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What is at Stake in Taking
Responsibility? Lessons from
Third-party Property Insurance

Nicole Vincent
Introduction
Third—party property insurance (TPPI) protects insured drivers who
accidentally damage an expensive car from the threat of financial ruin.
Perhaps more importantly though, TPPI also protectsthe victims whose
losses might otherwise go uncompensated. Ought responsible drivers
therefore take out TPPI?
This paper begins by enumerating some reasons why a rational person
might believe that they have a moral obligation to take out TPPI. It will be
argued that if what is at stake in taking responsibility is the ability to
compensateour possiblefuture victims for their losses,then it might initially
seemthat most people should be thankful for the availability ofrelatively
inexpensiveTPPI becausewithout it they may not have sufficient funds to
do the right thing and compensatetheir victims in the event of an accident.
But is the ability to compensate oneʼs victims really what is at stake in
taking responsibility? The secondpart ofthis paper will critically examine
the argumentsfor the above position, and it will argue that thesearguments
do not support the conclusion that injurers should compensate their victims
for their losses,and hencethat drivers need not take out TPPI in order to be
responsible. Further still, even if theseargumentsdid supportthe conclusion
that injurers should compensatetheir victims for their losses,then (perhaps
surprisingly) nobody should be allowed to take out TPPI becausedoing so
would frustratejustice.
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Who Should Bear the Costs of Accidents?
ln 1998 there were a staggering 17,228casualty—

car accidentsin

producing
the state of Victoria; this does not include
car accidents which did not

involve casualties,and it doesnot include car accidentswithin other states.
Ofthose accidents,2 percent were fatal and 29 percent resulted in serious
injury, butjust about all ofthem would have involved somesort oflosses.'
Losses and accidents go hand—in—
but since nobody likes to suffer
losses,a questionwhich comes
up when accidentsoccur is: who should bear
hand,
the cost ofthe accident?2
Someofthe time the answer to this question seemsrelatively simple.
For example, when a person backs a car into an inanimate object such as a
tree or a boulder, and nobody cares about the damage to the inanimate
object, then as long asthe object did not find its way into that spot through
someone elseʼs negligence or malice, it would seemappropriate that the
carʼs driver should be liable for the damage since the driver was responsible
for the accident. On the other hand, when one car is back—
by another
car whilst dutifully waiting at an intersection for the
traffic lights to turn
ended
green, the appropriate thing would seemto be to makethe irrjurer liable for
the victimʼs compensation because the injurer was responsible for the
accident.} In thesecasesit seemsprima facie unproblematic to saythat the
costsofaccidents should be borne by thosewho are responsiblefor causing
the accidents.
However on other occasionsthe simple rule, that liability ought to fall
on the party responsiblefor causingthe accident,appearsmore problematic.
Consider how this rule would fare ifthe secondofthe two above examples
was modified so that instead of one car, there were two stationary cars
waiting at the intersection,and when the secondcar washit from behind, it
was pushed into the car in front which would also have suffered considerable damage. Who should bear the costs ofthis accident?
There is little doubt that the damage to the car at the front of the
intersectionwas causedby the car directly behind it, but is the driver ofthe
secondcar also morally responsible for this damage? After all, none of this
would have happened had the third driver shown a duty of care towards
other road users. Although in a purely causalsensethe driver of the second
car is responsible for this accident, in another very important senseshewas
not really responsible for this accident becauseit was not her fault. So
should the driver at the front ofthe intersection be compensated by the
driver of the stationeryvehicle directly behind her, or should both of these
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drivers be compensatedby the driver ofthe moving vehicle which initiated
this pile—up?
What becomesapparent in considering this example is that there is a
lot more to the concept of responsibility than merecausation. The concepts
of moral responsibility, fault and duty of care are also crucial in the
determination of who should bear the costsof accidents. For this reason it
is critical to understand what these conceptsmean, and how facts about
moral responsibility, fault and duty ofcare relate to conclusions about who
should bear the costsof particular accidents.
Jonathan Glover suggeststhat when we say that a person is morally
responsible for some state of affairs, what we mean is that they can be
praised or blamed for that stateof affairs.ʻ°Therefore when people say "that
accidentwas not my fault" or "I am not responsiblefor that accident," what
they mean is something like "l am not to be blamed for that accident."
Similarly, when they say "it was my fault that the accident happened" or "I
am responsible for that accident," what they mean is something like "I am
to be blamed for that accident" With this in mind, we could now say that
although the driver of the second car was causally responsible for the
damageto the car at the front of the intersection, it would appear that the
driver ofthe third car is a better candidatefor blame and hence for fault and
moral responsibility.
Greg Pynt characterisesthe concept of a duty of care as "a nondelegable duty to ensure that care is taken" to avoid causing losses to
others.5This raisessuch questionsasunder what circumstancesdo people
have duties of care to one another, whether people should ever take any
risks, if so then which risks is it reasonable to take, and to what lengths
should one go to prevent lossesfrom occurring. These issuesare however
beyond the scope of this paper; the present point is merely that a driverʼs
duty ofcare is simply a duty to takereasonablecare to avoid causing losses
to others—to be a safe,careful and conscientiousdriver, which is apparently
what the driver of the moving car in the third example failed to do.
However if the conceptsof fault, responsibility, and duty of care were
defined as above,then what would force or evenjustify the conclusion that
injurers should compensate their respective victims for their losses?
Although the duty of careprescribesbehaviour which is appropriate for road
users,and the concepts of fault and responsibility tell us who should be
blamed, neither of these concepts says anything about what (other than
finger pointing) should be done when accidental lossescome about. What
should happen when ipiirrersʼ
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care and when they are to blame for an accident? How do we move from the
observationsthat a personʼs behaviour did not manifesta duty of care and
that they are to blame for an accident, to the conclusion that they therefore
ought to compensatetheir victims for their resulting losses?
Losses that come about in accidents can be very burdensome, but since
placing burdens onto people is a form of evil, we should not shift losses
from victims onto injurers lightly. lf we believe that injurers should be
liable for their victimsʼ compensation,then we mustoffer reasonsfor why
this burden should fall specifically on injurers rather than, for example,
being left on victims. The next sectionofthis paper will concern itselfwith
the questionof how to justify the conviction thatinjurers should be liable for
their victimsʼ compensation, at least in those caseswhere the victim is
innocent andthe injurer is responsible (in all ofthe sensesmentioned above)
for the accident. I

Whyinjurers Should Coinpensate their Victims
One might initially argue that the reason why injurers should compensate
their victims is simply becauseit would be wrong to let innocent victims go
uncompensated.Suchan argument could draw on Joel Feinbergʼs principle
of weak retributive justice which aims to protect innocents.6 This argument
would tender that if the victimsʼ conduct was not dangerous or in some way
deservingoftheir loss,and someoneelsewas in factresponsible for causing
this loss, then why should the victim have to be the one to suffer this
undeservedburden? Ifa choice has to be made betweeneither the victim or
the injurer, then surely the injurer is a better candidate for carrying this
burden?
But although it might indeed be wrong for innocent victims to be
burdened with undeservedlosses,this doesnot explain why injurers per se
should be the ones to provide this compensation. lt is not satisfactoryto
reply to this question by saying that injurers should bear this burden by
default becauseit would be unfair to expectsomethird party to provide this
compensation, becausealthough thatmight showthat everybody other than
7 injurer should not have to provide the compensation,it would still not
an
explain why the obligation to compensatethe victim should fall specifically
onto the injurer. Placing such burdens onto injurers by default is unjust
becauseignorance of positive reasons for abstaining from this course of
action is not a substitutefor the provision of positive reasonsfor doing so.
Furthermore,the above argument does not show that it is right for injurers
to bear such burdens. but rather it rnerelv assumes this. but since this is
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precisely what we are trying to justify, we should therefore avoid such
assumptionssince they are circular. Unlessthere are positive reasonswhy
injurers per se should bear the burden of compensatingtheir victims, then
this burden should not be imposed onto them because it mightjust be the
casethat it is unfair for anyone whatsoever to have to bear the burdens of
accidental losses.
(1) Liability for Consequences ofOne 's Actions is Part o/`What it Means to
Take Responsibility. One way of showing that injurers should be the ones
to bear the burden of compensatingtheir victims, is to point out that if
ʻbeing responsibleʼ had nothing to do with being liable for the conse-

quences of our actions, then this would be a strangely empty sense of
responsibility. People could say"Yes, sure Iʼm responsible. So what?",and
although they could be held in low regard or maybe even despisedfor their
actions and for their indifference to the lossesor suffering that they have
caused,they could not be expectedto compensateanyone. Isnʼt ʻtaking
responsibilityʼ all about being accountable for the consequencesof our
actions and liable for the reparations?
It was suggestedearlier that responsibility wasabout taking praise and
blame for oneʼs actions,but when we apply this definition ofresponsibility
in the real world, without further additions it seems to lack this more
substantivecomponent. For example, when laws statethat drivers will be
held responsible for their own driving, they donʼt just mean that law
enforcement officials will praise good drivers and wave a disapproving
finger at bad drivers. What they mean is something more substantial than
that; they mean that drivers will be held accountable and liable for the
consequencesoftheir driving aswell. So one way to justify the conviction
that injurers should be liable for their victimsʼ compensation would be to
argue that part ofwhat is meantby ʻtaking responsibilityʼ is ʻbeing liable for
the consequences of our actionsʼ because responsibility without the
consequencesjust wouldnʼt be responsibility.
(in Concoinitant Rights and Obligations. Another way to justify the
conviction that inj urers should be the ones to bear the burden of cornpensating their victims, is to argue thatthere is a necessarylink betweena victimʼs
right to be compensated, and an injurerʼs duty to provide that
compensationf Such an argument would rely upon the deontological
position that rights exist in a framework of concomitant obligations.9 For
example,if it wasagreed that everyonehad a right to freedom,then the force
behind this right worrld
derive
from
the
fact
that
itIL created
a
concomitant
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obligation in every person to not take anotherʼs freedom away, becausein
what sensecould anyone be said to have the right to freedom if others were
hee to ignore that right. Similarly, it can also be argued that the reason that
injurers should be the onesto compensatetheir victims is becausea victimʼs
right to compensation creates a concomitant obligation in someone to
provide that cornpensatiorr.
However, without supporting arguments, the above deontological
argument is incomplete. Whilst it might indeed be true that rights exist in
a framework of concomitant obligations, how do we know on to whom the
concomitant obligations fall-—who should be the ʻsomeoneʼ that an
obligation to compensateshould obligate? All thatwe aretold is merely that
for every right there existsa concomitantobligation, but in order to attribute
liability we also need to know on to whom that obligation should fall.ʻ°
There are two supporting argumentsfor why the concomitant obligation to
compensateshould fall on injurers; one is drawn from considerations of
retributive justice and the other is drawn from considerationsof deterrence.
Firstly, it can be argued that the reasonthat the obligation to compensate victims ought to fall on nobody other than their injurers is that faulty
conduct deservespunishment. Although on the one hand nobody should
suffer undeservedly,on the other hand retributivejustice requires that those
deserving of punishment get their comeuppance—— they have some
measure of pain or displeasure inflicted
that upon them." According to this
argument, an injurerʼs faulty conduct ought to be punished not becausethe
punishmentwill somehowreversethe chain of eventsand recover lossesthat
the conduct brought about (it wonʼt do that), but simply because it is
deserving of punishment.'2 Since faulty injurers ought to have complied
with their duty of care, but didnʼt, they should therefore be punished for not
having done the right thing. So the first reasonthat the concomitant duty
should fall onto injurers is becauseinjurers should be punished for their
faulty conduct; that is, becauseretributive justice requires it.
The secondreasonwhy injurers should be the onesto compensatetheir
victims is that people need to be given an incentive to pay more attention
when driving and hence to avoid causing accidents. Considerations of
deterrence suggestthat irrespective of how we deal with lossesthat have
already occurred, we should alsodo somethingto prevent future lossesfrom
occurring.l3 Since human conduct is a significant contributor in more than
90 percent of the sort of losseswith which we are concerned,'4 injurers
should therefore be liable for the losses suffered by their victims because
this will deter future prospective injuries hom engaging in risky or lossQrx
B0
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compensateshould fall onto none other than injurers is that making inj urers
liable for their victimsʼ losseswill help prevent future lossesfrom occurring
by giving people a disirrcentive to disregard their duty of care and an
incentive to be more careful.
This brings us to the conclusion that injurers do have a moral duty to
compensatetheir victims for their losses. They have this duty, firstly,
becausebeing liable for the consequence of our actionsseemsto be part of
what it meansto take responsibility,
and secondly, becauseconsiderations
s
of retributive justice and deterrencelend support to the argumentthat there
is a necessarylink between a victimʼs right to be compensated and an
injurerʼs duty to provide compensation. But why should the fact that
inj urers have amoral duty to compensatetheir victims meanthat responsible
drivers should take out Third Party Property Insurance (TPPI)? lsnʼt it
enough to be a safe,careful and conscientiousdriver without also having to
take out insurance?What hasinsurancegot to do with taking responsibility?
Why Responsible People Ought to Take Out TPP]

The reason that TPPI is relevant to the issue of taking responsibility is
becauseit enableseveryoneto guaranteethatthey canmeettheir compensatory obligations in the event of an accident—it allows people to plan for
contingencies. Generally speaking, an insurance policy is a contract
between insured parties and their insurers, where the insurers agree to
indemnify the insured parties against certain types of liability specified
within the contract in return for the costof a premium. Specifically, TPPI
is a contract in which the insurer agreesto compensatethe insured partyʼs
victims (the third parties), for property lossessuffered by the victims at the
hands of the insured party. Thus, come what may, insured drivers will
always be able to compensatetheir victims in the event of an accident
because their insurance policies will cover the cost of their victirnsʼ
damages. In a similar vein, Francois Ewald writes:
insurance is a moral technology ....
To provide for the future
. . . means [to] no longer resign . . . oneselfto the decrees of
providence and the blows of fate,but instead,transforming oneʼs
relation with nature, the world and God so that even in misfortune, one retainsresponsibility for oneʼs affairs by possessingthe
meansto repair its effects}5

Consider what the world would be like if insurance were not available.
Without insurance. whenever accidents would happen. iniurers worrld have
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to compensate their victims out of their personal funds. llowever, it is
doubtful that injurers would always have sufficient funds available to
compensatetheir victims; in fact, considering the price of new cars,people
on low incomesor on welfare would often be unable to meettheir compensatory obligation, or else they would be sent into financial ruin in an effort
to do the right thing by their victims. lfinsurance were not available, then
many people would haveto makechoicesbetween either placing themselves
in danger of financial ruin in the event of an accident, or else resigning
themselvesto the fact that if an accidenthappens,they will not be able to do
the right thing by their victims.
It might even be argued that if insurancewere not available, then in
order to drive a motor vehicle one should first be required to provide proof
ofbeing "financially responsible." In l925, the American stateofCorrnecticut did precisely this by introducing legislation "requiring drivers to prove
ability to respond in damagesfor judgements rendered againstthem."ʻ6 The
reason behind this legislation was apparentlythat if injurers really did have
obligations to compensatetheir victims for their losses,then people should
not be permitted to place themselvesin the position of becoming injurers
unlessthey could satisfytheir compensatoryobligatiorrs}7 After all, we do
not allow minors to enter into legally binding contractsbecausethey are not
able to fulfil their financial (and other) obligations, soshouldnʼt we likewise
disallow people to place themselvesin a position where they may not be
able to meettheir compensatoryobligations to their victims?
If we agree that injurers do have an obligation to compensatetheir
victims, then it seemsinevitable that all drivers should take whateversteps
are necessary(within reason) to ensurethat they can meet this obligation.
How each individual does this is his or her own business—some may choose
to put down a security deposit with the local traffic authority, whilst others
may take out TPPI. But if an obligation to compensatedoes exist, then in
light ofthe availability ofrelatively inexpensiveTPPI, no person should be
allowed to have excusesfor why they couldnʼt compensatetheir victims in

the event of an accident. lt seemsirresponsible to take to the roads without
TPPI becauseapart from a few wealthy individuals, most people could not
afford to compensatetheir victims out of their own personal funds in the
event ofa serious accident. If one recognisesthat they might fail to meet
someduty, and there existsa cost—
meansof ensuring that this duty
effective
can be met, then it would seem
flippant and irresponsible to ignore this
means of ensuring that the duty is met. In light ofthese arguments,it would
appear that most people should be thankful for the availabilitv ofrelativelv
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inexpensive TPPI, becausewithout it they ruay not have sufficient funds to
do the right thing and cornperrsatetheir victims in the event of an accident.
The first part of this paper argued that faulty injurers do have an
obligation to compensatetheir victims for their losses,and in light ofthis
obligation, that responsibledrivers should therefore takeout TPPI in order
to ensure that they can meet this obligation. According to the above
arguments, the relationship between TPPI and ʻtaking responsibilityʼ is
contingent. Firstly, the requirement to take out TPPI is contingent on
whether injurers do in fact have an obligation to compensatetheir victims.
Secondly, it is contingent on whether TPPI is an appropriate way of
ensuring that one can meetoneʼs compensatoryobligations in the event of

an accident.
I—
becauseofthe contingent nature ofthis relationship, ifit can
lowever
be shown
that we are not justified in dernandirrg that injurers compensate
their victims for their losses,or that TPPI is not an appropriate method of
ensuring that one can meet oneʼs compensatory obligations, then the
conclusion that drivers should take out TPPI in order to be responsiblewill
no longer bejustified. The remainder ofthis paper will try to show that the
arguments presented above do not justify this contingent relationship
between ʻtaking responsibilityʼ and TPPI.
The Problem of Justifying

Mandatory

TPPI

Two argumentshavebeenpresentedin support of why inj urers should be the
ones to bear the burden of compensatingtheir victims. The first one was
that ʻbeing liable for the consequencesof our actionsʼ is part of what it
meansto ʻtake responsibilityʼ, and the secondone was that a victimʼs right
to compensationcreatesa concomitant obligation in the injurer to provide
that compensation. Let us reexamine each argument more closely.
Liability for the Consequencesof Our Actions Ought Not be Part of the
Dejinition of ʻTaking Responsibilityʼ

Although it was argued earlier that ʻbeing liable for the consequence ofour
s
actionsʼ is part of what it means to ʻtake responsibilityʼ,
there are good
reasonsto reasses whether this is indeed what we ought to mean by ʻtaking
s
responsibilityʼ.
Once again, let us consider someexamples:
(i)

You lose concentration whilst driving and your car
plows into the back of a stationery car causing considerable damage to both cars.
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(ii)

Same as above, except that you drive a cheap ʻrust
bucketʼ, so the hnancial burden of the damageto your
car is insignificant, but your innocent victiru is driving
a very expensiveRolls Royce Silver Shadow.
(iii) Same as (i) (i.e. both cars are of approximately the
same value), except that the other carʼs owner had
strappedher rare Stradivariusviolin to her backbumper
bar, which is now lying in splinters on the asphalt,
making the accidentasexpensiveas if you had crashed
into a Rolls Royce Silver Shadow.
(iv) Same asabove, except that the other carʼs owner placed
her Stradivarius violin into her carʼs trunk. The trunk
crumples in the rear-end collision, and the Stradivarius
is reduced to splinters, again making the accident as
expensive as if you had crashed into a Rolls Royce
Silver Shadow.

Without looking at eachcaseindividually, somethingthat becomesapparent
when we consider theseexamplesside—by- is that fairly trivial faults on
side
the injurerʼs part canoften lead to consequences
that far outweigh the extent
of the injurerʼs fault. The first reason for this is simply that the consequencesof our actionsare often the results of mere chance. Usually trivial
faults such as losing concentrationwhilst driving will seldom result in any
losses, but on other occasions luck isjust not on our side. lg Secondly, trivial
faults can also lead to consequence that far outweigh the extent of the
s
injurerʼs fault, becausevictims
and not inj urers are often in a better position
to lower the extent ofthe losses. After all, if only the Rolls Royce Silver
Shadow driver had instead driven a cheap car, then the extent ofthe losses
(and hence our liability for compensation)would have been minimal, but
becauseshe drove an expensive car, our lapse in concentration resulted in
a huge loss.
It is a fact of life that peopleʼs actions sometimesresult in accidental
losses,however the extentof those lossesis no more determined by those
peopleʼs actions, than it is by chance or by other peopleʼs choices.
However, since the consequence of peopleʼs actions are just as much
determined by chance
s and by other peopleʼs choices, as they are by their
own choices,it would seemunfair to expect injurers to be liable for all the
consequencesof their actions. Being liable for the consequence of our
s
actions ought not be part of what it means to ʻtake responsibilityʼ
because
fl'l€
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nobody should be held liable for things which are beyond their control. If
in spite ofthis argument,we still wish to maintain that liability for accidental
lossesshould be what is meant by ʻtaking responsibilityʼ, then it should
come as no surprise when we find that people shrink away from taking
responsibility in a wide range of circumstances,becausethere may simply
be too much at stakein taking responsibility.
Considerations of Retribution do not Justijji Placing the Concoinitant
Obligation to Cotnpensate onto liqurers

The second argument in support of the existence of a compensatory
obligation argued on deontological grounds that a victimʼs right to
compensation creates a concomitant duty in the injurer to provide that
compensation. Assuming that victims do in fact have such compensatory
rights, this argument was then supported by a further two arguments. The
first supporting argumentdrew on considerationsofretributivejustice, while
the second supporting argument drew on considerations of deterrence to
justify why the concomitant duty to compensateought to fall specifically
onto injurers. How convincing are these arguments?
To begin, it should be noted that when a retributivist says that
principles of retributive justice dictate that those deserving of punishment
ought to be punished, what is implicit in this statementis that the conduct
deserving of punishment should be wrongntl in some sense because it
would, after all, be unjust to punish conduct that is not wrongful.'9 Thus in
order to be justified in placing the concomitant compensatory obligation
onto injurers, an injurerʼs conduct must be faulty in a moral sense. So the
question which now arises is whether the faulty conduct which we ascribe
to accidental injurers is faulty in the right sense?
Jules Coleman arguesthat the reasonthat a faulty injurerʼs conduct is
not necessarily deserving of punishment is that the failings involved in
accidents are seldom specifically moral ones.2° Whilst failing to tell the
truth and failing to meet oneʼs obligations are probably moral failings,
failing to use the turn-signal when changing lanes and failing to checkthe
rear and side vision mirrors are not moral failings. Coleman writes:
Imputations of moral culpability are distinguishable from all
other ascriptionsof fault by the fact that the standardthe act fails
to satisfymustbe a ʻmoralʼ standard. We do not, after all,judge
someone as fitting of moral blame for his failings, even those
which are his fault, unlessthey are moral shortcomings. Baseball
Dlaversare not generallv morallv at fault for their fumbles.even
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when they are the result of personal carelessness, inattentiveness,
or negligence. Such actors may be liable to allegations of
incompetenceor inadequacy as well as to ʻdenreritsʼ stamped
indelibly on the appropriate records. They are not, however,
ordinarily the objects of peer-group expressions of moral
indignation, nor do they, themselves, generally experience
remorse, shame,or guilt for their negligent bumblings. These
incompetencies in the end simply do not suggest airy moral

inadequacy
?
This point can be further strengthened by taking a brief look at the
distinction between criminal law and torts. Although in criminal cases
accusationsof fault are often moral ones requiring proof of mensrea (a
guilty mind), thus giving proper rise to retributive considerations,in torts
accusations of fault do not carry with them the same moral overtones. Since
proof of mensrea is not required to make accusationsof fault stick in cases
of tortious accidental losses,retributive considerations therefore do not
apply in this context because the moral element is simply absent in an
accidental injurerʼs faulty conduct.
The second reason why
22 an accidental injurerʼs faulty conduct is not
deserving of punishment is becauseascriptions of fault are not based on
subjective, but on objective criteria—that is, it is not relevant whether the
standardwhich the injurer has failed to achieve wasone which he or she as
individuals could have been expected to achieve. lf ascriptions of fault
were based on subjective criteria, then in23
reply to an accusationof negligence,for example(where negligence is the failure to do somethingwhich
one should havedone), injurers could defendthemselvesby giving excuses.
They could point out that becauseof their particular individual traits, they
can not be expectedto have done whatever it is that they were supposedto
have done, and hencethat they were therefore not negligent.2"
However although justyfeations may be offered in defence to an
accusationof negligence,becausethey aim to show thatthe conductwas not
in factwrongful given the circumstances,excusesare not anacceptableform
of defenceto the accusationofnegligence.25 Ascriptions of fault are based
upon objective criteria, defeasible only byjustifications, becauseit is little
comfort to victimsto hear that they will not be compensatedfor their losses
becausetheir injurers could not have helped to injure them becauseof some
personal failings for which they are not to be blamed.2° However since
ascriptionsof fault are basedon objective and not subjective criteria, faulty
inirrrprc
dn
not
nececcarilxi
fail
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met, and hence their fault is not necessarily of the moral variety and is thus
not deserving of punishment.
If the concomitantobligation to cornperrsat victimsshould in fact fall
onto injurers, then this cannot be so because
of retributive justice. In the
e
sort of cases which we are concerned with here——
of accidental
cases
losses—theinjurersʼ faults are not usually of the
moral variety, and hence
they do not deserveto be punished for their faulty conduct.
But even when injurersʼ faults are ofthe moral variety (such as might

be the case when an injurer is accused of recklessness rather than
negligence), the extent of punishment that would
zl be dealt out by making
injurers liable for the consequencesoftheir actions still posesa problem.
Since trivial faults often result in seriously burdensome losses, persons
whose extent ofmoral fault is only small could end up being punished not
in proportion to the wrongfulness oftheir conduct, but rather in proportion
to the accidental amountoflosses caused. Now surely, ifwe are to punish
thosewho deservepunishment,the2S
level ofpunishment should be a deserved
level,29and not one selectedarbitrarily by chanceor by the victimsʼ choices.
To push this point a bit further, consider the fact that ifthe extent of
punishmentwasdetermined by the consequence of peopleʼs actionsand not
by their inherent moral blameworthiness,
then we would not punish
s
attempted (but unsuccessful)crimes becausethe consequence needed to
justify the punishment would not actually have occurred.
The fact that we
s
do punish attemptedcrimes is evidence that we believe that the degree of
punishment ought to reflect the degree of wrongfulness of the injurersʼ
actions,and this simply canʼt be determined by the nrere consequencesof
their actionssincesuchconsequencesare by-and—
the resultsof chance
and of other peopleʼs choices.
large
The final reason why appeals to retributive justice can not justify
placing theconcomitant compensatoryobligation onto injurers, is suggested
by the availability of TPPI. Ifthe reason that the concomitant obligation to
compensatefell on injurers was becauseinjurers deserveto be punished for
theirfaulty conduct, then wouldnʼt it be self-defeating to allow people to
take out TPPI? Sincepeople with insurancedo not compensatetheir victims
out of their personal funds, but rather the insurer compensate the victims
s we would effectively
on their behalf by allowing people to take out TPPI
allow injurers to buy themselvesout of deservedpunishment;it would not
be dissimilar to buying the servicesofa "hired fall guy" to sit our prison
sentencefor us. However since we do not allow people to appoint proxies
to
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behalf, neither should we allow people to buy their way out oftheir liability
for compensation. If it is objected that the analogy being drawn here
betweenthe criminal law and torts cannot be drawn, then it will have to be
conceded that the law of torts does not principally aim at the injurerʼs
punishment but rather at the victimʼs compensation. The fact that we do
offer insurance is a primafrcie reason to doubt that considerations of
retributive justice cangive support to the deontological argumentin support
of placing compensatoryobligations onto injurers.
Considerations of deterrence do notjustnji placing concomitantobligationto-compensate

onto injurers.

But what about the deterrence argument; can the aim of deterrence be used
to justify placing the concomitantcompensatoryobligation onto injurers? It
is useful to see the deterrence argument as an irrstarrceof an economic
analysis of law. Without plunging into an exposition or a long discussion
ofthe main works in this area, broadly speaking economic analysesof law
generally argue that the aim ofthe law is rrotjustice in the traditional sense,
but rather that the law ought to deter people from behaving in a manner
which results in economically inefficient distributions of resources, where
efhciency is defined in terms of Pareto optimality.3° Specifically, the
deterrence argument says that the reason that the concomitant compensatory

obligation should be placed on faulty injurers is that doing so provides the
bestway to avoid inefficient distributions ofresources. Unfortunately, this
argument is not convincing for two reasons.
The first reason why this argument does not support placing the
concomitant compensatory obligation onto injurers, is that the aim of
deterrence was not necessarily best achieved by targeting injurers. If the
aim of deterrence is to reduce the number and cost of accidents, then the
bestway to do this might actually be to make someoneother than the injurer
liable for the victimsʼ compensation. For example,it maybe better to make
local governmentsliable for certain types of accidents,becausedoing this
will provide legislators and bureaucratswith an incentive to embark on such
initiatives as lowering speed limits in problem areas, installing traffic
islands,round-abouts and traffic lights, all of which may more effectively
and efhciently reduce the number and costof accidents. Another example
which demonstratesthat the aims of deterrence are often better met by
targetingsomebodyother than the inj urer is WorkCover,the statecompulsory L/L\1lJl\.1')t\r\.¢
emplovee Axiqulunxvv
insurance uvnnvnx
scheme that covers employees
for work
\.r\J1ll.}}L·{lJ\J1)ʼ
operatedm
related accidents on a no fault basis. Part of the rationale behind such
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schemes is that the best way to reduce the number and severity of work
related accidentsis to make employers strictly liable for their employeesʼ
accidents,becausedoing soprovides an incentive for employersto create a
safeworking environmentand to enforcegood work-practicesarrrongsttheir
employees. Employees are therefore compensatedby their employers
through the WorkCover system for work-related accidents even when they
are to blame for their own misfortune. Structural changesare often better
able to achieve the aim of lowering accident numbers and costs; hence if the
aim of deterrence is as suggested(i.e. to reduce the number and cost of
accidents), then it is not necessarily the case that the concomitant comperrsa
tory obligation should be placed on injurers.
—
But even if it were decided that systemsof vicarious liability such as
WorkCover were unfair, it would still not be a forgorre conclusion that
injurers should be deterred from their injurious conductwith the threat of
liability for their victimsʼ losses.The reason for this is that making injurers
liable for their victimsʼ losses is only one of a rrurnber of ways to give
prospective injurers the incentive to alter their risky behaviour. For
example, other ways to give prospective injurers such an incentive could
include the imposition of stiff penal fines for risky or loss-producing
conduct or (more specifically to the car accident example) threatening risky
drivers with suspensionand loss of their driversʼ license. Had the threat of
liability been the only method of giving injurers an incentiveto respecttheir
duty of care,thenthe deterrenceargument might have supportedplacing the
concomitantcompensatoryobligation onto inj urers. But without supporting
arguments to show why this is the best of all the alternatives, we are
certainly not forced to acceptthat this is the bestway of achieving the aim
of deterrence.
To make mattersworse, there is one very good reason why making_
injurers liable for their victimsʼ compensation is not a good way to deter
them from risky or injurious conduct. If our aim were indeed to deter
injurers from loss-causingconduct, then shouldnʼt we ensurethat injurers
will not be able to avoid the unpleasantconsequencesthattheir risky or losscausing conduct would bring upon them? After all, the strength behind
deterrencelies in the assumptionthat sincepeople wish to avoid unpleasant
consequencesthey will therefore abstainfrom behaviour which brings those
consequences
upon them. However by offering TPPI, injurers can avoid the
,
unpleasant consequencesthat causing lossesto others would bring upon
them had they not been insured, becauseinstead of having to pay for their
victimsʼ compensation out oftheir personal
funds.
the
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it would make more senseto either ban TPPI, or else for the unpleasant
consequences to take the form ofstiffpenal fines or suspensions and loss of
driversʼ licenses (as was suggested earlier), becausethese types of penalties
are uninsurable and hencenot avoidable by the injurer. The availability of
TPPI provides a prima facie reason for why we are unlikely to justify
making injurers liable for their victirnsʼ losseson grounds of deterrence.
This brings us to the conclusion that the aim of deterrencedoes not
provide a good justification for placing the concomitant compensatory
obligation onto injurers. The reasonsfor this are:
(i)

the best person to target the liability at is not necessarily
the injurer,
(ii) liability for victimsʼ losses is only one of a number of
ways of achieving the aim of deterrence, and
(iii) in light of the availability of TPPI, making injurers
liable for their victimsʼ losseswould not achieve the
aim of deterrenceanyway.

The Lessonsto be Learntjirom TPPI

The secondpart of this paper began by pointing out the contingentnature of
the relationship between TPPI and responsibility. lt was suggestedthat if
it could be shown that either injurers should not have the obligation to
compensatetheir victims for their losses,or that TPPI is not an appropriate
way to ensure that one can meet this obligation in the event of an accident,
then taking out TPPI should not be required of responsible drivers. It was
then argued that injurers should not be forced to compensatetheir victims
becauseʻbeing liable for the consequencesof our actionsʼ ought not be part
of what it meansto ʻtake responsibilityʼ, and becausevictimsʼ rights to
compensation (if such rights do exist) do not create a concomitant duty in
injurers to provide that compensation. ln light of this we therefore should
not have to take out TPPI in order to do the responsible thing. Furthermore,
even if it had been the casethat injurers should compensatetheir victims for
their accidental losses,then it would still not follow that anyone ought to
Lcll\C mn
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Notes
1. Information
obtained
from
VicRoads
Internet
Site,
http://
usingthe CrashStatsJava—
utility. For
brevity,
the term ʻlossʼ will be usedto refer to both thebased
costs associated with
www.vicroads.vic.gov.au/
and arising from injuries as well as to damage to property, and further
clarifications will be provided asrequired.
2. It is acknowledged that accidentscan also go hand—inwith
handa gold nugget
gains, such as (for example) accidentally stumbling upon
while camping. However accidental gains will not be discussed,because
their distribution appearsto createdifferent dilernrnasto thosecreatedby the
apportionment of accidentallosses.
3. The terrrrsʻvictimʼ and ʻinjurerʼ refer respectively to the party that
suffered a loss and the party that inflicted this loss.The term ʻinjurerʼ is not
intended to suggestʻbodily injuryʼ and, for present purposes,is defined in
a topic-neutral manner (i.e. that person whomever they might be) to avoid
rather troublesome questions raised by considerations such asproximity,
which are more appropriately dealt with in legal text books.
4. Jonathan Glover, Responsibility, London, Routledge and Kegan
Paul Ltd., 1970, p 19.
5. Greg Pynt, ʻRecent Developments in Liability Law—— Simple
Planʼ, Insurance Law Journal, Vol 11:1,Sydney,Butterworths,
1999,p 31.
A
6. Jules Coleman summarizesJoel Feinberg by saying that "there is
a principle of weak retributive justice that holds that ifa loss must fall on
either oftwo parties, one of whom is at fault in causing it and the other of
whom is faultless, [then] the party at fault ought to bear the loss,all other
things being equal" JulesColeman, ʻThe morality ofstrict tort liabilityʼ, in
Jules Coleman (ed.),Markets,Morals and the Law, Cambridge, Cambridge
University Press, l988, p 181.
7. lt is a consequenceof Feinbergʼs principle of weak retributive
justice that it would also be wrong for innocent third parties to be burdened
with such losses.
8. Please note that no arguments have been presented for the
conclusion that victims do actually have a right to be compensated;this
should be treated as aprimafacie assumption. It would perhaps be more
appropriate to use the subjunctive mood and say that if such a right were to
exist. then it could be argued that this right worrld
create
a concomitantduty
'ULAILJ
UL \.¤(.J.L\.¤ U. \¤\}Al\.»\Jl11ILU.ll\.
LLLILY
which would then have to fall on someone.
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9. Thomson examinesa similar argument, but in the contextofthe
arrti—
debate.Judith Jarvis Thomson, ʻA Defence of Abortionʼ, in
John
Arthur (ed), Morality and Moral Controversies, New Jersey, Prenticeabortion
Hall, 1981, p 190-191.
10. In ʻA Defence ofAbortionʼ Thomson argues that although a fetus
may indeed have a right to life, that this right should not be seenasplacing
a special duty on anyone in particular Thomson startsout by drawing an
analogy betweenthe dependenceof an unborn fetuson itsmother—to— and
the dependence of a sick violinist on another kidnappedbe,
and hospitalised
person whose kidneys are then used against their will to cure the violinist.
She then usesthis analogy to argue that since the violirristʼs right to life
should not createa special duty in the kidnapped person to fulfill that right,
that neither should the fetusʼ right to life createa special duty in the motherto— to carry that fetusto term. Ibid., p 191. The conclusion to be drawn
from
be Thomsonʼs argumentis that even if rights could only be understoodin
the context of concomitant obligations, then this would still do little to
clarify whom those obligations should fall onto, which is why further
arguments are needed to this effect.
11. For a brief introduction to the concept of retributive justice see
JonathanGloverʼs discussionin Responsibility. Glover, op.cit., p 72, 144-5.
Alternately, Murphy and Coleman also provide a clear discussionof this
concept. Jeffrie Murphy and Jules Coleman, Philosophy of Law: An
Introduction to Jurisprudence, Colorado, Westview Press, 1990, p 120-1
(henceforth cited as Murphy and Coleman).
12. Since retribution is based on the notion of desert, the
administration of punishment is therefore needed to restore "moral
equilibrium." Questions concerning whether any other good will come of
such punishment are hence considered inconsequential by proponents of
retributive justice. For these reasons retribution is usually seen as a
deontological position, and it is often contrasted with deterrence. John
Kekes, entry on ʻdesertʼ, in Ted Honderich (ed.), The Oxford Companion to
Philosophy, Oxford, Oxford University Press, 1995, p 193. For contrast,
please refer to Glover who suggestsa non-Utilitarian but neverthelessa

consequentialist angle on retribution. Glover suggeststhat retribution could
be justified on grounds that the injurer may benefit from their own
punishment because it will improve them, or because to deny them
punishment would be to deny them the recognition that they are responsible
agents.Glover. op.cit.. p 152-5. The lattergboint is. I believe. frought with
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the sort of ambiguity about whatis meantby the term ʻtaking responsibility
which this paper is meantto address.
13. As it is suggestedin the previous note, deterrenceis usually seen
as a consequentialistaim. Murphy and Coleman, op.cit., p 117-120.
14. This figure, obtained from the VicRoads Internet Site, represents
the percentage of accidents in which human conduct was a signiicant
contributor. It is assumedthat the role ofhurnan conduct would be similarly
important in other sortsof accidentasit is in car accidents. Either way, the
point being made is merely that in those accidents where human conduct is
a significant factor, it should be possible to reduce the number of accidents
by using various deterrent strategies. http://www.vicroads.vic.g0v.au/
iconlinks/site_roadsafe.htm.
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15. Francois Ewald, ʻInsurance and risl<ʼ, in Graham Burchell, Colin
Gordon and Peter Miller (eds.), The Foucault Egjfect Studies in
Governznentality,London, HarvesterWheatsheaf,1991,
x p 207.
16. Clifford C Kasdorf, ʻProtection Against The Uninsured Motoristʼ,
Insurance Counsel Journal, Wisconsin, International Assoc-iation of
Insurance Counsel, 1964, p 675.
17. This interpretation of the raison a'ʼétre for this legislation is also
confirmed by Professor Craig Brownʼs much more recent analysis ofthe
changing traffic accidentlaws in Ontario, Canada.ProfessorBrownʼs paper
also describes the path, taken by a number of American and Canadian
provinces, which has led to the introduction oflaws requiring drivers to take
out compulsory TPPI, aswell asthe implementation ofa comprehensivenofault systemin Ontario. ProfessorCraig Brown, ʻNo—fault Car Insurancein
Ontario: The LatestStop on a Long Iourneyʼ, Insurance Law Journal, Vol
3:1, Sydney, Butteiwoiths, 1990, p 18-33.
18. These examplesare intended to point out that it is nearly always

a matter of blind luck whether, in the event of an accident, we end up
crashing into a cheap car or an expensive car.
19. Jules Coleman, ʻOn the Moral Argument for the Fault Systemʼ,
The Journal ofPlulosop/ay, New York, F. J. E. Woodridge, 1974, p 475.
(henceforth cited as Colemanf).
20. Ibid., p 475-7.
Ibid., p 476-7.

Accidental lossesthat result from recklessnes are a boundary
s
See note 26 for the distinction between
negligence and reck-

Colemanz.on.cit.. p 478-9.
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24. This argument would apparently be based upon the premise that
nobody should be)obliged to do that which they cannot possibly do. See
also note 26.
25. Coleman2, op.cit., 480.
ar
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26. On the other hand, Olover argues that "rne principle or `retrmunon

in distributionʼ . . . [prescribesthat] legal punishment may only be given to
an offender, and then only for an offencewhich he could help committing?
Glover, op.cit., p 161. This principle is however in conflict with the
objective criteria which the standardofthe reasonable personis basedupon.
27. The main difference between negligence and recklessnes is the
absence of the knowledge component in the former. Whilst
a negligent
s
person fails to act on something that they should have known about but
didnʼt, the reckless person fails to act on something that they did know
about, which is why recklessnes is considered worse than negligence.
s here can take one of two forms. Injurers might not
28. The problem
receive enough punishment if theyjust happened to be lucky enough such
that their recklessnes resulted in only minor losses,or they canreceive too
much punishment
if they were unlucky enough suchthat their recklessnes
s
s
resulted in extensive losses. A similar point is also made by Murphy
and
of
of the private lawl Murphy and
Coleman, op. cit., p 153-4.
29. Glover, op. cit., p 149.
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30. Jules Coleman, ʻRethinking the theory of legal rlghtsʼ, ln Jules
Coleman (ed.), Markets, Morals and the Law, Cambridge, Cambridge
University Press,1988, p 28-63 (henceforth cited asColemanʼ).
31. The WorkCover schemeis governed by a different setof laws in
each state. Por example,“ all workers in South Australia are coveredby the
State Occupational Health, Safety and Welfare Legislation [which is
constituted by] Occupational Health, Safety and Welfare Act 1986,
Occupational Health, Safetyand Welfare Regulations 1995, and Approved
Codes of Practice, industry guidelines and Australian Standards" (Nikki
Fergin, WorkCover Corporation Teachers Resource Guide, WorkCover
Corporation of South Australia, 1998, p 9). For more information, as well
as an electronic PDF copy of this document, please visit WorkCover at
http://www.workcover.com/.

