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1. POINTS OF DEPARTURE

It is only in the last decade or so that international law has moved significantly in
the direction of providing the means to pursue global justice, that is, in global
arenas or by reference to global standards and procedures, on behalf of the
individual and collective victims of severe injustices of the sort associated with
oppressive governing regimes.! Prior to that time this class of issues pertaining to
global justice was treated as marginal, at best, to the endeavors of international law,
although overseas economic interests of individuals from the North received
periodic protection if encroached upon by governments in the South. But in the
1990s the combination of the end of the cold war, the rise to prominence of
international human rights, trends away from authoritarianism and toward con-
stitutional democracy, and the partial eclipse of sovereignty in a globalizing world
gave unexpected attention to the many facets of global justice, hitherto mainly
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neglected, including steps designed to rectify the harm endured by individuals at
the hands of dictatorial and abusive governments.

At the forefront of these moves was the reinvigoration of efforts to impose
accountability on individuals associated with the perpetration of crimes of state,
highlighted by such high-profile cases as those associated with the transnational
pursuit of Augusto Pinochet and of Slodoban Milosevic.2 This emphasis on
accountability by leaders was reinforced by institutional and procedural innov-
ations enabling indictment and prosecution.

Of almost equal prominence was the temporarily increased acceptance of an
international responsibility on the part of the organized international community
to protect vulnerable populations facing catastrophic challenges, whether from an
abusive government or from an inability to provide governing authority, giving rise
to a series of humanitarian interventions as responses to chaos and oppression. This
historical climate of concern reached its climax with the Kosovo War under NATO
auspices in 1999, and has subsequently declined markedly. Here, the duty to protect
an oppressed and endangered Kosovar Albanian majority in the province of Kosovo
was assumed by a regional security alliance to validate military action against a
sovereign state, in this instance Serbia, even without the benefit of a prior mandate
from the United Nations Security Council. Such a use of force even if credibly
undertaken for protective purposes was always controversial from the perspective
of international law, and depends upon the presence of political factors that were
selectively present in the 1990s to a greater degree than at any other historical
moment, and have subsequently almost disappeared.? The inability to mobilize
support for humanitarian intervention in the setting of ongoing, massive ethnic
cleansing and genocidal tactics in western Sudan during mid-2004 is indicative of
how restricted to context was the surge of humanitarian diplomacy in the 1990s. And
even then, without the presence of more strategic objectives of the sort present in
Kosovo, but absent in Rwanda during the genocide of 1994, the prospects for
humanitarian intervention by either the UN or a coalition of the willing are minimal.

As part of this climate of global opinion that seemed in the 1990s more sensitive
to injustice than ever before, a new disposition to consider historic injustices
endured by individuals and groups was evident in international relations. As Elazar
Barkan, one of the more perceptive analysts of this welcome mutation in inter-
national attitudes, notes, there was ‘the sudden appearance of restitution cases all
over the world’, leading him to postulate the possible beginnings of ‘a potentially
new international morality’4 It is in this setting of a redress of historic grievances
that the issue of reparations makes its appearance, especially in the setting of
transitional justice arrangements, but not only. Part of this incipient normative
revolution of the 1990s was a concern with rectifying harm previously done to
individuals and groups, as well as punishing perpetrators and repudiating their
documented wrongdoing in an authoritative forum. What accounted for this focus
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on this redress agenda at such a historical moment is uncertain, but it undoubtedly
reflected a loss of a guiding geopolitical purpose after the end of the cold war
combined with the growing prominence of human rights and an impulse in
leadership circles to overcome the chorus of criticisms directed at the amorality
of neoliberal globalization.

Barkan and others, for entirely persuasive reasons, approach these issues of
restitution and reparations as primarily matters of morality and politics rather
than law, that is, treating these humanitarian initiatives as reflecting the impact of
moral and political pressures, rather than exhibiting adherence to previously
established or newly emerging legal standards and procedures.> The sea changes
in the 1990s reflected almost exclusively a combination of special circumstances
generating political pressures and a mysteriously supportive moral ‘window of
opportunity’ in a global setting. But to the extent that morality and politics created
new widely shared expectations about appropriate behavior by governments,
international law was being generated, even if it did not assume in most instances
the positivist formality of treaty arrangements or the specificity of a meaningful
legal obligation that included measures designed to ensure consistent implemen-
tation. Throughout the history of international society, the evolution of inter-
national law has been closely related to prevailing political currents, evolving moral
standards, and dominant trends in religious thought. Such a linkage has been
particularly evident in the war/peace context, international law essentially em-
bodying the just war tradition as evolved by theologians, but it is also true with
respect to the recent prominence of a global justice agenda in which redress and
restitution play such a large part. In one sense the role of international law has been
generally one of codifying behavioral trends in state practice and shifting political
attitudes on the part of governments with the intention of stabilizing and clarifying
expectations about the future.

It seems essential to distinguish three sets of circumstances: the first, the main
preoccupation of international law and lawyers, involves disputes between states,
and increasingly other actors, in which the complaining party seeks relief from
alleged wrongs attributed to the defending party; the second involves war/peace
settings in which the victorious side imposes obligations on the losing side, ‘victors’
justice, which may or may not correspond with justice as perceived from a more
detached outlook; the third, achieving attention recently, involves transitions to
democracy settings in which the prior governing authority is held accountable for
alleged wrongs, and again reflect political outcomes of sustained struggle, but not
international war. These three contexts should be kept distinct for both analytical
and prescriptive purposes. In the first and second, there exists a more obvious role
for international norms, procedures, and institutions than in the third, which is
treated for most purposes as a matter of domestic discretion, although influenced
by wider trends of national practice in comparable instances, and by wider global
trends toward individual accountability for crimes against humanity.
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To what extent these mainly encouraging developments involving the rendering
of global justice have been stymied, the window closed, by the September 11 attacks
and the American-led response are matters of uncertainty and conjecture at the
present.® The refocusing of attention on global security issues seems to have
remarginalized in general the pursuit of the global justice agenda, including the
drive for reparations associated with various forms of historic redress other than
those associated with transitional issues in a given country relating to the recent
past.” As developments in 2003 within Argentina suggest, a change of governmental
leadership at the national level can affect the approach taken to justice claims in a
transition process, including those involving a renewed resolve related to individ-
ual criminal accountability and compensation for past abuse. Against this double
background of an inchoate normative revolution in the 1990s and the altered
historical setting of the early twenty-first century, this chapter analyzes the rele-
vance of international law to reparations, and especially whether and to what
extent reparations have acquired an international obligatory character of any
practical significance.8 Such significance is difficult to assess, especially as its
most tangible impact may be to encourage the provision by national legal systems
of remedies for various categories of losses sustained due to prior abuses of human
rights. To the extent that international law is relevant at all, it is to provide legal
arguments or jurisprudential background useful for representatives and advocates
of victims’ rights in domestic political arenas to the effect that victims are legally
entitled to reparations, and that the domestic system is obliged to make this right
tangible by providing meaningful procedures.

2. INTERNATIONAL LAW: AUTHORITY AND
INSTRUMENTS

The fundamental norms of international law are contained in customary inter-
national law, and reflect widely accepted basic ideas about the nature of law, its
relation to legal wrongs, and the duty to provide recompense. The Permanent
Court of Justice, set up after World War I, gave the most authoritative renderings of
this foundation for the legal obligation to provide reparations. This most general
international law imperative was set forth most authoritatively, although without
any equally general prospect of implementation, in the Chorzow Factory (Jurisdic-
tion) Case: ‘It is a principle of international law that the breach of an engagement
involves an obligation to make reparation in an adequate form.® The Advisory
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Opinion by the International Court of Justice involving the Israeli Security Wall
reaffirmed this cardinal principle in ruling that Israel was under an obligation to
provide reparations to the Palestinians for damages sustained due to the illegal wall
built on their territory.10

A second equally important idea embodied in customary international law had
to do with the nationality of claims associated with wrongs done to individuals. In
essence, this norm expressed the prevailing understanding that only states were
subjects within the international legal order, and that wrongs done to foreign
individuals were in actuality inflicted upon their state of nationality. Accordingly,
if the individual was stateless, a national of the wrongdoing state, or a national of a
state unwilling to support the claim for reparations, there was no basis on which to
proceed. This limiting notion was expressed succinctly by the Permanent Court of
International Justice in the Mavrommatis Palestine Case: ‘[b]y taking up the case of
one of its subjects and by resorting to diplomatic action or international judicial
proceedings on his behalf, a state is in reality asserting its own rights—its right to
ensure, in the person of its subjects, respect for the rules of international law. 1! It is
important to appreciate that these formulations were made before there existed any
pretense of internationally protected human rights.

A third important idea in customary international law, that has persisted,
forbids a state to invoke national law as a legal defense in an international dispute
involving allegations of wrongdoing by the injured state. Such a principle
pertains to the setting of international disputes, which is where the main prece-
dents and doctrines of international law relative to reparations are fashioned.
Somewhat surprisingly, the International Law Commission (ILC) Articles
on State Responsibility, despite years of work, clarified to some extent this earlier
teaching, refining and codifying it conceptually more than changing it substan-
tively.?> The ILC approach to remedial or corrective justice was based on
distinguishing between restitution, compensation, and satisfaction. Restitution is
defined in Article 35 as the effort ‘to re-establish the situation which existed before
the wrongful act was committed’. Such a remedy is rather exceptional. It is usually
illustrated by reference to the Temple case before the International Court of Justice
(ICJ) in which Thailand was ordered to return religious relics taken from a
Buddhist temple located in Cambodia.!* This primary reliance on restitution
where practicable has been recently reaffirmed by the ICJ in its ruling on Israel’s
security wall, an important restatement of international law although contained in
an advisory opinion, because it was endorsed by fourteen of the fifteen judges. The
language of the Advisory Opinion expresses this viewpoint with clarity in para-
graph 153: ‘Israel is accordingly under an obligation to return the land, orchards,
olive groves and other immovable property seized from any natural or legal
person for purposes of construction of the wall in the Occupied Palestinian
Territory. In the event that such restitution should prove to be materially impos-
sible, Israel has an obligation to compensate the persons in question for the damage
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suffered. The Court considers that Israel also has an obligation to compensate, in
accordance with the applicable rules of international law, all natural or legal
persons having suffered any form of material damage as a result of the wall’s
construction.’!4

Article 35(a) and (b) of the ILC Draft Articles indicates that restitution is not the
appropriate form of reparations in circumstances where it is ‘materially impossible’
or would ‘involve a burden out of all proportion to the benefit deriving from
restitution instead of compensation’.

Compensation, resting on the fungibility of money, is more widely used to
overcome the adverse consequences caused by illegal acts. In the Chorzow case it
was declared that where restitution cannot be provided to the wronged state, then
the wrongdoer should be required to compensate up to the level of the value
attributed to whatever was lost, including loss of profits. Articles 36 and 37 go along
with this approach of full reimbursement, without qualifications based on capacity
to pay.

Satisfaction is the third, and lesser known, manner of providing reparations. The
ILC Articles make it a residual category in relation to restitution and compensa-
tion. As explained by du Plessis, ‘[s]atisfaction provides reparation in particular for
moral damage such as emotional injury, mental suffering, injury to reputation and
similar damage suffered by nationals of the injured state’.!5

Customary international law, as well as the ILC Draft Articles of State Respon-
sibility, impose an undifferentiated burden, as stated in Article 37, on the wrong-
doing state ‘to make full reparation for the injury caused by the internationally
wrongful act. As such, it gives very little guidance in specific situations where a
variety of considerations may make the grant of full reparation undesirable for
various reasons, although commentary by the ILC on each article does go well
beyond the statement of the abstract rule.

International treaty law does no more than to restate these very general legal
ideas in a variety of instruments, and without the benefit of commentary attached
to the ILC articles. Because property rights are of paramount concern, the language
of reparation is not used, and the more common formulations emphasize com-
pensation for the wrongs suffered. The basic direction of these treaty norms also
derives from international customary law, especially legal doctrine associated with
the confiscation of foreign-owned property. The legal formula for overcoming the
legal wrong accepted in international law involved ‘prompt, adequate, and effective
compensation’. Discussion of ‘restitution’ and ‘satisfaction’ is abandoned as the
wrongdoing states are acknowledged by the United Nations to possess ‘permanent
sovereignty’ over natural resources.16

The Universal Declaration of Human Rights shifts the locus of relief to national
arenas and away from international disputes between sovereign states. Individuals
are endowed with competence, and the notion of wrongdoing is generalized to
encompass the entirety of human rights. Article 8 reads: ‘Everyone has the right
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to an effective remedy by the competent national tribunals for acts violating the
fundamental human rights granted him by the constitution or by the law. Of
course, such a right tends to be unavailable where it is needed most, although the
existence of the right does provide a legal foundation for reparation in future
circumstances when political conditions have changed.

Article 10 of the American Convention on Human Rights (1978) particularizes a
‘Right of Compensation’ in a limited and overly specific manner: ‘Every person has
the right to be compensated in accordance with the law in the event that he has
been sentenced by a final judgment through a miscarriage of justice. It seems to
refer exclusively to improper behavior of the state associated with criminal pros-
ecution and punishment within the judicial system. It is available only on the basis
of an individual initiative.

Article 14 of the Convention Against Torture and Other Cruel Inhuman and
Other Degrading Treatment or Punishment (1984) imposes on parties the obliga-
tion to ‘ensure in its legal system that the victim of an act of torture obtains redress
and has an enforceable right to fair and adequate compensation, including the
means for as full rehabilitation as possible’ Again, the emphasis is on the legal duty
of the state to provide individuals who are victims with a remedy within the
domestic system of laws. That is, victims are not dependent on governments of
their nationality pursuing claims on their behalf, nor are nationals barred from
relief by the obstacle of sovereign immunity. Article 9 of the Inter-American
Convention to Prevent and Punish Torture (1985) similarly obligates parties to
‘undertake to incorporate into their national laws regulations guaranteeing suitable
compensation for victims of torture’.l” In the absence of case law it is difficult to
know what this standard might mean in practice, and whether it is purely aspir-
ational or represents a genuine effort to acknowledge the full spectrum of injury
that often results from torture and severe abuse. Beyond this duty of the state,
Article 8 allows persons alleging torture to internationalize their claims for relief
‘[a]fter all the domestic legal procedures of the respective State...have been
exhausted’ by submitting their case ‘to the international fora whose competence
has been recognized by that State’

Within the European regional system there is a right of an individual in Article
50 of the European Convention for the Protection of Human Rights and Funda-
mental Freedoms (1950) to seek ‘just satisfaction’ in the event that national law
provides ‘partial reparation’ due to injury sustained as a result of a violation of the
Convention. A proceeding of this nature would fall within the authority of the
European Court of Human Rights. Here, too, the idea is to provide individuals
with a remedy at the regional level beyond what is available within the national
legal system.

These international law developments over the last half century have several
different important consequences for the wider interest in reparations as provided
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to a victimized group, especially in the context of transition from authoritarian
regimes:

o first, there is the shift in the emphasis of international law from the protection of
aliens abroad, and especially their property, to the protection of individuals who
experience abuses of human rights;

« second, there is a legal recognition that the state responsible for the abuse should
legally empower those who claim to have been victimized to pursue relief by way
of compensation through recourse to the national judicial system;

o third, the national identity of the victim and the sovereign immunity of the state
should not affect the availability of legal relief in the event of abuse;

e fourth, in the event of frustration at the national level, then some further
mechanism for providing relief is becoming available at either the regional or
global level, or both.

In summary, the importance of these international law developments is probably
indirect, but the shift from a concern with dispute settlement to human rights
does involve a major reorientation. The obligations embodied in legal instruments
are vague and abstract, and are difficult and cumbersome to implement, but
they do contribute to what might be called the formation of ‘a reparations ethos’
to the effect that individuals who have been wronged by applicable international
human rights standards, especially in the setting of torture and kindred maltreat-
ment, should be compensated as fully as possible. This ethos is a challenge to
notions of sovereignty associated with earlier ideas that a state can do no wrong
that is legally actionable, and that the wrong done to an individual is legally
relevant only if understood as a wrong done to the state of which he or she is a
national.

At the same time, the most important circumstances of reparations, leaving
aside postwar arrangements, are not really addressed directly by contemporary
international law. In authoritarian political settings, by definition, there is an
absence of judicial independence, and there is no prospect of relief even in extreme
situations. In postauthoritarian political settings, where there is an impulse to
achieve redress, the magnitude of the challenge requires some categorization of the
victims as well as a recognition of severe limits on the capacity of the new
government to provide anything approaching ‘adequate compensation’ In this
sense, the contributions of international law at this stage must be mainly viewed
as indirect, and the actual dynamics of reparations arrangements reflect a variety of
specific circumstances that exist in particular states. These arrangements have an
ad hoc character that makes it impossible to draw any firm conclusions about legal
expectations, much less frame this practice in the form of legal doctrine. For this
reason, among others, it is appropriate to view reparations as primarily an expres-
sion of moral and political forces at work in particular contexts.!8
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3. SHADOWS OF MISUNDERSTANDING

Any broad consideration of the relevance of international law to the subject matter
of reparations needs to be sensitive to several background factors that could invite
misunderstanding if not addressed. Such factors illuminate the tensions that have
historically existed between considerations of global justice and political relation-
ships shaped by hierarchical relations between the strong and the weak.

For most people (other than specialists in international law concerned with
international disputes about wrongdoing), the idea of ‘international reparations’
recalls the burdens imposed on Germany at the end of World War I that were
embodied in the Versailles Treaty.!® These burdens were widely interpreted as
accentuating the hardships faced by German society in the 1920s, and were viewed
in retrospect as a damaging example of a ‘punitive peace’ that contributed to a
surge of German ultranationalism, producing a political climate conducive to
extremism of the sort represented by the Nazi movement. From an international
law perspective, the reparations imposed were perfectly legal, indeed specified in a
peace treaty formally accepted by Germany, but from a political perspective such
reparations were viewed as imprudent, if not disastrous, and from a moral per-
spective, they were widely viewed as ill-deserved, mainly exhibiting the vengeful
appetite of the victors in the preceding war in which neither side could convin-
cingly claim the moral high ground. This ‘lesson of Versailles’ was heeded after
World War II, Germany being assisted in economic recovery and political normal-
ization despite the existence of a far stronger case for collective punishment of
German society than existed in 1918, given the multiple legacy of crime and tragedy
generated by Hitler’s regime.2° And the results are generally viewed as vindicating
the soft approach, reinforcing the repudiation of Versailles.

And yet, somewhat surprisingly, the ‘peace’ imposed on Iraq after the Gulf War
seems to have adopted the previously discredited Versailles model of punitive
peace, although the terminology of reparations was largely displaced in this
instance by the language of sanctions and claims, perhaps to avoid evoking bad
memories. At the same time, extensive assets and oil revenues were made available,
along with a procedure within the UN, to provide compensation to victims of Iraqi
harm arising out of its invasion of Kuwait in 1990, and so there was a justice
dimension so far as individual victims of Iraqi wrongdoing were concerned.2!
Thus, overall, an important ambiguity emerges: the Iraqi people were punished
collectively and severely despite being entrapped in a brutal dictatorship, while the
various categories of victims arising from the international crimes of Iraq as
committed in Kuwait were the recipient of substantial reparative efforts to com-
pensate for losses sustained. In this respect, the positive side of reparations was
present. This whole framework of ‘sanctions’, combining the punitive with the
compensatory, was given legal stature in the form of unanimous UN Security



REPARATIONS, INTERNATIONAL LAW, AND GLOBAL JUSTICE 487

Resolution 687, the harsh terms of which were accepted by a defeated and devas-
tated Iraq in the 1991 ceasefire that ratified the results of the Gulf War.22

There are two observations to be made. First, in the sphere of interstate repar-
ations, there is a confusing association of ‘reparations’ in language and policy both
with a largely discredited process of imposing collective punishment upon a
defeated state and its civilian population, and as seeking to give the victims of
illegal and criminal conduct on behalf of a state a meaningful remedy for harm
sustained in the form of substantial monetary compensation. Second, there is a
flexible capacity for international law to provide a legal imprimatur, either by
treaty or Security Council decision that ratifies a mechanism for the award of
‘reparations), and gives legal expression to the geopolitical relationship that exists at
the end of a war, without regard to whether the motivations for reparations are
punitive or compensatory, or a mixture of the two. If the outcome of the war is
just), and the victors are ‘prudent), then the reparations imposed may contribute to
global justice, but if not, not. International law provides at this point no substan-
tive guidelines as to these assessments, and its main role is to provide victorious
powers with a flexible instrument by which to give a peace process in accord with
their goals and values an authoritative status.

The analogous dynamics of establishing reparations in the context of transi-
tional societies also reflects power variables, although there is often not a clear
dividing line between victory and defeat, but rather a political process that pro-
duces a negotiated compromise that inhibits to varying degrees the redress of past
injustices by the newly emerging constitutional leadership. The arrangement is
formalized exclusively through a reliance on mechanisms provided by the govern-
ing authorities enlisting the national legal system and establishing special admin-
istrative procedures. There is no direct role for international law, except to the
extent of taking account of past wrongdoing as instances of ‘crimes against
humanity’, or indirectly, as responsive to international pressures associated with
imposing national means to determine accountability and rectifying past wrongs to
the extent possible, given the political and economic realities. In the context of the
Holocaust, and to some extent in relation to authoritarian antecedents to consti-
tutional government, the goal of reparations is also a deterrent message to future
leaders and a pledge of sorts by present leaders to repudiate the past and build a just
constitutional order.

Certainly, in the background of the sort of moral and political pressures effect-
ively brought to bear on Swiss banks by Holocaust survivors and their representa-
tives during the 1990s was the strong sense that these individuals, or in this case
sometimes their descendants, had truly been victims of internationally criminal
conduct and deserved some sort of redress even if belatedly.2? Decades had passed
since the occasions of wrongdoing, and it was only a change in global setting that
abruptly lent political credibility to claims that always had been actionable from
legal or moral perspectives. It was this credibility that overcame the impulse to
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disregard old claims as stale, and allegedly avoid opening old wounds. Such belated
redress went against the traditional disposition of law to reach finality with respect
to claims, both for the sake of stability and because evidence becomes less reliable
and often unavailable with the passage of time.

An additional source of misunderstanding pertaining to international law relates
to its state-centric orientation and traditions, which have been increasingly chal-
lenged in a variety of ways in the last few decades. The modern structure of
international law was based on the idea that states were the only formal members
of international society, and that the legal interests of individuals if associated with
the actions of foreign governments were protected, if at all, by one’s country of
nationality on a discretionary basis.2 International wrongs of aliens were thus
treated as generating potential legal claims by a government on behalf of their
aggrieved nationals, but purely as a matter of political and moral discretion, and
under international law the wrong was done to the state, not to the individual who
was harmed. The practice by states of reacting to such wrongs was described as ‘the
diplomatic protection’ of nationals or aliens abroad, and was usually associated
with the protection of foreign property rights. The individual beneficiary of such
claims had no legal entitlement, and a government could ignore or waive the claims
of its nationals. This statist pattern was further reinforced by ideas of nonaccount-
ability with respect to wrongs inflicted on nations, both internationally and
domestically. The doctrine of sovereign immunity meant that an individual suf-
fering injury could not initiate any legal action in the courts of either the country
where the harm took place or the country of his or her nationality. Claims of
allegedly injured aliens in Third World settings were sometimes addressed by
claims commissions assessing the merits of particular claims or by a lump sum
settlement the funds of which were then allocated on some basis to the claimants.
This background of international law is highly relevant to the circumstance of
societies in the midst of transitions to democracy. There are three further obser-
vations that are relevant to this inquiry. First, the political reality of such dynamics
reflected the geopolitical and hierarchical structures of the colonial era. These
claims made by governments in the North involved only losses sustained by
Western individuals in Third World settings. There was no reciprocity or equality
given the manner with which investment and property rights were dealt with in
international law. A bit later these claims for compensation involved opposition to
socialist approaches to both private investment and economic development, and
resisted the legal effects, as far as possible, of the rise of economic nationalism in
the decades following World War II. The protection of nationals abroad was not at
all in the spirit of ‘reparations’ (conceived as corrective justice) and reflected an
opposite policy generally associated with protecting foreign investors who had
characteristically been beneficiaries of ‘unjust enrichment’ in a variety of exploit-
ative center—periphery relations. Ideas of state responsibility were also formulated
with an eye toward fashioning an international law instrument designed for the
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protection of transnational private property interests, especially in the face of
allegedly confiscatory forms of nationalization. Even the most recent formulation
of the law of state responsibility by the International Law Commission treats the
state as the sole subject of wrongs whose victims are its nationals, and fails to
address the existence of rights under international law of the victims if they are
conceived of as individuals or groups. With moves toward neoliberal globalization
since 1990, there has emerged a widespread intergovernmental consensus support-
ive of private sector autonomy, which has ended the widespread emphasis on
balancing territorial rights against those of foreign investors in Third World
countries. In this regard, the capitalist ethos has prevailed, at least for the foresee-
able future.

Second, the kind of concerns that have been associated with transitions to
democracy were completely absent from these earlier concerns of international
law with harm sustained by individuals. For one thing, victims within society were
left completely vulnerable to abuse by their own governments due to ideas of
territorial supremacy of sovereign states, and thus the abuses of oppressive gov-
ernment toward their own citizenries remained outside the legal loop of potential
responsibility. International law was completely silent as to state—society abuses so
long as the victims were nationals.2> The emergence of international human rights,
by way of the Universal Declaration of Human Rights in 1948 and the 1966
Covenants were at first only politically feasible because there were no expectations
of legal implementation, much less remedies for victims seeking reparations. The
majority of governments were authoritarian, fully dedicated to traditional notions
of sovereign rights, and would have opposed a legal structure that had explicit
ambitions associated with implementation of individual rights. It is here where the
emergence of transnational civil society actors changed the political equation,
creating pressures to promote degrees of implementation for human rights that
went far beyond what had been anticipated at intergovernmental levels.26

Third, since international law failed to protect the human rights of individuals as
a matter of law until after World War II, there was little pressure on national legal
procedures to do so. But in more than a half century since the adoption of the
Universal Declaration of Human Rights there has been an extraordinary set of
regional and global developments enhancing the position of the individual as the
formal holder or subject of rights.2” What is important here is less the exceptional
international initiative on behalf of the victims of human rights abuse, than the
influence on the erosion of sovereign exemptions from accountability in domestic
legal arenas.28 Here the indirect impact of the human rights movement has been
strongly felt. It includes the empowerment of civil society actors, creating intense
perceptions of injustices endured by individuals, expectations of some sort of
remedial process, and the importance of taking official steps toward corrective
justice by a government in the struggle to renew an atmosphere of political
legitimacy. This is the case with respect to its own citizens by means of a signal
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of the repudiation in the past and also to aid efforts to acquire or reacquire
legitimacy within international society.2® In effect, some of the traditional veils of
sovereignty are lifted to facilitate transition, but this is overwhelmingly disguised
directly by the adoption of a self-interested national political and moral discourse.
But what seems national, even nationalistic, is undoubtedly influenced by varying
degrees by what has been going on internationally, transnationally, and in other
kindred states. What is most evident, particularly in Latin America, which pro-
vided the main experimental frontier, was the degree to which justice for victims
was complementary to what often from the outside appeared to be a more strident
insistence, effectively promoted by civil society actors, on combating what came to
be described as ‘the culture of impunity’ toward past wrongdoing by leaders.
More properly considered, this effort to impose accountability on leaders was
integral to restoring the dignity of victims, constituting a direct repudiation of
the past, and was thus an aspect of rendering justice to the victims, however
retrospectively.3® There is also evidence of a mimetic element in which national
dialogues listen to one another, while adapting to their own particularities, build-
ing a trend that establishes a new pattern of expectations about justice in transi-
tional circumstances. Such a drive for corrective justice was tempered by resource
constraints and by the search for normalcy or social peace, tending to produce
compromise approaches, especially encouraging an approach to feasible levels of
‘satisfaction’ for victims by reliance on truth and reconciliation processes adapted
to the particularities of a given country. The end result is an acknowledgment of the
past, but without great efforts either to punish perpetrators or to compensate
victims. Symbolic forms of redress prevail, with both corrective and deterrent
goals.

Such a historical process of innovative practice is somewhat puzzling from
an interpretative perspective. Whether we call such patterns ‘law’ or ‘international
law’ is a matter of the jurisprudential outlook, either positivist or constructivist. It
is also a question of what might be called the politics and epistemology of law.
A positivist approach would not regard the existing rules of international law as
sufficiently clarifying as to permissible behavior to qualify fully as law. A construct-
ivist jurisprudence attributes to the interpreters of law, both judges and scholars, a
dynamic role in imparting authoritative meaning, and proceeds from the belief
that legal standards cannot be objectified by language and strict canons of inter-
pretation. I favor such an acknowledgment of the uncertainty of law on the books
as a means to encourage those with discretion to interpret, apply, and enforce the
law to act responsibly, which I regard as meaning that ambiguities be resolved by
opting for morally guided outcomes to decision-making. Of course, discretion is
not unlimited, but confined by rules of reason that identify the boundaries of
interpretative reasonableness and thus accord with the idea that those interpreting
the law are not free to give expression to private ideas of morality and political
prudence. Legality as a clarifying condition is left in abeyance until patterns of
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expectations are shaped by interpretative trends and practice.?! Such a prism of
evaluation would seek to relate law to widely endorsed expectations about behavior
that exist in society, but would not ‘legalize’ moral sentiments that lacked such
backing, however appealing, by pretending that these sentiments qualified as ‘law”.
From such a perspective, then, there is a greater relevance for international legal
obligations in relation to reparations practice, and wider issues of corrective or
remedial justice, than would seem to derive from a strictly positivist jurisprudence.
The normative revolution that seemed to get underway in the 1990s had a law-
making potential if expectations of legality are created by influential institutional
and societal actors. Such expectations would acknowledge as valid specific claims
and demands for justice, and thereby set precedents that shape perceptions as to
the evolving character of ‘the law’. If victims’ rights become established legally,
expectations of participants alter in circumstances of future victimization.

4. SOME LIMITING CONDITIONS

Reparations, if conceived as central to corrective justice, pose difficulties from the
perspective of international law, but these are encountered in analogous form in
transitional justice settings. Even more than efforts to impose individual account-
ability, a reliance on reparations, especially as a means to address the various
dimensions of harm endured by victims, is inevitably to be context-driven.32
And because context is so decisive, the guidance functions of international law
tend to be minimal beyond affirming the existence of an underlying obligation as a
generality. As the 2004 Advisory Opinion on the legal status of the Israeli security
wall clearly reaffirmed, there does exist in international law a well-established
entitlement for the victim of legal wrongs to appropriate reparations. But between
the affirmation of the legal right/duty and its satisfaction there exists a huge
contextual gap. In this instance, Israel, backed by the US government, immediately
repudiated the World Court decision, and the prospects of compliance are nil. The
international legal standard is authoritative and context-free, but its implementa-
tion is context-dependent.

Several dimensions of this unavoidable contextuality can be identified, but such
a reality also pertains at least as much to reparations within national settings, where
a wide measure of prosecutorial discretion has been an attribute of efforts to bring
justice to perpetrators and victims in transitional situations. So what is set forth as
applicable in international contexts is also relevant with some adjustments to
national contexts.



492 RICHARD FALK

Unevenness of Material circumstances

To the extent that reparations attempt to compensate victims for losses endured,
some assessment of an ability to pay needs to be made. This assessment should take
account, as well, of the extent of victimization, and whether certain forms of
vicitimization need to be excluded from the reparations program. But in the end,
the question of fiscal capabilities at the disposal of the perpetrators, or their
successors, is crucial. Of course, this is true, as well, for prosecutorial efforts to
impose accountability on perpetrators, which also reflects the unevenness of
national capacities to sustain the ‘shock’ of prosecutions. Iraq after the Gulf War,
with extensive oil revenues, and South Africa, with an impoverished population,
are at opposite ends of the spectrum in two respects: Iraq was an instance of
reparations doubling as sanctions, whereas in South Africa any attempt to provide
monetary reparations would involve a massive diversion from the priorities of the
new leadership to promote economic growth and address the challenge of massive
poverty.

The case of South Africa is significant for this inquiry.3? The new political order
had repudiated its criminal past mainly by way of a truth and reconciliation
process. It was deeply committed to the improvement of the material circumstan-
ces of an extremely poor majority black population. Of course, the new leadership
could have taken greater account of the high degree of victimization, as well as the
unjust enrichment of the white minority, by combining constitutionalism with a
program for the redistribution of wealth based on past injustice. To have done so,
however, would likely have doomed the political miracle of a bloodless transition
from apartheid, and might have led to prolonged civil strife. The role of reparations
in transitions to democracy is especially complicated, taking into consideration the
entrenched interests of those associated to varying degrees with the old order,
seeking to avoid overtaxing available capabilities to ensure the success of the newly
emerging order, and yet providing some needs-based relief to those who suffered
incapacitating harms due to prior wrongdoing. As well, in the setting of many
African countries that are extremely poor, it seems unrealistic because of resource
constraints to impose corrective burdens of a monetary character.3* This is espe-
cially so for national settings where prolonged civil strife has victimized many, if
not all, living in the society; many severely, if massive atrocities were committed on
a large scale. Normally more appropriate would be symbolic measures of acknow-
ledgment (via truth and reconciliation) along with a needs-based conception of
reparations that tries, at least, to enable those who have been disabled, or find
themselves in acutely vulnerable circumstances, to be given the means by which to
restore a modicum of dignity to their lives.3s
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Remoteness in Time

Because some claims for redress of grievances arise from events that seem in the
remote past, and their redress is of a magnitude that would be disruptive to present
social and economic arrangements, there is a vigorous resistance to material forms
of compensation.3¢ It is partly a matter of responsibility, the unwillingness of most
members of a present generation to believe that they owe obligations to the
ancestors of claimants. It is partly a matter of changed mores, a sense that ‘injustice’
needs to be measured within the historical setting of the contested behavior. It is
partly a matter of scale and impact, the realization that restoring the rights of
victims would be enormously expensive and subversive of currently vested prop-
erty interests. And it is partly a refusal to treat those in the present as truly
vicitimized by occurrences that took place long ago. The reality is complicated,
as old wounds often have not healed despite the passage of many generations.

At the same time, remoteness has not altogether stymied efforts to obtain redress
in the form of reparations under certain conditions. The exemplary case is the
pursuit of Swiss bank deposits by Holocaust survivors and their heirs, as well as
claims on behalf of those who had been compelled to do forced labor in Nazi times.
Swiss banks agreed to pay survivors $1.25 billion, and the German government
agreed to pay compensation for slave labor.3? Related efforts produced agreements
with France to compensate for stolen assets during the Vichy period, ‘truth’ com-
missions have been set up in as many as twenty-three countries that are continuing
to assess claims relating to looted works of art and unpaid insurance proceeds owed
to relatives of Holocaust victims. At the same time, beneficiaries are disappointed by
the level of compensation received, and more than this, distressed by the monetiza-
tion of their suffering that can never be compensated. When one survivor of
Auschwitz, Roman Kent, was asked whether he was happy about the results, his
reply was typical: ‘Why did it take the German nation 60 years to engage the morals
of the most brutal form of death, death through work?’38 The pursuit of these claims
on behalf of Holocaust victims has produced mixed assessments from observers, but
the main relevant point is that the process has been primarily driven by moral and
political pressures, with law playing a facilitative role, although lawyers have played a
rather controversial role by siphoning off a considerable proportion of negotiated
settlements as legal fees.® In a technical sense, the recovery of wrongfully taken
property is an instance of reparations, but in its more unusual mode of restitution
rather than as a means of providing compensation for injuries sustained.

In some respects, the relative success of Holocaust claimants has stimulated
other categories of remote victims to be more assertive about seeking redress,
although not necessarily in the form of reparations. To begin with, Asian victims
of imperial Japan mounted pressures on behalf of survivors who had been engaged
in forced labor, as did representatives of ‘comfort women’. Asian claimants were
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able to take advantage of national laws in the USA that had been drafted in
response to pressures associated with the Holocaust, although in the end were
unable to proceed as potential claims had been waived in the peace treaty con-
cluded with Japan, an exemption from responsibility that the US State Department
continues to support in litigation brought before American courts. Note here that
the obligations to compensate written into American law do not pretend to be
‘international legal obligations’, but are instances of discretionary national legisla-
tion that results from moral appeals and political leverage.

Yet remoteness has not inhibited certain categories of claims for reparative
justice, especially those associated with indigenous peoples and the institutions
of slavery and slave trading. These claims, building credibility in the wake of efforts
on behalf of Holocaust survivors, gained unprecedented visibility in the atmos-
phere of the 1990s.4° To the extent that symbolic reparations were pursued there
were positive results in the form of acknowledgments, apologies, and media
attentions to past injustices.

Remoteness definitely limited the capacity of such claimants to implement the
very broad legal imperative to give victims remedies for harms endured, but it did
not formally preclude relief. There was no statute of limitations applicable to bar
claims. Those with limited claims and a small constituency, most notably Japanese-
Americans who had suffered enforced detention in World War II, were recipients of
nominal compensation payments.4! These payments were important to the victims
as much, if not more so, as acknowledgments of past injustice, that is, as symbolic
reparations in the sense of acknowledgment and apology even though a nominal
payment was involved. In contrast, descendants of slaves, although receiving some
satisfaction, including a legal affirmation in authoritative global settings that
slavery constituted a crime against humanity, have not been able to gain satisfac-
tion in the form of compensation.42 Unlike the case of Japanese-Americans where
compensation was not a huge financial tax on the present and unlike Holocaust
survivors who had formal American pressures behind them (which appeared to
push the Swiss banks and others into accommodating gestures), indigenous
peoples and descendants of slaves found themselves without political leverage,
despite generating significant moral pressures arising from the documentation of
horrendous past atrocities. Beyond this, redress in these latter instances would have
been economically and politically disruptive, imposing a major and politically
unacceptable burden on present public revenue flows.

Absence of Individuation

The magnitude of the harm done, especially when directed at a large class of
victims, makes it impractical to evaluate individual claims on a case-by-case
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basis in most instances, and therefore is not consistent with the international law
approach based on the individual that is embedded in human rights.#3 It has been
historically possible under certain circumstances to create claims commissions to
deal with efforts to achieve restitution of property and compensation arrange-
ments, as was done in relation to the Iranian Revolution and the first Gulf War. In
both instances, there were large pools of resources available that belonged to the
accused governments, as well as antagonistic international attitudes toward the
government that was being charged with improper taking of private property
rights. And redress for claimants did not impose any burdens on the states that
established the reparations mechanism, which distinguishes the situation from
those where payment of reparations would be imposed from within. That is, the
geopolitical climate was supportive of efforts to implement reparations on an
individuated basis in Iran and Iraq. But these instances are the exception rather
than the rule. No such redress occurs when the accused government is victorious or
beyond the reach of the international community, as has been the case in relation
to the USA, considering the wrongs associated with its conduct of wars in Vietnam,
Panama, Afghanistan, and Iraq in the course of the last forty years, as well as in
relation to both world wars of the twentieth century.

More common are those many circumstances in a wide range of countries
where an oppressive past has been finally repudiated by a new political leadership,
but not necessarily in a conclusive fashion. Beyond this, there are neither the
administrative nor financial capabilities to process claims on an individual basis,
particularly if the abuses do not involve property rights that can be established by
the claimants. In such circumstances, the dynamic of redress has tended to
emphasize accountability for the main perpetrators of atrocities and a collective
truth-telling procedure for the community of victims, especially reliance on truth
and reconciliation commissions.#* Reparations are certainly not excluded, but
they have not been consistently part of the process, and rarely reach the majority
of victims except in pitifully small amounts. In Latin America several countries
have implemented significant reparations programs, including Argentina, Chile,
and Brazil, others have made efforts that are more than token. Reparations have
received less attention than efforts at criminalizing the perpetrators of gross
wrongs, but have been at least as significant an aspect of attempts at overall
rectification.

Generality of Obligation

Any attempt to evolve a law-centered approach to reparations must accept the
frequent inability to specify the level of responsibility with the kind of precision
that makes it more likely that equal circumstances will be treated equally. Of
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course, this difficulty with reparations should not be exaggerated, and it should be
appreciated that the more demanding rules of evidence and standards of persua-
sion that apply to criminal prosecution make problems of ascertaining responsi-
bility and entitlement with respect to reparations somewhat manageable. The
provision of reparations, however constructed, usually must depend in the end
on a rule of reason, which accords those who administer the program, whether
judicially or administratively, wide discretionary authority. Only where the idea of
full compensation for losses is sustained, as in Kuwait after the Gulf War, is there
operational guidance for those making decisions. Or where uniform payments are
decreed, which overlook the unevenness of harm sustained, as with compensation
accorded to Japanese-Americans detained during World War II, is specificity
attained. In other settings, the legal mandate to award reparations operates in a
manner similar to other areas of the law where the specific and the general are only
loosely connected, as when such standards as ‘due process’ or ‘the reasonable
person’ are used to judge legal responsibility in particular circumstances. Where
the number of claimants is very large, there is a greater disposition to rely on
administrative procedures that compensate victims by category of harm, and
usually with no pretension that the level of reparations corresponds to the level
of harm. Again, the human rights approach based on individual rights challenges
this flexibility.

Extreme Selectivity

To the extent that reparation claims are given support in national legal systems,
there are present critical geopolitical factors that inhibit any kind of standardiza-
tion of treatment. It is one thing to initiate litigation to give some remedial relief
to Holocaust victims, but it would be inconceivable that comparable relief, even of
a symbolic character, were to be accorded to Indochinese victims of the Vietnam
War or to Palestinian victims of Israeli abuses of international human rights and
international humanitarian law during the period of extended occupation of the
West Bank and Gaza. The victims require political leverage, and the target of
remedial abuse must be discredited or defeated for such remedies to exist. When-
ever geopolitical factors become relevant to the application of legal standards, the
issue of legitimacy casts a shadow over discussions of legality, especially because
selective implementation means that equals cannot be and are not treated as equals.
Should such a realization be allowed to taint those applications of law that can be
explained by reference to geopolitical patterns of influence?45
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5. WHAT INTERNATIONAL LAw CaAN Do

So far the emphasis has been placed on the limitations of international law in
relation to the imposition of obligations to provide reparations to victims of past
injustices and deprivations of rights, especially in the setting of transitions to
democracy. But international law also has contributed to a generalized atmosphere
of support, a reparations ethos, for compensating victims as part of its overall
dedication to global justice and the enforcement of claims, and thus lends support
to the domestic willingness to provide reparations when contextual factors are
favorable. Beyond this, international law is part of the normative context, giving a
higher level of credence to victims and their supporters who insist on reparations as
part of a new political regime of ‘fairness’ Such a change in the climate of
credibility with respect to claims of reparations for past wrongs is perhaps most
evident in the greater seriousness accorded to the grievances associated with the
descendants of slaves and the representatives of indigenous peoples. These claims
had previously been hardly ever mentioned in influential settings, being treated as
too frivolous to warrant attention, much less action.

International law also helps by clarifying those forms of governmental abuse that
constitute international crimes, and therefore cannot be shielded from legal ac-
countability.46 Certainly, the establishment of the International Criminal Court
(ICC) is a step in the direction of accountability for perpetrators, and by its
provisions of funds for reparations of victims, there is an agreed-upon framework
that should exert an indirect influence upon those transitions to democracy that
occur against an established background of gross abuse and international crimin-
ality. That is, by linking accountability for perpetrators to compensation for
victims there is encoded in international law a conception of fairness and rectifi-
cation of past harm that includes victims.#? This is a major conceptual step
forward, with policy consequences, although disappointments also arise to the
extent that compensatory steps are either trivial in relation to the quantum of harm
endured or are never implemented beyond nominal awards.® Perhaps the most
important impact of this level of generalized obligation is to influence the approach
of national legal systems, which in any event have the most opportunity to actualize
international standards, including those associated with human rights, in relation
to the persons who endured the wrongs or their representatives. To the extent that
national programs of reparations are enacted, there are expectations generated that
a transition to democracy is incomplete if it does not include efforts to address as
well as possible, given contextual constraints, the harms endured by victims of a
prior oppressive regime. At the same time, there exists a margin of appreciation
that allows a given national government a wide range of discretion in determining
what it is reasonable to appropriate for the satisfaction of past claimants.
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To the extent corrective justice is taken into account, then the pressure to
overcome the culture of impunity relating to transitions to democracy is of at
least symbolic benefit to the victims, as well as to their families and friends. The
difficulties of providing material compensation are offset to some extent by
publicly and officially acknowledging past abuses, documenting the record of
wrongdoing associated with a prior regime, discrediting perpetrators while ex-
pressing solidarity with a community of victims, issuing apologies, and challenging
self-serving grants of amnesty. In this process, not only is the harm to those most
victimized repudiated as wrong, but the general public is educated about the limits
on permissible behavior by governments.

Given the degree to which transitions to democracy are carried on within
national legal frameworks, where the contours of arrangements are determined
exclusively by reference to domestic law, the role of international law is inherently
limited. Of course, to the extent that international human rights and criminal law
are internalized, they push the national approach, in circumstances of transitional
justice, in the direction of providing just compensation’ for victims as determined
contextually. Beyond this, international law could impose obligations on states
and other actors to provide financial capabilities via the ICC, and elsewhere, to
enable those countries with limited resources and very widespread claims of
victimization to receive special credits and loans for the purpose of satisfying
certain categories of victimization. Whether such an undertaking could fit
within the mandate of existing international financial institutions such as the
World Bank or IMF is doubtful, but a special commission could be created within
the UN system to receive voluntary contributions earmarked for such purposes.
The record to date is not encouraging if the UN Voluntary Fund for Victims of
Torture established by GA Res. 36/151 on December 16, 1981, is taken as indicative.
The Fund receives contributions from governments, nongovernmental organiza-
tions, and individuals, but has managed to raise only $54 million during its entire
course since coming into existence in 1983. Another possibility, undoubtedly
remote, would be to affix a “Tobin Tax’ on international currency transactions or
on activities that pollute the commons, such as commercial jet international
travel, thereby providing a pool of funds to be used to bolster the capabilities to
realize the goals of corrective justice in transitional societies and other circumstan-
ces where international victimization has occurred. This kind of mechanism
could also be used to address categories of claimants on a group basis, thereby
circumventing the extraordinary bureaucratic burdens associated with judicial and
administrative approaches that are based on assessing the merits of individualized
claims.
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Authers (Chapter 11, this volume).

Although not so formulated, this jurisprudence derives from the work of the New
Haven School, especially Myres McDougal, Harold Lasswell, and Michael Reisman. For
the most comprehensive overview see McDougal and Lasswell, Jurisprudence for a Free
Society: Studies in Law, Science and Policy (New Haven, CT: Yale University Press, 1992).
A constructivist account of political and conceptual reality is most explicitly set forth
by Alexander Wendt in Social Theory of International Politics (Cambridge: Cambridge
University Press, 1999).

Reparations can also be conceived, in part, as punitive, or at least directed toward
burdening perpetrators with obligations. For insightful discussion of some of these
issues see Martha Minow, Between Vengeance and Forgiveness: Facing History After
Genocide and Mass Violence (Boston, MA: Beacon, 1998).

See the study of South African reparations by Colvin (Chapter 5, this volume).

For one such example, see the study of reparations in Malawi by Cammack (Chapter 6,
this volume).

A harm-based conception is more in accord with ideas of corrective justice, treating the
victim as an autonomous subject entitled to compensation, at least to the extent
otherwise feasible.

The issue of intertemporality is carefully considered by du Plessis, op. cit., in relation to
efforts to obtain reparations on behalf of descendants of slaves. Interesting issues are
posed as to the nature of victimization, and whether the grant of reparations, even in
symbolic amounts, would not heal the inherited wounds of slavery and past forms of
racial persecution and discrimination.

See study by Authers (Chapter 11, this volume).

Quoted in ‘Satisfaction not Guaranteed), a review of books on the Holocaust dynamic
by John Authers, Financial Times, August 23, 2003.

Among the treatments of this process see Stuart Eizenstat, Imperfect Justice (New York:
Public Affairs Press, 2003); Michael Bazyler, Holocaust Justice (New York: New York
University Press, 2003); and for a skeptical account see Norman Finkelstein, The
Holocaust Industry (London: Verso, 2000).

These claims categories are included in Barkan, op. cit., and du Plessis, op. cit.; see also
Falk, ‘Reviving the 1990s Trend toward Transnational Justice’, op. cit.
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41.

42.

43.

44.

45.

46.

47.

48.

See study on reparations for Japanese-Americans by Yamamoto and Ebesugawa (Chap-
ter 7, this volume).

For instance, in the declaration adopted at the 2001 Durban UN Conference on Racism
and Development. It is notable that the US government withdrew its delegation from
the conference, partly to protest criticism of Israel and partly because of reparation
claims advanced in relation to the condemnation of slavery. On this issue generally see
du Plessis, op. cit., for extensive treatment.

de Greiff spells out the possible consequences of a case-by-case approach (Chapter 12,
this volume).

For an admirable overview see Priscilla B. Hayner, Unspeakable Truths: Confronting
State Terror and Atrocity (New York: Routledge, 2001).

It should be noted that this same selectivity applies in many crucial areas of inter-
national law, including that of humanitarian intervention, regulation of nonprolifera-
tion of weaponry of mass destruction, and enforcement of UN Security Council
resolutions. It is an aspect of the balancing act that conjoins law and power within
any social order, but its influence is more salient and pronounced in relation to global
policy concerns.

See a useful overview in Geoffrey Robertson, Crimes Against Humanity: The Struggle for
Global Justice (New York: Norton, 1999).

For an analysis of reparations and the ICC see Pablo de Greiff and Marieke Wierda,
‘The Trust Fund for Victims of the International Criminal Court: Between Possibilities
and Constraints’, in Out of the Ashes: Reparation for Victims of Gross and Systematic
Human Rights Violations, Marc Bossuyt, Paul Lemmens, Koen de Feyter, and Stephan
Parmentier, eds. (Antwerp: Intersentia, 2005).

Such nominal forms of satisfaction can be worse than nothing to the extent that the
claimant continues to feel the anguish associated with harm while the impression is
spread that reparative justice has been rendered, setting the stage for reconciliation.
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