'i:lﬂmrity to compel obedience. Section 3 concludes by exploring the
imits on obedience that derive from the military’s status as a profession
nd the legitimacy of the military’s authority to issue orders.

2
OBEDIENCE

What is Obedience?

ccording to the philosopher Benjamin McMyler, obedience involves
rationally subjecting oneself to the will of another.”* Obeying a person is
ot just a matter of doing what a person commands; it is following their
ommand for a particalar reason. In contrast to taking a person’s advice
nto account in my deliberations about what I should do, when T obey
omeone I permit her judgment to replace my deliberations: I allow her to
make up my mind for me.*

© " But why would I allow someone else’s judgment to replace my
own? How could doing so ever be virtuous? According to the Aristotelian
tradition, virtue requires phronesis, or practical wisdom: the exercise of
gment and deliberation. As Rosalind Hursthouse explains, the virtues
are felt: “on the right occasions, towards the right people or objects, for
e right reasons.”® Thus, the idea of virtuous obedience seems to be an
xymoron. But this is too quick. Obedience can be governed by reason:
irtuous obedience is reflective obedience.b If I have reason to believe that
 person has legitimate authority in a particular realm of action, it may
e permissible (and rational) for me to defer to her judgment. This is
what McMyler calls deferential obedience,” where I comply with a speaker’s
- demand because I acknowledge her “practical authority”® over me ~ and
it is my recognition of her authority to issue these demands that provides
my reason for acting. The justification for deferential obedience depends on
what it means for a person (or an institution) to possess legitimate practical
. authority. In relation to military obedience, then, we will have to explore
what it means to say that the military has legitimate authority® — a question
Itake up in Section 2.

- Overview: Is Obedience a Virtue?

Jessica Wolfendale

In the United States, all enlisted military personnel swear to obey “the
orders of the President of the United States and the orders of the officers
appointed over me.”! Military personnel must obey orders promptly in
order to facilitate effective military functioning. Obedience is touted as ani
essential military virtue, and disobedience to ordersis a punishable offense.
in most, if not afl, military forces. : E
Yet, obedience to orders has been associated with war crimes. Military-
personnel of all ranks have committed torture, rape, genocide, and murder’
under orders. ‘I was just following orders’ (respondeat superior) is no longer.;
accepted as a complete defense to a charge of war crimes. In the words of
the Nuremberg court: “The obedience of a soldier is not the obedience of an -
automaton. A soldier is a reasoning agent.”2
This means that military personnel cannot evade responsibility for the®
actions they perform under orders. But when and under what conditions’
should military personnel disobey orders? If obedience is sometimes’
morally wrong, how can obedience be a military virtue? :
. In this overview I argue that only reflective obedience can be a military' :
virtue: obedience governed and constrained by the ends of the military -
profession serving a legitimate state and by the laws of armed conflict.-
Section 1 explains the concept of obedience and outlines the idea of
virtuous obedience. Section 2 explores when the military has legitimate -
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o central questions regarding a state’s legitimate authority:*® Firstly,
hat is the justification of a state’s authority to coerce its citizens? And,
condly, what are the constraints on that authority? That a state is justified
| coercing its citizens does not mean that the scope of the state’s authority
unlimited. There is broad consensus, for example, that no state has the
uthority to torture and murder its citizens, or subject them to indefinite
detention without trial. X ' .

.. We do not need to settle the question of the basis and scope of the
ate’s authority here. For the purposes of this chapter, T propose the
llowing minimal standard of legitimacy: A state has legitirate authority
it protects citizens’ basic human rights (including a commitment to .
pholding basic principles of justice) and involves a governing process
subject to some form of regular and transparent review. A state that met
iese conditions would be a minimally just state,”® and state institutions
uch as the military (and the criminal justice system) would have prima
cie legitimacy as well. In contrast, a tyrannical state that violated dtizens’
asic rights would lack legitimacy, and military forces that served such a
tate would also Jack legitimacy. This would mean that military personnel
such a state would have no moral obligation to obey orders.

However, just as there are moral constraints on what a legitimate
tate may do to its citizens, there are moral constraints on how institutions
erving a legitimate state may pursue their aims. For example, the criminal
stice system of a legitimate state has the authority to punish citizens found
guilty of committing a crime. This means that employees of the criminal
stice system, such as prison guards, have a duty to obey orders even if
ey disagree with them. However, as David Estlund argues, this duty is
ontingent on the criminal justice system meeting a minimal standard of
rocedural justice, such as a “legitimate procedure for determining who

A second form of obedience is coerced obedienge.® I display coerce
obedience when I comply with someone’s demands not because -
recognize her authority over me but because I fear the consequence
of disobedience, such as when I comply with a mugger’s demand t
hand over my wallet. Coerced obedience may be rational, if the costs o
disobedience are high, but it cannot be morally obligatory in the absenc
of practical authority. -

Coerced obedience and deferential obedience often oceur in tandem
For example, many people believe that states (at least democratic states
have the legitimate authority to make and enforce laws." Yet states als
use the threat of punishment to coerce obedience to the law. So, I migh
obey the law because I acknowledge the state’s legitimate authority t
make law and because I fear the consequences of breaking the law.?

The military, like the state, enforces obedience through the threa
of punishment. Yet, the military is also presumed to have practical:
authority. Military personnel are often thought to have a duty to obe
all legitimate orders from their superiors — not just because they migh
be punished for disobedience, but because their superiors have the righ
to their obedience. This means that the question of the scope and basis o
legitimate authority arises for the military as it does for the state. If the

military lacks legitimate authority, military personnel might have no duty
to obey orders. : '

The Military and Legitimate Authority

The military in most states views itself as a profession, and many military
forces have codes of honor. However, this is not sufficient to establish
that the military has legitimate authority. After all, some organized crime
groups have codes of honor, yet such groups do not possess any form o
legitimate authority. ‘
Unlike organized crime groups, however, the military serves the state
and protects the state’s national security interests. Those ends define the
scope of the military’s professional expertise. This means that the military’s
legitimate authority is tied to that of the state which it serves. There are "
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since integrity is (as many believe) a military vigtue. Thus, the militar
ought not punish soldiers for exercising a moral virtue that the militar
itself praises.® :

There are two main arguments against a right to SCO. The firs
argument focuses on the impact of permitting a right to SCO on military.
effectiveness. George Lucas, for example, argues that “[w]e simply r.*amip
have a military organization grounded in dissent and disobedience.
However, this objection is not an in-principle objection to 5CO but rathe
an empirical objection, the validity of which requires empirical stud
that is beyond the scope of this chapter® A second argument question
whether military personnel have the right to usurp the authority of thei
superiors. Lucas again: “it is fundamentally opposed to the very structur
purpose, and function of military forces that those in the rank and fil
should retain a right of veto over procedural decisions of their superior
and legitimate sovereign masters.”?

The key phrase in the above quote is ‘legitimate sovereign masters
The duty of military personnel to defer to the military’s authori
depends on the legitimacy of the military institution. But, firstly, not a
military forces are or serve ‘legitimate sovereign masters.” And, secondi
even when a military force serves a legitimate state, military personne
cannot just accept on faith that all the state’s uses of the military ar
legitimate. Given the moral costs of war, blindly “trusting the process” i
not acceptable. Military personnel have a duty to check that the decisio
to go to war meets the procedural commitment to justice discussed b
Estlund. While the strength of this duty might depend on a combatant’
rank"(those of a higher rank have greater access to information aboi
the relevant decision-procedures, for example), even the lowest-rankin,
combatant has access to some information about decisions to use milita r
force. If there is reasonable® evidence that the ‘justness of a war’ is no
being looked after by military and political leaders, then I argue tha
military personnel may permissibly prioritize their personal judgmen
and refuse to fight.

Conclusion

irtuous military obedience is not blind obedience. The duty of military
rsonnel to obey orders depends on the military’s practical authority to
mpel obedience. Not all military forces possess this practical authority,
however, and the duty to obey is not absolute even in those that do. In
legitimate military force, the duty of cbedience is constrained by the
military’s legitimate professional aims, and by the moral rights of military
personnel and the potential targets of military force. Virtuous military
edience therefore requires the exercise of moral reflection on the part of
ilitary personnel regarding how decisions to use military force are made,
well as the legal and moral status of specific orders.
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account of a “reasonable person” standard here, but the central idea is that, if a combata
can point to evidence that a reasonable persen would agree demonstrates 2 lack
care in ensuring the justness of a wax, such as evidence of a state’s failure to seek leg
advice about a war, or evidenice that the state is misrepresenting or withholding releva
information about a conflict, then that combatant may refuse to fight.



