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FOREWORD

The process of globalization seems to be among ainghe most
intriguing issues in the modern world. The speedtriansport, the
computerization of society which, through the Intdr is making the
world more transparent and information easier teeer to acquire, the
global media which brings almost everything in frof everyone’s eyes,
the accumulation of capital and enormous productibgoods, all this
appears to have a very strong unifying impact, mgkhe world seem to
beoneas never before. On the other side there aramsditly aspects of the
dark side of human nature, conflicts, division, svdn such a situation it
seems natural to asW/orld governance, do we need it, is it possibleatwh
could it (all) mean?This was the title of a conference held at thegBle
University in June 2008, within the project ILECI&térnational Law and
Ethics Conference Series). The event triggered ihdtation of
Cambridge Scholars Publishinfgr editors to compile a volume devoted
to this theme, and the book before us is the re$u#t would like to
express our gratitude for the opportunity to orgarthis edited volume;
Amanda Millar was the first who contacted us andoCKoulikourdi did
most of correspondence showing a lot of patienceusderstanding in the
process leading to the final result.

Several papers from the Belgrade conference ahedied in this book
in their revised form (Pavko Narveson, Sharon Anderson-Gold, and
Paul Gilbert), and some others come from a previamrference within
the same project (Pauline Kleingeld and Ingeborgudfeoth of these
articles appeared also in Luigi Caranti, Ednt's Perpetual Peace: New
Interpetive Essays Most chapters, however, are independently detici
articles, some of which are published here in ¥eision for the first time
(Richard Falk, Otfried Hoffe, Jovan BabiAlfred Rubin, and Petar
Bojanit). Michael Walzer's text was published Dissent Fall 2000.
Stanley Hoffmann’s appeared under same titiBaedalus 2003, 132(1).
Cambell Craig’'s essay has previously been publishecEthics &
International Affairs Vol. 22(2), Summer 2008. Thomas Pogge’s paper
was originally published as “Kant's Vision, Europand a Global
Federation” in Jean-Christophe Merle, ed.: Gloladeechtigkeit (Stuttgart:
Frommann-Holzboog 2005), 500-518, and in Luigi @&raed.: Kant's
Perpetual Peace: New Interpretive Essays (RomeSEWniversity Press
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2006), before iappeared, in a revised version, as “Kant’s Visiba dust
World Order,” inThe Blackwell Guide to Kant's Ethieslited by Tom Hill
in 2009. Allen Buchanan and Robert Keohane piece pablished in
Ethics & International Affairs Volume 20(4), Winter 2006. Larry May's
text is a cut from his book-manuscriptobal Justice and Due Process
Anthony Ellis’ article was partly published as “W@&rimes, Punishment
and the Burden of Proof” iRes Publicavol. 16 for 2010. Virginia Held's
paper is partly based on her bookdhe Ethics of Care: Personal,
Political, and Global(2006) andHow Terrorism Is Wrong: Morality and
Political Violence(2008) both published by Oxford University Prdssis
Cabrera’s paper appeared Journal of International Political Theory
4(1) published in April 2008.

We are very grateful to all of the authors who gensly gave us the
permission to include their pieces in the volumd aelped us with the
copyright issues. We would also like to thank Mil&&bi, Rastko
PopovE, Vojin Rakié and especially Julia MacKay for their help in
proofreading some of the texts written by those sehpative language is
not English.

Our hope is that the volume will find its path &aders and be useful.
It does not reflect a unifying standpoint, on tleatcary it contains many
divergent and contrasting opinions, and it doesoffet any final theses or
solutions. This is so not only because the topithefbook is vague and
evolving, it is also because we believe that pbidders should keep a
distance from any standpoint, be ready to listehtHe reasons do their
work before taking any side, and be prepared toghdheir beliefs if the
reasons command it.

—Jovan Bahi and Petar Bojadi



INTRODUCTION

JOVAN BABIC

In the age of globalization and increased interddpace in the world
that we face today, there is a question we havaige: Do we need and
could we attain a world government, capable ofringupeace and facili-
tating worldwide well-being in a just and efficianay.

We may think that the issue of world governancedmething new,
but it is not. Every era has its version of “gldbation”. The “issue” of
world governance has always existed. There arentaim ways in which
the authority of a state, or a country, can batterally articulated: first,
as a “kingdom” (in a sense) whemepeopleclaims a right to self-rule and
independence, and then the jurisdiction should dfeneld as the territory
that the people are inhabiting, and, second, aseapire”, where the
country is defined just as a territory on whichrthés a certain law ac-
cepted as a common rule of the social life. Indbeond case there is no
space limitation of the territory, and the statglmibe as big as the central
government could possibly extend its control anfbreement of its laws.
In principle an empire could cover the whole wotlikre is nothing con-
tradictory in that concept.

So, conceptually, a world governmeésipossible. But many things are
theoretically possible although not possible inlingaWhat would cer-
tainly prove that it is really “possible” would e show an example of its
factual occurrence. And indeed there are such eleenphe Roman Em-
pire was an almost realized world state. Similamiagnitude was the
Christianization of the then known world accompdighin the first centu-
ries of the new era. Colonialism is but anothemapi@, where the parts of
the world outside of Europe, assumed to be unzadiand uncultivated
lawless territories, were put on the path of bmggto civilization in a
world-wide process of cultivation and introductiohthe progress of hap-
piness and well-being to the whole world. The pssoaf colonization was
fast and impressive in magnitude. We now know thanded in a col-
lapse, in an even greater and faster process abldeization,” when the
principles of self-determination and nationalisrokdhe primacy, which
is a social and political development with ongooansequences. Let us
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call the reasons for these kinds of globalizatitire “imperialist reasons.”
These reasons might be ideological to a great gxémpecially on the
declaratory level, but at the same time they fatdi peace, commerce and
expediency of the governance. They seem to bemresan efficient way
in many periods of the history.

Now, we have again a very powerful process of dlaation sup-
ported and facilitated strongly by enormous and-f@sed technological
and economic developments. However, this procésseams, is based
partly on reasons which are not necessarily “ingdistl’ in the old sense,
but in the sense of the ever-growing interdepenglgmesent in our world
today. We are currently witnessing tremendous ackvaents in technol-
ogy that are making the world truly interdependerd way which might
not have been the case in the past, like technotel@ted to issues of
climate change, or economical dependence. Thisdependence is, or
might be seen as a reason for a world governmeariason which cannot
be reduced to the purpose of the mentioned tendenayake the world
globalized for the sake of facilitating commercel anaking politics more
expedient, i.e. the imperialist reason. These reagans seem to be even
more powerful in support of the concept of world/gmance.

Technology has a strange ability to change somecéspf borders be-
tween states, and make some other aspects hawstins Sometimes it
looks as if national sovereignty is disappearingl & being replaced by
globalization in what are some of the most impdrtapects of life: which
ends will be the ones we will value and choose,\ahdt will the articula-
tion and organization of our living together on #ame planet look like?
This has become almost the mainstream in contempsoaial and politi-
cal theory. The main part of the theory says thatlaws which we should
abide by are not freely set limits of our natunaetlom, limits within
which we can freely set all the aims whose reatimamakes the legiti-
mate content of our life, but they, the laws, amsthing we should read
out from the definition, or description, of what wensider to be “good”.

This might seem to be necessary if we wish to spefak unified
world—there has to be something uniting the woaldd this has to be a
shared common definition of what is “good.” Whatestould it be? How-
ever, globalization always was a process that wasygparallel to another
process of producinghangesand differences and accumulatingthem.
This second process opposed to globalization, iat\h essence makes
the world so big and complex; globalization, on thieer hand, is making
the world more transparent, simpler and in a sensaler; simplification
of the world appears to be a price of globalization
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So, what is “World governance”? It should be afcatation of power
that has authority above or superior to all otheharity, and it should be
one This “oneness” is crucial, as we already know that worldis one
(as the universe is one), so what might be wronghét is a fact that
today’s world is not one in a political sense;sitrather arinternational
society which is a set or an aggregate of different pavisd alongside
each other. Different goals and values charactahinee different parts,
and their governing laws vary as well. The laws @frspecial interest—
they presuppose a kind of consensual acceptanbewvitvhich they can-
not function: they have to be “our laws,” rulesttiage voluntarily accept
and this fact of acceptance grants them their iglid

The international society contains all persons alhdtates. Therefore
the expression “The whole world” can designate tadically different
things: 1) humankind, or 2) international commurufystates or peoples
(e.g. United Nations). In the second sense onlg, at set of all sources of
valid laws, or the set of all legislatures and $tagive wills that exist in the
world. The first meaning, the humankind, is notcéitizal term because it
does not have, and perhaps cannot have an ideatdgllective identity,
which one political community that has the capaaity the authority to
issue laws must have.

So, in a political sense the whole world is a comityuof states and
not a universal world-nation. The community of egahas not been taken
as a surrogate for something else, as it would Heeen if we had con-
ceived the world governance as the ideal stateptity one capable to
secure true peace, but for some reason not ydirexisy now, and what
now must be considered as something that will,him lbng run, be re-
placed by the genuine state of affairs in accordamith the ideal. In this
picture the states have been perceived as valitkl®obf legislative wills
capable of securing peace and justice within therders. Guaranteeing
such peaces the actual purpose of any state.

Peace is a valid articulation and distribution ofial power; it is valid
when it is accepted and when its acceptance is shibmugh laws. The
purpose of laws is to provide predictability, thesndesirable item in the
context of living with others. Therefore, the puspoof the state is peace,
and the purpose of peace is to control (our) futime, which has been
made possible through the laws. We may say wittoPta Socrates, that
the purpose of the laws is to make us better arfdcinthis is literary true.
Without laws we couldn’t afford to be “good” at,adls our whole energy
and time would be spent obtaining security andisatvBut laws, as sets
of legal rules, have to bacceptedn order to be valid, and this requires a
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collective with a unifying identity strong enough lbe able to make deci-
sions about the content and character of the laws.

Therefore, the laws have to beuf laws” Otherwise, they would not
be obligatory for us. If not “ours,” they would lmposed by force and
would not be considered as valid even if they waset or even perfect.
Nor would they be “obligatory” in a proper sensegr if they were
obeyed, as the obedience would be the result ofdieaalculation, rather
than consent. (If a group of angels, or for thatttenaextraterrestrials,
came here to our planet and saw how imperfect addie are, and, there-
fore, used their overwhelming power to make usebeit would still con-
stitute violence and usurpation, and the laws tweyld try to impose
would not have validity.)

“Our laws” presuppose that there is a “we” capaifldaving laws of
our own, and for our topic the question is: Cart tiage” be the (whole)
humankind, and not only a part of it? This is velyse to the idea of a
world state and world government, a government tatld administer
the laws of the world state.

The advantage of such a state is obvious: theictsiind wars which
characterize our past and present would be predeatd avoided. These
conflicts cause most of the misery we experienaé, i certainly would
be good to eradicate them. And their eradicationld/be complete: even
the possibility of a war would not be present if nad a world state and
world government. The aggressive potential of humature would be
controlled. There would be no more conflicts, anthvould be effectively
prevented.

However, it is not clear what the real results wiolog. British philoso-
pher Bertrand Russell in his Reith Lectures (Rysk#49) believes that it
is uncertain whether it is possible to convert hnrmampetition—which is
the source of all or most of our conflicts—into éheme of benevolence
and cooperation. We know that cooperation is ber@fibut as a means to
a greater good, not as the original source of humativation; coopera-
tion has to be derived from and justified by thalgo which it leads. But
a great part of our motivation comes from stimalatsuch as fear or nega-
tive feelings like envy, and other competitive fiegs which should be
replaced by something that provides the same cadhdsice which now
works by creating schemes of caring based on #redfiedangers and risks
which may threaten existent laws. This is the nmeiergy of patriotism,
and there is a question as to what would be aacepiant for this in world
state? What patriotism could we expect to find ¢Rein the absence of a
possibleforeign enemy, what nature of cohesion could tHm@ A tyr-
anny, a dictatorship? How stable would such a coaogbon be? What
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could prevent some new Christians from mobilizingnian desire for a
tangible meaning of the life and converting it irsodestructive force
which would destroy the state by enjoying beingwr to the lions in
some new kind of a circus?

The purpose of the world government would be lgstirorld peace.
Conflicts would not be tolerated, and all perpetrsiinvolved in a conflict
would be treated like criminals. The specificityanfminals is that they are
a concern of the police, so the police would reigullie peace. There
would be no need for an army. But this could orgyabconceptual issue.
We have the elements of this already, in the widkzsp practice of inter-
vening: military interventions, often designated‘fmsmanitarian,” contain
all the characteristics of a police action. These mot conceived as
“wars.” The consequences are far-reaching: theratide has been desig-
nated as criminal in its nature, as per suppositieaker, and the “action”
as an act of punishment. The distribution of powsedetermined in ad-
vance, and the whole issue is only an internaludisince as if it exists
within the scope of the same legal order. It isvkndn advance who the
“good guys” and who the “bad guys” are. There imsthing Manichean
in this picture, a kind of dualism, very much atdedwith our previous
world-view. It is strange: a hypothesis of a urdfierorld order implies
dualism, a theory of two worlds, world of good whibas the authority
and entitlement to govern all worldly issues, amel world of evil, which
is devoid of any such entitlement but seems tonmeadicable despite
renewed defeats.

The laws in such a structure would not be “intdéorat]” (as being
ratified by sovereign interested parties) but leals with all the instru-
ments of enforcement and, by hypothesis, basedr@sumed consent of
all members of the human race. In a way, it wowddeleryone’s law. In
this picture, there would be only one state—theldvatate. This also
means that there won'’t be any borders.

Does this look like a viable state of affairs, afyoas a utopia? Most
utopias were called “negative utopias” (dystopids)t could this be a
“positive utopia”?

Furthermore, does this mean that the laws of sustate should or
could not be defended (i.e. defended from chandkagoint of making a
different legal and political order)? What would &econstitutional and
legal arrangement for such a purpose? Or shoube isupposed that it
would function as a kind of a frozen, eternal, sgsbf governance?

There are several other issues of some interest her

In the time of globalization national sovereigntight look like some-
thing that is “overcome,” something that doesntt ifi the historical
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scheme of today, and national states, countriemjldtbe phased out and
replaced by “multinational” agencies and corporagiavith the rules that
articulate the game of the balance of power. Copteary capitalism
shows a great power of accommodation. It is posghumt it will, through
the principle of maximizing happiness and the niedultivate the world
for that purpose, realize a form of this schemethia scheme we might
have an illusion that nothing has really changedt &ll of the old cultural
diversity and all of our collective rights had bgaeserved, while in fact
there won't be any really “living” collective idety, instead of which
there will be only a simulacrum and decor withony aohesion and with-
out any real decision-making power. To some extdw, world already
looks like this.

There is another point of interest here, and thibé size or magnitude
of the world state: it would be, we may presumealsie. However, it is
not clear what is the meaning of that, and whicke & the best for a coun-
try; for example, one of the arguments used by oppts of Italian unifi-
cation in the mid 19 century clearly favoured maintaining small princi-
palities: in case you get into a dispute or a donflith your prince or
master, it would be impossible to jump on the netdnerse and gallop out
of the country if the country were too big. Thisane that really big coun-
tries may have an increased, not diminished—as vughtnsuppose—
power of control over their citizens. Contrary thatwe might presume at
a first glance, a chase is more efficient if thartoy is bigger: there is a
greater chance for a chase to end successfullytoi.eatch a fugitive be-
fore he succeeds in running away.

However, the notion of a world state is not atalhceptually con-
nected to the magnitude of the state, but to thenative presupposition
that there should be no other states. The quesfigize and magnitude
would then be a matter of factual size of the wondt of the state, and
would include all inhabitable space. This meansaaldvstate could not
tolerate the existence of any other state, regssdi€ where that state were
located, and that it would, normatively, treat gflace as being under its
control.

Another point: Presumably the world state wouldnpote business,
workforce mobilization, and social mobility. Theseno room for particu-
lar interests beyond those of the universal pragpand progress in hap-
piness. It is the best suitable context, or envirent, for the utilitarian
thesis that “more is better,” more good, more weatiore pleasure, more
real opportunities for those who really may behe position to exploit
those opportunities. It is a good basis for maxingzrofit. In that sense
imperialism suppresses partial interests when thieger this kind of
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progress and development. Such hindrances nowaataysamong other
things, national boundaries, which would be absera world state. Na-
tionalism and national selfishness would be oveeas well. Also, all
kinds of sentimentalism and all inclinations towsahything that is not
productive for business and the progress of ger@ppiness would be
forbidden. A world state would remove all thesednances, obstacles, and
limitations.

There is a question which deserves special atterttie@ sovereignty of
now existing states: what would happen to it? Wadhld sovereignty just
disappear or would it be transferred to a supranatilevel? This issue is
very sensitive, of course, and it is the centraliésat stake here: where
should the authority reside and how should the gamce be articulated?
We started with the question: Do we need and ceddattain a world
government, capable of insuring peace and fadilgatvorldwide well-
being in a just and efficient way? This questioovokes multitude of
others: How would the representation in such atipali structure func-
tion? How would be represented in that structure, and for thatemhbw
would anyone else? Is such representation possiblthe global level?
Would anything that isnine (or thine stay preserved there for which |
could say “It is my government?” Would any of mytights, projects,
desires, anything that constitutes the value andnimg of my life, or
anyone’s life, still be present there? Or, on thetary, would there be a
point of power which takes all, or most, of my powe decide for myself,
and would start to think, to decide, and to actrgnbehalf instead of me?
Would it be that | am a robot living within a pragn in which | would
have to take a place and finish my part of it, rdigess of what | am and
what | want? In other words, should we be optimistpessimists regard-
ing this option for our future, the option whichrist yet available but is
obviously becoming more and more viable?

* % %

World governance is broader of an issue than thddwsiate. In the
world we live in today it is more the matter of therld order of the many
points of mutual or multilateral interests and #h@se the issues which
demand common approach because they are of grpattance and can-
not be resolved other than jointly.

This is the approach of the first contribution, Ried Falk's
“(Re)imaging the Global Governance.” Although Felldl not mention the
world state, his article deals with the most urgestes of world govern-
ance. It is rather obvious that many of the pres&sues in today’s world
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have to be settled on a global level. However, 'Balkticle offers another
important insight: he states that we already hagkbal state as a matter
of fact. That state is the USA, a political entithich is not confined
within its geographical borders (having ties witte trest of the world,
influencing it, etc.); rather it is global in therse that most of the planet,
and in some aspects all of it, is under effectivé to a great extent official
control of the US government. The USA is not (ortly® leader of the
world, it “exists” throughout the world. In many y&it exercises its gov-
ernmental power much beyond its borders, governioge than leading,
and more globally than, e.g., British Empire eventoolled the high seas
of the world. The pockets outside its control, giabally widespread anti-
Americanism (in many fashionable and less fashiendtrms), cannot
disguise this fact. We may add the control, in r@aiway and not only
through the influence, of many multinational comiean most of which
are originally American. This “new American orietida toward law and
power” produces a “need for American military doarine everywhere,”
while, according to Falk, efforts to implement (Neglobal norms took on
a new shape especially after September 11, makiag‘déncounter be-
tween the United States and al Qaeda” borderlesduping a new kind of
war without a clear concepts of “victory” and visidl his process of shift-
ing patterns also changes the nature of the proofisgernational institu-
tions, focusing more on enhanced global policimggliigence gathering,
and law enforcement” and losing the connection Witllues associated
with human rights and global democracy”. HowevalkFsees the world
becoming “more multipolar but less Western,” anddentifies four new
emerging global players, besides the worldwide gedS: China, India,
Brazil, and Russia. The declining confidence initedism might have a
role in this process as well. Falk's timely and goehensive analysis
covers a range of problems at the outset of tfecmitury, from economi-
cal and security challenges to ecological concésrthe issues of justice
and equality.

Michael Walzer in “Governing the Globe” reintrodgdbe issue of the
world state by setting up its idealized types ledabn a continuum going
from unity to pluralism, from global state to imtational anarchy. He
believes, however, that the politics of differefngestronger than any uni-
fying process, that diversity and multitude is atége of the human world.
In a unified world diversity and autonomy would dotheir political rele-
vance. Borders and sovereignty are means of sefégtion and guard
against insecurity and fear. “Sovereign stateheod ivay of protecting
distinct historical cultures, sometimes nationamstimes ethnic/religious
in character,” but the identities contained in ehesstinct political forms
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are felt to be worth fighting for: “The passion lwitvhich stateless nations
pursue statehood and the driven character of ratililmeration move-
ments reflect...” the reality of common human |#alzer draws a very
interesting and morally important hypothesis frdmst “So, themorally
maximal form of decentralization would be a globatiety in whichevery
[emphasis — J. BAational or ethnic/religious group that needed qution
actually possessed sovereign power.” On the otaedh‘dividing up the
world in this way would be (has been) a bloody bess.” Nevertheless,
what also has been a bloody business, and even tmanebloody, was
creating artificial divisions without any respect teal distinctions and
differences in the world; this was the case in &mployment ofuti
posidetis iurisrule in the process of decolonization which produoeny
still-born nationless “countries” worldwide—mostily Africa—a process
that could be more unjust than the colonizatiothinfirst place, and per-
haps one of the gravest, if not the gravest, anst siaister crimes in the
last few centuries. It seems that the “passionhwihich such “countries”
fight their civil wars, often incomprehensible tetrest of the humankind,
are a very good corroboration of this insight ofléa’s.

Walzer is more optimistic in the conclusion of paper, envisioning a
mixture of two schemes in a hybrid combination mternational control
that preserves some sovereignty in the existingigall entities. His strat-
egy is “many avenues of pursuit, many agents isyiti¥ The problem he
detects here is how to secure any sovereigniyetepolitical, national and
ethnic/religious, entities, allowing them potentedcess to the scheme.
Stanley Hoffmann, who shares this optimism, exgarew possibilities,
such as giving new kinds of tasks to UNESCO anckrothternational
organizations. He shares with Walzer the belief tha UN should have
its own military force which would be supranationalong with many
other instruments (international instruments ofbgloeconomic control,
international courts, etc.). Otfried Hoffe also igsamost of this optimism
in his contribution, giving a description of an oemyg globalization, and
of a possible scheme of the world governance thatdcbe attained in
various fields of our common everyday life from @re historical and
philosophical perspective.

Campbel Craig is even more optimistic in his cdnition. He believes
that “the chances of attaining of some form wortd/grnment have been
radically enhanced by the end of the Cold War dmeddmergence of a
unipolar order.” For Craig the deepest and almosthisive argument for
world government is the threat of nuclear war. Tthigat will exist “as
long as sovereign nations continue to possess anualsenals” and the
only way to avoid the risk is to create “some kofdvorld government....
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with sufficient power to stop states” from beingsla threat by “acquir-
ing nuclear arsenals and waging war with themis ot clear, however,
how the world government would do this, especiallyits second part.
What comes to mind is just the opposite—that tHg Hnal defence of an
independent sovereign entity might become acquiringlear weapons,
and that all those countriegithout such weapons would easily become
prey of any kind of international controlling arahstioning, which would
not be affordable after the moment of acquiringualear shield. Many
would say that nuclear deterrence is the main factgreventing major
wars in contemporary world.

On the other hand Craig, unlike Walzer and Paukothinks that
world government would not pose any threat to déthational cultures.
He believes that ‘it is the only entity that caregerve them.” In this he
closely follows the standpoint of Alexander Wendho, in his article
“Why a World State Is Inevitable” (Wendt, 2003) aeg that a world state
will necessarily come into existence in the foredde future.

Aleksandar Pavkoyj in his contribution, gives a potentially devastat
ing critique of the above mentioned text by AlexanilVendt. Pavkovi
construes a thought-experiment from a distant éutarwhich a group of
people actually did usurp the interpretation of fial value of life
(namely to prolong it as long as possible by usidganced technology).
They also suppress another group which finds theevaf life in some-
thing else, playing a special game and enjoyinglifeethrough it. The
second group is coerced to pay, through high taeeghe realization of
the first concept of life. The other group thereatpts to secede which
would lead to reintroduction of the old anarchypidance of which was
the main reason to create the world state in tfst filace. According to
Wendt, and unlike Walzer, the secession is not baly, but also unneces-
sary because the world state is capable of secaruogl recognition of all
rights, not only individual but also group onesdaaiso all differences
except those which aspire to superiority and ingiscrimination, would
be granted in that state. Pavkoelaims, however, that the superiority is
not the aim of the seceding party, but as a mattdact, superiority is
present in the monopolistic position in the stroetof distribution held by
the group that has the power. The seceding partadds, unsuccessfully,
equality, not superiority. But Pavka@valso claims that secession from the
world state does not necessarily lead to anarchgngnstates, character-
ized by the (strong) right of states to kill peopieilaterally, or to war
against each other. This is similar to Babthesis, in his interpretation of
Kant, that truce, a characteristic of the anarchgomtemporary world, is
more akin to peace than to war. Pavkosbncludes that the world state
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could hardly avoid becoming “dad,’” that is, a murderous agency,” just
the opposite of what its primary purpose was.

Jan Narveson is categorically against the worltbstany state is a bad
thing, and a world state is even worse. We do ontadly need a state, the
state is making our lives worse than they wouldvbnout it, but the
world state is not the remedy. It would not solwg eeal problems, even if
it could exist. On the other hand, it “would cemtgiattempt to impose a
welter of wrongheaded laws about any number ofgthinThe world gov-
ernment would contain all the ills of actual govasnts, but “in much
higher degree. Who ... needs that?” To think othesvigs according to
Narveson, only wishful thinking. We may think thlaé world government
“would be an overall nanny who could keep her unieharges in line,”
but the analogy is farfetched. “Nannies are usualige in relation to their
charges, but would world government be?”

* % %

The second part of the book contains the issué&sanfian approach to
world governance. Although many philosophers amalyshe idea of
world governance, Kant's approach appears to be ratevant today. His
works Metaphysics of Moraland Perpetual Peacare rich sources of
relevant and valuable ideas regarding this top@m@&imes his theories
make rather complex web of concepts and argumbeuatsglways end with
one which is plausible and revealing. Although &ersalist in morality,
Kant is not a universalist in matters of happinasd wellbeing. What
constitutes happiness cannot be determined in adydmefore people set
their goals and structure them in some life plaaniK 4:418). Political
diversity and plurality seem to be morally demantg&ant. Morality is
only a demarcation line that should not be crossed;to that point we
have the terrain of freedom with ample room forkéids of differences in
pursuing happiness. Universal respect for moradraarny requires of me
to allow others to have different goals. The conadgustice valid within
these limits is not easy to construe. We have ahtluty of beneficence,
which requires adopting the happiness of othersuasown end if that is
within our reach. But this duty is constrained byong other things, our
primary duty to respect the autonomy of others,their right to conceive
and pursue their own idea of good within the lingf¢he freedom possi-
ble for all. To some this might seem to be a smathand, but after due
reflection it might turn out to be much more thaany of us are prepared
to sacrifice.
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In the first selection of this part, Pauline Kle@hd) explores the tension
that exists between different possible interpreteti of Kant's idea of
world state as world federation. In her interpiietatkant advocates the
establishment of a non-coercive league of states,rmt a strong world
state with a universal law (which might be moreagtordance with the
demands of reason). Her reasoning is subtle argilsprboth regarding the
exegesis of Kantian texts and its relevance tocthetemporary world.
Despite the fact that in international affairs wevé anarchy, there are
important differences between individual personspwave a moral duty
to abandon the lawless state of nature by estafdjshstate with enforce-
able laws, and states, which have the rigttto be compelled testablish
one unified political structure with enforceableivansal laws. This right
is the essence of the principle of non-interventidnen individuals leave
the state of nature and create civil condition ehexr always progress,
while the case of states leaving the state of mattswnal anarchy would
mean the destruction of all established and alresdgsting rights, which
would lead “to a ‘soulless despotism’ and the peafcgraveyard.” The
international character present in relations andiffgrent states could not
be grounded, “and international right would notapplicable.” And here
we face the issue that the state of states stilldvbe based on a particular
conception of justice, which means that any coerd@nclusion of a state
would disrespect the political and personal auton@wen if that occurs
for the presumed good of those upon whom this lawld/be imposed.
Kleingeld however concludes that despite the faat ta fully legitimate
world government may remain out of reach,” it i8l gtn ideal toward
which humankind might strive and the creation déague of states “con-
stitutes a first important step on the road towandsver greater transna-
tional regulation of the interaction among stategrocess that should be
guided by the ideal of a global federative statstafes”.

Ingeborg Maus is more critical. Similar to Kleindekhe believes that
Kant is against a global state but adds some sfesnarks regarding the
idea of a world state. She starts from Kant's thédsat the source of law is
“only the general united will of the people.” Karit@osmopolitan right” is
“free of contradictions when it provides the rutesbe observed in cross-
border exchanges between jurisdictions of variegall systems; it thereby
actually presupposes the existence of borders.” idiéa of international
law presupposes the plurality of nations. The idéa unified universal
state (“universal monarchy”), not based in peopézgslative will, de-
creases the effectiveness of the law and leadsstoudlless despotism.’” So
the attempt to realize peace by setting up a glstaé¢ would actually lead
back to a state of nature, or to tyranny.
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The article by Thomas Pogge is only one of his maagks in a series
dealing with Kantian themes regarding the contemmgomorld. In his
“Cosmopolitanism and Sovereignty,” published in 29%e states that
Kant would have endorsed a world federation wittfedént levels of po-
litical power if he was not prevented by too strariga concept of absolute
and indivisible sovereignty where resides the wtenpolitical authority.
In his contribution in this volume Pogge offerseatample and illustration
of how such divisibility could be maintained; ittise European Union, in
its attempt to unite a rather diverse map of mamnér kingdoms and
remnants of former empires. Will this be a prodi&sGerman unification
throughout and prior to the ¥entury, only without a visible usage of
force, making Europe just another country amonghti@s, or, as Pogge
predicts (or hopes) a free federation of indepenhdtates, devoted to the
cause of peace and prosperity? If the second isdbe then we have an-
other question: will the world follow the model?dee believes that Kant
did not pay enough attention to economic factoas ¢lan influence such a
project, and therein lies one of the main sourdelsiqy as well as Euro-
pean, optimism—in belief that most important valaes in the end eco-
nomic values, and that all values could be reduoddsues of welfare as
the goal toward which all ambitions of people ardgles are aimed at.

More optimism, brought almost to perfection (excepthe last sen-
tence), we can find in the article by Sharon Ander&old. Her opinion is
that cosmopolitan rightbased in norms of hospitality, “necessarily has
universal jurisdiction.” Since all individuals hagenatural right to “offer
to trade and to communicate” as part ofiginal possession in common
(communio possessionis originarigKant, 6:262) there is also a need for
a democratic representation on the global levehe“principle of hospital-
ity ...prohibits fraud, force and exploitation.” litstions in such a scheme
must not be isolationist; hospitality is the supeeobligation, not self-
centric “nationalist” interests that will inevitablead to violence and war
and result in exploitation that can permanentlydsiyl the inequality be-
tween rich and poor. Relying on Pogge, Gold-Andersdticizes the
contemporary state of affairs in the world, chageized by an “alliance of
international recognition of dictatorial power withternal underdevelop-
ment.” But in a state of realized ideal of cosmdpaism (mutual?) con-
trol, including military interventions, becomestjied and a matter of law
enforcement, not external aggression. We do nat aggobal government
to make this possible, but it seems that we netrdeademocratic repre-
sentation as required by the principle of univetsadpitality. Otherwise,
we may wonder if we don’t already live in such atetof affairs, as Paul
Gilbert suggests in his contribution. Gilbert claitihat our “fundamental
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identity, insofar as identity is ethically relevaig a global identity.” The
real issue then becomes how to realize viableitegie democratic repre-
sentation of such a complex body as the whole hkimédnwithout rele-
gating the solution to a distant, or, as the lastence in Gold-Anderson’s
article indicates, infinite future.

Jovan Bali, in his reading of Kant, claims that freedom, lzes power
to decide otherwise, produces differences in amdito changes brought
by the flow of time, and accumulation of these afiféinces makes a per-
petual structure of the distribution of power imgibte and stability and
longevity of such a structure uncertain and tenu@®eace is a specific
articulation of power in a society capable of maimihg that power
through laws, and part of that structure is a s&ridetermination to en-
force the laws and defend their existence. Theeeftire war is latently
contained in the peace through the concept of defen

* % %

Institutionalizational articulation of world goveance, its cosmopoli-
tan nature and its various aspects, is the subjetttird part of the book.
Perhaps the most important of these issues isebiinhacy of global
governance institutions, the topic of Alen Bucharnad Robert Keohane's
article. Global institutions are novel and stillobxing; the requirements
for their acceptance are more complex and subdle thquirements for the
acceptance of internal rules. Thus, the legitimatyhese institutions is
still an urgent and important matter. The principlght be the same as in
all issues of legitimacy—that acceptance in the dgmkends on acceptabil-
ity, that the fact of being accepted does not intply acceptability, and
that disagreements about both the goals and apfdicar applied, stan-
dards of justice may be deep enough to make clanaaithority of such
institutions unfounded and unviable. Here, morasoms are especially
important not only for reasons of justice but alepreasons of stability
and maintenance of global institutions. The ovériag pattern for legiti-
macy seems to be democracy, the main ideologicet tef our time in
legitimizing states, and now global institutionsvasll. An informed de-
liberation may help to build global institutionsathwould require more
than a minimal moral acceptability, offering betefnly global institu-
tions can provide. This is a two-fold process, udahg learning what is
needed and instituting this in an institutionalnfiework, and collective
learning of how to accept this framework.

Territorial limits define the domain of the juristibn and legal con-
trol. In this context the concept of “piracy” isryeimportant. What is
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“international crime” may be defined simply as ceiracross borders, but
piracy seems to be different. Usually it is resé&icto acts committed on
or from the sea or air. The other part is the latKnational character”
inherent in the notion of piracy. On the Internet have another case of
crimes committed in a legal space that is diffi¢altistinguish from theft
or robbery. Also, it seems important to distinguisttween “pirates” and
“terrorists” (although some pirates may declar@maclaim to have politi-
cal goals). As Alfred Rubin points out, the pitgalbf the definition of
“piracy” are many. Certainly, it is the basis of@xtraordinary jurisdiction
having a global impact, but being, as it appeaesessarily restricted to
the “external” aspect of acts or crimes commitfBus implies that pirates
are not considered rebels, and identifying piratied characterizing their
affiliation becomes crucial in determining what peps. Although “all
agree that ‘pirates’ go too far,” Rubin concludeatt‘the legal conception
of ‘piracy’ has been so seriously abused over #rwries that it is doubt-
ful that the word retains any useful content in lavihatever its value in
morality or politics.” For Petar Bojaiion the other hand, pirates may be
just latent rebels: “If an act resists the empae for that matter, a world
government] in a completely asymmetric way, thenaih be called and
treated as being piratical,” an attempt to createestore the lost “other”
or “outside” (as there is no such a thing in a ledess world state). In this
way pirates become “universal enemies” (enemigkefvorld order), as a
condition for the very existence of internationavl Bojané cites a So-
mali pirate saying: “We will not stop until we hagecentral government
that can control our sea,” presenting himself aaxacollector of sorts,
declaring, thus, an aspiration for some politidedss"

We are all human beings. Besides, in the worldieiddd identities
and loyalties, we are Americans, Germans, Canadiaitens, Serbs, etc.,
along with many other affiliations we can maintdira we have a right to
be citizens of the world in the sense of being ljext to international
law? This is the theme of Larry May'’s article. lis lopinion it is not nec-
essary to be a citizen of any state “in order toeHectively a rights-
bearer,” but this idea presupposes that thereresather entity that may
endorse and grant a kind of “universal citizenshighis is not entirely
new, this is the case in Europe right now, wheraesare, and some others
consider themselves as citizens of Europe more ¢heens of their na-
tive states, making Europe a country. There wardlai cases in the past:
Prussians became Germans, Serbs were for a whies¥avs, etc. But is
there aright to be or become a subject of international lawthéncase of
someone who is stateless and, thus, a non-citaerglitless outlaw?, a
pirate?, a refugee?, an emigrant?) this might heortant. In the case of
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someone who is seeking refuge from her own stadte rtiight become
urgent. The third possibility is being deprivedaitizenship rights. May
finds roots of a right to not be forced to lose fietection of one’s rights
as a ‘citizen of the world™ in a “slight amendatibof the Magna Cartain
1255. At the bottom line this is the right “notkie deprived of citizenship
rights,” something that might be added to any dshuman rights. It is
“the right not to be outlawed to something like thght to trial by a jury of
one’s peers.” May’s claim is that this might bedrmorated in the list of
rules that any government should respect. Morallegdl implications of
this are rather obvious, for example in the cas&uwdntanamo detainees,
but also, obviously, much further than that. Thaagptual and normative
clarifications in this area seem to be of utmogbantance perhaps even
more than ever.

In close connection with the issues raised in LMay's article is An-
thony Ellis’ critique of another of May’s pieces the world in which the
absence of the world government has been substihytestrong national
sovereignty the idea of an international criminalit (unlike, perhaps, an
international court of justice) could not find p#ace. Ellis claims, how-
ever, that the strength of national sovereignty @sn eroded, and sees
the establishment of an International Criminal G@as a symptom of this
erosion. Although the creation of the ICC might & experiment, it is
welcome, at least in showing this particular ernsaf national sover-
eignty. Arguably, Ellis contends that the main seuof concerns against
international tribunals is based on theoreticaéterabout “rights of juris-
diction and the sovereignty of states.” In a fimelgsis of the relation
between universal and particular properties of é¢hado are harmed,
group based harms, etc., Ellis criticizes the thésat a specific “harm to
humanity” is the justification for the internatidnaosecution, holding that
what should be justified is the reverse: how tdifysot punishing some
harm outsidethe supposed scope of sovereign jurisdiction, dttwem
form of pure utilitarian justification of punishmerfThe correct starting
point is to ask: why should the international comityinot have a right to
prosecute and punish certain behavidaveryonehas a right, within lim-
its, to prevent people from aggressing againstreth€hat is simply a
commonplace extension of the right of self-defeh&tate sovereignty
does not add anything to this scheme of justifizatin the end the articu-
lation of what will be justified depends on manyrdpticalities, legal,
political, financial and bureaucratic... (and... tramlial habits of
thought).”

The articles by Virginia Held and Paul Gilbert deyesome other as-
pects of our topic. While Gilbert is searching ftwetter arguments for
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cosmopolitanism which do not rely on the idea @f@bal civil society,”
Held believes that the best way to “seek changensaidtain order as non-
violently as possible” is in “addressing the woalsl it is, in contrast with
ideal theories based on hypothetical contract betvwaates.” In her con-
tribution she emphasizes the role of care, witli®rhanding the replace-
ment of justice by care but searching for the plateare, “building the
trust, and practices of responding to actual needs”

The last contribution in the book is a refreshimgcp by Luis Cabrera.
His paper starts with a description of disputeamfrérizona. “Thirsty
people should be given water,” says one party. ‘Géntry belongs to us.
The country doesn'’t belong to them,” says the otliéhnich of these two
opposite standpoints is right and which is wrong?hke “global citizen-
ship,” or “a cosmopolitan moral outlook,” possiblgthout creating a
proper institutional frame of a supra-state capaltblproviding the global
citizenship and the cosmopolitan right? In hiscdetiCabrera gives a com-
prehensive survey of modern literature regardieg¢hissues.

The material contained in this book is diverse anovocative. We
hope that it will contribute to the debate aboutrld/agyovernance in a
timely and relevant way. Many issues raised intbek will not find a
complete and satisfying solution for some time, aathe others may not
find solution ever, but what is important is thentiouing debate that may
encourage and inspire further research on this itapbtopic.

Notes

1. In John Updike’s nové@loward the End of Timie role of such self-proclaimed
(?) taxmen was, after some initial tussles, takeRdrEx.
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FOR AND AGAINST



(RE)IMAGINING THE GLOBAL GOVERNANCE

RICHARD FALK

I. Preliminary Complexities

There are three sets of concerns that bear updscasgion of global
governance, and related discourses on the adegfiaeyrld order to meet
the challenges of the early 2&entury. As used here global governance is
concerned with the establishment of order in theeabe of world gov-
ernment or strong enough international institutibmsmplement global
norms in relation to political actors strongly oppd. These governance
concerns raise a series of difficulties that if lefiattended will have seri-
ous negative policy consequences for the peoplateofvorld. Closely
related into global governance is the idea of worlder, which is primar-
ily focused on the structure of relations and ipleey among those political
actors that are the makers of world history atgimgn time.

—regulatory authority in the domain of transnatibeaonomic activ-
ity: The era of neoliberal ideological hegemony follogvthe Soviet col-
lapse favoured a minimization of regulatory auttyoim the world econ-
omy, relying on market forces and crisis managentergnsure optimal
development and economic growth based on the efitialeployment of
capital. This approach more or less dominated thlecyp scene in the
1990s, although coming under increasing scrutirg twuthe mobilization
of social forces dissatisfied with the neolibersitidbution of benefits and
the hegemonic shaping of global economic policye Backlash achieved
notoriety initially in the so-called “battle of Sta” in 1999 that exhibited
a growing challenge being mounted by both popdtistes (“globaliza-
tion-from-below”) and by many governments of theuthono longer will-
ing to defer to Euro-American control over domadfgrade and invest-
ment (exclusionary regimes established in accorith Wie priorities of
“globalization-from-above”). The worldwide deep ession that started in
late 2008 was caused mainly by irresponsibly rigkg abusive practices
in the banking, financial, and real estate sectbl®e painful impact of
these market failures has pointed to the urgend riee greater govern-
mental supervision and for socially sensitive folmhgconomic regulation
at national, regional, and global levels. The usattory character of
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American leadership on matters of trade, financel fiscal policy also
underlay the push for global economic reform, idahg international
financial institutions. This push for regulatorytiaerity is strong, but so is
corporate and banking resistance to interferendgts aither market self-
management or national sovereignty. At presentegovental actors are
seeking to shape a more benevolent world econondier dy way of di-
plomacy, especially to address issues of allegerercy imbalances, as
with China, and excess indebtedness, as with Gréetarnational eco-
nomic institutions, especially the International Métary Fund, are an
important part of the governance pattern, but teas previously, having
somewhat discredited by their handling of the Adi@mancial Crisis that
occurred a decade earlier, but these institutiamoffer governments a
somewhat flexible instrument for international cemgiion and crisis man-
agement. As of now, the concern about inadequatdaton of the world
economy persists on two levels: the continuing limgness to address
claims of an unfair distribution of benefits, indlag insufficient attention
to the plight of the poor throughout the world, dhd absence of effective
oversight over devious and imprudent banking anmbaating practices
associated with financing and indebtedness;

—climate change and nuclear weaponiwy: both settings, there is a
rhetorical commitment by governmental leaders awk@dging the con-
cern, and expressions of a willingness to take @piate adaptive steps.
For both climate change and nuclear weaponry thetioaship to the
problem and solution seems concentrated in a vew dgovernmental
representatives of sovereign states. For nucleaperes, the nine states
that possess the weaponry, led by the United Stafgsear to lack the
political will to achieve their elimination, or ewéo embrace a declaratory
policy that renounces any right of first Us&hose that possess nuclear
weapons have devoted most of their political endmypreventing the
further spread of the weaponry to additional cdestrespecially those
countries believed to be challenging Western sgcurterests. The over-
all preoccupation with the nonproliferation regimmsleadingly implies
that the principal danger arises from the countti@s donot possess them
rather from those that do. This diversion of concggrves to remove pres-
sure from the nuclear weapons steps to engageriousedisarmament
negotiations instead of engaging in a series ofessdseries of arms con-
trol negotiations whose modest outcomes are desigmerovide the effi-
cient and safe management of existing nuclear weaasenals.

When it comes to climate change, the issues raiskde mainly to
policy priorities and inter-governmental disagreatseas to the appropri-
ate allocations of adaptive obligations. To whatakshould the level of
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pre-1990 contributions to the overall build-up dcrlon emissions be
taken into account in assessing relative respditib? The insistence of
China that these earlier patterns of industrialettggment must be fac-
tored into any overall scheme for global policy pled with the refusal of
the United States to accept such an approach wasa@ reason why the
Copenhagen Conference was generally viewed asuaefalt is also evi-
dent that a state-centred approach to climate &arly neglect the hu-
man security impacts that would be emphasized pgaple-centred ap-
proach that accorded emergency priority to the |gsoand persons most
disadvantaged by and vulnerable to global warmisg.fundamental as
these disagreements about apportioning respomgifoli reducing carbon
emissions is a parallel obstacle arising from tatednined reluctance on
the part of most governments and societies to ilargepresenteconomic
costs for the sake dfiture benefits. Short cycles of political accountability
greatly hamper the capacity and willingness of gownents to meet
longer term challenges until they produce crisiaditions, and then it
may be too late.

Against this background, both in relation to nuclegaponry and cli-
mate change, sceptics believe that only in resptmaecatastrophe will it
become political feasible to meet these challemjegobal scope. It also
appears to be the case that waiting for a catdsromy well be a matter
of waiting too long to deal with either nuclear yweas or global warming.
In the first instance, the damage done by a nuelearmmay be so great to
preclude recovery, while in the second instance;tiime lag associated
with a carbon build-up would mean that the adveféects would inten-
sify even after a crisis resporfse.

—21% century security challengesince the September 11 attacks on
the United States there has arisen a preoccupattbrthe vulnerability of
even the most powerful states to severe harm efliby non-state actors
with scant resources but a dedicated will and aecafl warrior ready to
die for the cause, including even a readiness dafie® one’s own life in
pursuit of political goals. The ideas about segutlitat developed in the
modern era of inter-state warfare and rivalry do seem to fit the new
circumstances of extremist resentments and tatttétscannot be territori-
ally confined, making traditional military doctriraad capabilities of ques-
tionable relevance. Recourse to war by the UnitedeS in response to
September 11 illustrates the enormous costs anertant results of treat-
ing threats posed by transnational terrorism akef created a suitable
occasion for waging war. From a governance perggedt would have
made more sense to rely on enhanced global poligitglligence gather-
ing, and law enforcement. Such a law and intelligeapproach seems
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more sensitive to the specificities of the terrotlwreat and incurs far
lower economic and political costs. Yet such a gaftver approach re-
mains politically suspect in governmental settirags existing political
bureaucracies are accustomed to relying on thditanyi capabilities when
addressing a security threat. What does seem tasrdtat the old delimi-
tations associated with a world of sovereign states provide almost no
guidance, either because the preparation of ankaftad even the overt
acts involved in carrying it out may take place \ahgre on the planet,
with or without the support of the territorial sogign.

II. Global Governance: Shifting Patterns

It was the English School of international relatioimat most effec-
tively conceptualized the dual assertions of theremical structure of the
world political system as complemented by a normeatirder based on
international law, diplomatic prudence, and infobiitskages of comity’
These ideas were particularly appropriate in thénggof various West-
phalian discourses articulating the logic of theestsystem as a moderat-
ing modification of the Machiavellian worldview assated with various
forms of unalloyed realisth.Especially Martin Wight and Hedley Bull
were keen, as well, on distancing themselves froos¢ who advocated
more ambitious renderings of the normative dimemsiof international
relations associated with the Grotian traditioririternational law. Some
of these notable international relations specmlatd leading statesmen
stressed the promise of international institutiansl favoured the exten-
sion of the coverage of international law evenhe point of overriding
the sovereignty of states and the impunity of gomental leadersThis
view of international relations rested the prospéat good global govern-
ance on prospects for considerable hegemonic estifaint by leading
states in the enactment of benevolent managerfias$ toy leading states,
taking full advantage of the ordering potentiatitif a pluralist framework
composed of territorial states whose sovereigustaias deemed entitled
to a wide margin of respect.

With the rise of transnational economic action anchan rights, both
with respect to actors and arenas, and with thei+thahensional salience
of transnational networks sustained by a varietynfdrmation technolo-
gies, the Westphalian discourse seems outmodedt, ire very least, in
need of being enlarged to take into account sonst-\Mestphalian per-
spectives. This essay seeks to do this in the context ofvaiving critical
understanding of “globalization,” not with the gasl cancelling the pri-
macy of the state system, but in complicating tk@ieation of how poli-
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tics and authority operate on a global level. Thegtist tilt of the English
School must now be adapted to encompass the raetors in the global
marketplace (trade, investment, currency), in thmain of human rights,
and among civil society actors (transnational v@dmn associations, mili-
tant global citizens and their networks). Strictafalian understandings
of power and security were also deeply challengedhke September 11
attacks and the American response, producing amgaky non-territorial
war between two actors, neither of which is a statéhe generally ac-
cepted sense of a territorially delimited entity.dOurse, the United States
seems a traditional state if we cast our gaze optn a world map, but if
we construct its global presence in space, ocdaregn bases and take
account of the global scope of its security zohentit seems more useful
to abandon the notion of “state” and signal theceptual rupture by
adopting the label of “global staté.”

With suitable qualifications, an international sigi perspective still
remains illuminating, principally because it cadlsr attention to the con-
tinuing absence of either effective centralizedhatrity structures or a
globally constituted security system operatingogdfitly under the aegis
of the United Nations. Some readings of Americaandrstrategy attribute
to the global stature of the United States a candidf primacy that con-
fers an opportunity, if not a responsibility, fommtaining a global secu-
rity system administered from Washington, whictcsi2001 has focused
on what the Pentagon has called “the long war,” whdt others describe
simply as “the war on terror” or counter-terrorimo the extent that an
American global state achieves coherent controk averld politics, it
would diminish the historical relevance of a plisalaccount of world
politics. Such American pre-eminence would offez flrst instance of a
solidarist world order of global scope, although necessarily a benevo-
lent or effective version. It would likely be wigetegarded by opponents
and sceptics as a species of dystopia rather thig lviewed in positive
terms as an idealistic or even utopian alternativthe alleged chaos and
disposition toward violent geopolitics associatdthwpluralist experience.
The actual trends with respect to the interplagmfereign states suggest
the re-emergence of a more multipolar, but less t&¥ies geopolitical
pattern featuring the rise of China, but also theeence of India and
Brazil, and renewed prowess of Russia, as majdrajiplayers, as well as
dominant regional presences.

This essay will consider several solidarist tenéesand alternatives
evident in present world society within the framekvof a reconstituted
discourse on globalization. A final brief sectioillwevisit the question of
“whither international society?” but under the mreéd rhetorical banner
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of “the future of world society.” This latter lanage is preferred because
it frees the political and moral imagination frometbonds of a purely
statist or materialist framing of political realitizat linguistically presup-
poses that relations among “nations” or “statesfiams the only fruitful
focus for an explanation of cooperative and normegoed behaviour as
constraining energies. But at the same time, suthrainology does not
ignore the continuing role of states and the stgtem, which for many
dimensions of international life continues to beigiee, including setting
membership rules for access to almost all imporiatetrnational institu-
tions, arenas, and procedures (including treatyimgdkWhat is currently
needed given this growing complexity, but is not glearly enough dis-
cernible to articulate, is a global imaginary rasgive to 21 century be-
liefs, behavioural patterns, and aspirations (derl€s Taylor, 2004).

[1l. “Globalization” under Stress

In the 1990s it was evident that “globalizationgsgite objections
about the unsatisfactory nature of the term aseaiihg or vague, was
widely accepted as usefully descriptive and exgtaiyanamely, that the
world order sequel to the cold war needed to lerpmeted largely from an
economic perspective, and that the rise of globatket forces was dis-
placing the rivalry among sovereign states as the rpreoccupation of
world order. This perception was reinforced by dakseendancy of Western
style capitalism, ideologized as “neo-liberalisnm”geopolitically labelled
as “the Washington consensus,” a circumstanceamied by the collapse
of the Soviet Union and the discrediting of a shsfiaalternative. It
seemed more illuminating to think of the 1990skis teconomistic light
signified by reference to globalization than it Wwbie to have held in
abeyance any re-inscription of world politics by #wasive “the post-cold
war era.” There were other ways of signalling teatething new and
important was taking place in the global settingm® spoke convincingly
of the start-up of “the information age” highlighgj the re-structuring of
international life that was being brought aboutthy computer and Inter-
net. In my judgment such a label, while fare fradiculous, still seemed
less resonant with the more pervasive emphasisconogic growth via
neolig)eralism than did the an acceptance of thmitelogy of globaliza-
tion.

But then the September 11 attacks came along tplozate matters
further. These attacks strangely both revived awlutionized the mod-
ern discourse of world politics, at once highligigtianew the severity of
security concerns, war/peace issues, facing leastiatg, yet also giving
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rise to doctrines and practices that could notrimetstood by reference to
the prior centuries of interaction among territbsavereign states. The
concealed transnational terrorist network that ldiggd the capability to
inflict severe substantive and symbolic harm onhteartland of the domi-
nant global state could not be comprehended, mes$ targeted, by re-
sorting to a traditional war of territorial selffdace. There was no suit-
able statist adversary that could be blamed, agwl #ttacked and defeated
once and for all, although this fundamental andjuleting reality was
provisionally disguised, by the once plausible geation of Afghanistan
as responsible for the attacks due to its roleaviding a safe haven for al
Qaedd? But with the initial phase of the Afghanistan Wanogucing a
“victory” in the form of the replacement of the it&n regime and the
destruction of the al Qaeda infrastructure situatdtiin the country, it
became clear that such a campaign was only malygjiredhted to a “vic-
tory” in this new type of “war,” if by victory is mant the elimination of
the threat. For one thing, most of the al Qaedddeship and many among
the cadre apparently escaped, slipping acrossdtaeh and quickly relo-
cating in the remote tribal regions of PakistanisTdevelopment under-
scored the novelty of the situation, especiallg #bsence of any fixed
territorial base for the enemy or any way to seeuneeaningful victory on
a territorial battlefield. Unable or unwilling tmuofront the threat accord-
ing to its distinctive features, the US Governm&mped in response as if
the security threat emanated from the “axis of”’exduntries rather than
from a mega-terrorist network with a long agendagoévances, some
legitimate, some not. These moves in world poliicamatized the origi-
nality of the global setting as well the confusinterplay of an expansion-
ist grand strategy being executed by the neocoaseevoperatives in the
Bush White House with a supposed preoccupation &ftptember 11 with
al Qaeda and terrorism. Bewildering questions s€alirse and terminol-
ogy arose as the Westphalian style of responsdeaoat Qaeda threat
seemed increasingly misleading and unsuccessfulelisas conceptually
misdirected'? At the same time, the central contention of tlsisag is that
“globalization” retains its relevance as a desorgtabel for the current
phase of international relations, but that it netedbe interpreted far less
economistically, and more comprehensively, sineeevents of 2001. The
final section will consider approaches to globaveymance and world
society given this altered understanding of “glatzdlon.”
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IV. The Changing Geopolitical Context of Globalizaton
and Global Governance

To set the stage for this extended view of gloladilin as incorporat-
ing the new geopolitics of post-statist politicainflict, it is necessary to
review briefly the evolution of world politics aftéhe cold war.

The breakdown of the geopolitical discipline of digrity that had
managed conflict during the cold war era generatsdcurity vacuum that
could be and was filled in various ways. The lregmquest and attempted
annexation of Kuwait in 1991 was an initial expiesf this breakdown.
It would have seemed virtually certain that durihg cold war epoch,
without the approval of Moscow and Washington, Imould not have
embarked on a path of aggressive warfare agamstriall neighbour. The
American-led coalition that restored Kuwaiti sovgrsy was the mark of
a new era being shaped by essentially uncontesteeriéan global lead-
ership, seemingly a geopolitical debut for unipiyain the global security
sphere. The fact that the UNSC endorsed the defereffort, accorded
America full operational control of the Gulf Wamdsupported the sub-
sequent ceasefire burdens that Washington insistdsbing imposed upon
Irag was far more expressive of the actuality dpatarity than it was a
sign that Woodrow Wilson’s dream of an institutibred international
community upholding the peace collectively was [fina&oming true.
What emerged from the Gulf War more than anythilsg vas the extent
to which the UNSC seemed willing to allow itselflte used as a legiti-
mating mechanism for controversial US foreign poliaitiatives that
seemed to evade the limits on the use of intematiorce contained in
both international law and the United Nations Céart

Another course of action could have been folloveadi seemingly was
even encouraged by the first President Bush’s rivafoinvocation of “a
new world order” in 1990 as a means of generatirgip and governmen-
tal support at the UN for authorizing a collectsezurity response to Iraqi
aggression. Such reliance on the procedures ofS#wirity Council to
fashion and supervise a response could have repegsa genuine expres-
sion of the Wilsonian project to shift the locusanfthority and responsi-
bility in war/peace matters from the level of thats to that of the world
community. But there was no such disposition in\tfieite House of the
Bush | presidency. Instead, the United States mdwefill the security
vacuum by acting on its own to the extent thaegmed necessary, while
seeking Security Council approval so as to posadsgitimating rationale
that would mobilize support for the use of forcel aeflect criticism.
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The initiation of the Kosovo War under NATO auspiée 1999 made
this new American orientation toward law and powtear, and the fact
that it was undertaken during the Clinton presigesuggested the biparti-
sanship of this geopolitical unilateralism in tHeanath of the disappear-
ance of the Soviet Union as a state capable ofritegethe United States.
With the prospect of a Russian and Chinese vetthénoffing, the US
Government avoided the UNSC, while organizing “alitmn of the will-
ing” to attack the Serbian presence in and cordfdKosovo under the
formal and operational umbrella of NATO. This cezhta precedent for
use of non-defensive force without a mandate frben3ecurity Council.
This action represented a serious departure frendigcipline of interna-
tional law and the UN Charter, although there wextenuating circum-
stances that exerted interventionary pressures.attien taken was con-
troversial, although endorsed by public opinion godernmental policy
throughout Europe and in the United Stdfes.was justified as an excep-
tional claim necessitated by the perceived immireoican ethnic clean-
sing crisis in Kosovo and against the backgrounthefearlier UN failure
to protect the Bosnian peoples, as epitomized éyl895 Srebrenica mas-
sacre of an estimated 7,000-8,000 Bosnian maleke WwiNl peacekeepers
scandalously stood by as disempowered spectators.

The Iraq Crisis was a more revealing and conse@lel@parture from
the UN framework of restraint with respect to ttse of international force
in circumstances other than self-defence. Instefadiroumventing the
Security Council as in Kosovo, the US tried harcetdist the UN in its
war plans, and initially succeed in persuadingethiére membership of 15
countries to back SC Res. 1441, which implicitlgemmted the American
position that if Iraqi weapons of mass destructieere not found and
destroyed by Baghdad’s voluntary action or throtiglh United Nations
inspection process, then an American-led war with lJessings would
obtain political backing and international legiticya Tensions within the
Security Council surrounded mainly the timing ahé tlleged require-
ment that acting on 1441 required a further exphcithorization for re-
course to war. Evidently concerned that inspectiight obviate the case
for war, and that the Security Council additionandate might never be
obtained, the US went ahead on its own in March32@@ucing a rather
unimpressive coalition of more or less willing pemts to join in the mili-
tary effort, which produced a quick, although déep battlefield vic-
tory, followed by a bloody, expensive, and stittdmclusive occupatiotf.

In an important sense President George W. Bushimplementing a
vision of a new world order, but not the one thet father appeared to
favour in 1990-91 or that Wilson pushed so harddfer World War |I.
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Unlike The Gulf War of 1991 when the response, Whi@s endorsed by
the United Nations Security Council, was an instaoiccollective defence
against prior aggression and conquest or the Ko¥dapwhere the mili-
tary action appeared necessary and justified asahitanian intervention
in circumstances where there were reasonable gsotmcanticipate a
potential humanitarian catastrophe for the Kosqwes war against Iraq
rested on neither a legal nor moral grounding thed persuasive to most
governments in the world, was opposed by an incegksbal public opin-
ion, and even seemed politically imprudent, evervgrse, from the per-
spective of meeting the al Qaida challenge of tatisnal terrorism. The
Bush Doctrine of preemptive war as applied to Ilagking a persuasive
factual showing of imminent threat, seemed at the tto be a flagrant
repudiation of the core international law prohimiti of non-defensive
force. It also established a precedent that, ibfedéd by other states, could
produce a series of wars and undermine the auwghofithe UN Charter
and modern international lat¥.The United States approach seemed to be
filling the security vacuum that existed after dwd war with the unilat-
eralism and lawlessness of hegemonic prerogativésgaopolitical ambi-
tion. This seemed to widen even the already casledfiim of preemptive
defence by resorting to war in the absence of amimant threat, and
possibly in the absence of any threat whatsoeltiereby embracing uni-
lateralism and discretionary recourse to war inaaner that went beyond
the already dangerous expansiveness of so-callexéptive war.” For
the United States to attack Iraq, a weak state pxaéthin the Middle
East, a state that had been weakened further bgnigghy war with Iran
during the 1980s, by a devastating defeat in thé ®ar, and by more
than a decade of harsh sanctions, involved laugchiwar without inter-
national or regional backing in a context where¢h&as no credible past,
present, or future threat.

This display of audacity by the U.S. Governmenpeatedly, although
unconvincingly, rationalized by continuous referemdo the distinctive
challenges posed by global mega-terrorism madefesirin the Septem-
ber 11 attacks, was exhibited in efforts to redtutst world order in three
crucial respects: seriously eroding the sovereigtforeign countries by
potentially converting the entire world into a lefield for the conduct of
the American war against al Qaeda; greatly weakgtfia restraints asso-
ciated with the international law of war and accamying collective pro-
cedures of the organized world community while yiag on its campaign
of counter-terrorism; re-establishing the centyatif the role of war and
force in world politics, while dimming the lightkdt had been illuminat-
ing the rise of markets, the primacy @frporate globalization, and the
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displacement of statist geopolitics. In effect, fbeus on the terminology
of globalization and the operations of the worldremmy were being par-
tially eclipsed by a novel 21century pattern of geopolitics in which the
main adversaries were a concealed transnationaforietof political ex-
tremists and a global state engaging in multiplitany interventions and
operating without consistent regard for the sowgreiights of normal
territorial states?

For both of these political actors the frameworldigfiomacy and con-
flict that has evolved since the dramatic eventSeptember 11 has radi-
cal, rather than moderate, world order implicatioBat there are impor-
tant continuities, as well, that give persistintevance to the role of the
United Nations and international law. In view ofsthit seems far better to
deal with the current global situation by refereteés distinctive features
as modifying our understanding of world order, eatthan claiming that a
unique set of circumstances justify the depictibrm mew system and the
adoption of a new political vocabulary. On balarckelieve that despite
there being some merit in favouring an entirely nest of descriptive
labels for this early Zlcentury period as compared to the 1990s, it re-
mains advantageous to retain and revise the glatten discourse, espe-
cially in light of the increasing relevance of giblgyovernance as a preoc-
cupation with respect to the complexities of glopalicy. A different
conclusion on these conceptual issues might wefireérable if the dis-
cussion was focused exclusively on an appraisghef“political econ-
omy” or “global security” aspects of world ordethar than on the overall
quality of governance as it affects the wellbeifighe peoples throughout
the planet.

The Peace of Westphalia in 1648 that led over tomen agreed fram-
ing of political behaviour in a world of sovereigtates was now being
treated as more often anachronistic with respetitdaresolution of acute
transnational conflict’ Seen in this light, reliance on the discourse of
globalization seems useful to emphasize the extenthich crucial di-
mensions of contemporary world history are beindressed in such a
way as to underscore the much diminished roleleragency and bounda-
ries of sovereign states in many, but not all,irsgét For instance, in ex-
tending control over the oceans and space, asaseilhsulating borders
against unwanted and illegal migrants, the statthénearly years of the
21% century is more assertive than it had been irpti@ century. Above
all states provide the boundaries that still shifygepolitical geography of
the world, and dominate our imaginative projectiofisiow the world is
organized. We are not likely to abandon this dtat@p of the world in the
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foreseeable future despite its exaggerated relianceerritorial demarca-
tions of human and natural activities.

V. Seven Globalizations for the 2% Century

Against this background framing the future of glopavernance is in-
herently problematic. The contours and ideologa&ntation of global-
ization and governance will remain highly contested fluid for decades,
far more so than was the case during the placid4,98nd the future of
world order will hang precariously in the balandde old political lan-
guage of statism will continue to be relied uponriany formal settings,
including leading international conferences devdteglobal policy con-
cerns, but it will not illuminate the multi-layerezhd transnational com-
plexities of world order nearly as comprehensiasdya revamped reliance
on the language of globalization.

Six overlapping approaches to global governancebeaidentified as
the structural alternatives for the future of woddder. These will be
briefly depicted, and a few conclusions drawn: ooape globalization;
civic globalization; imperial globalization; apogptic globalization; re-
gional globalization; ecological globalization; amdrmative globaliza-
tion. The emerging structure of world order is anptex composite of
these interacting and overlapping elements, varyiiify conditions of
time and space, and therefore incapable of posdingified “construc-
tion” as a generalized account of the new realithe global lifeworld. In
other words, many partial constructions of worldesrcompete for plau-
sibility and adherence, but none has so far gathedsort of consensus
that would qualify it as the defining reality. Thentours and meanings of
globalization are embedded in a dialogic procasshér complicated by
sharply divergent perceptual perspectives, unevatenal circumstances
and historical memories, and by a bewildering améyshifting policy
challenges. Commentators upon the global settingt e content with
partial, imprecise, tentative formulations of thésolving world order
articulated by reference to multiple globalizatioasd always put forward
with the realization that changing conditions amdhnticipated develop-
ments may require frequent re-formulations (se&7TabD07).

Corporate and monetary globalizatio the 1990s, with the resolu-
tion of the East/West conflict, the centre of gloatiention shifted to the
ideas, arenas, and practices associated with thetidning of financial
markets, currency arrangements, and world trade iamdstment, as
guided by a privileging of capital formation andigéncy, and a celebra-
tion of capitalist ascendancy. The role of governtmevas increasingly
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seen as subordinate to this cultic commitment ¢oetficiency of capital,
and expected to play facilitative roles that trdstiee mechanisms of self-
regulation. Political elites and elected leadersadbieve and sustain “le-
gitimacy” struggled to win the support and promingrarticipation in
government of private sector elites. Ideologicglsiinents were made to
upgrade markets, privatize a wide range of undiengskpreviously situ-
ated within the public sector, and to minimize thée of government in
promoting social goals associated with health, egmpent, and security.
Keynesianism was out, neoliberalism was in. Neworimal non-
governmental arenas of policy formation emergedeftect this shift in
emphasis away from electoral politics or welfaratestexpectations. The
nanny state was out, the neoliberal state wasithis atmosphere great
weight was given to the pronouncements and outlafokuch organiza-
tions as the World Economic Forum, an annual gatbesf invited global
business leaders, reinforced by the participatibmop political figures.
Political leaders seemed eager to receive invitatto speak at Davos, and
whenever given the opportunity tended to expres# tbnthusiasm for
promoting the goals of a neoliberal world economgreif it meant subor-
dinating such national priorities as jobs and ddimasvestment. Gov-
ernments and international financial institutiofsIF, World Bank) ac-
cepted and promoted this economistic agenda withusiasm, creating
inter-governmental frameworks dedicated to the goélthe transnational
private sector, such as the yearly economic surf@ritup of Seven, then
Eight, and later, Twenty) that first brought togatlthe political heads of
state of the principal advanced industrial coustifethe North, and then
later incorporated rising states in the South.

In the 1990s there seemed to be a rather neaadepknt of the terri-
torial and security features of the state systenthieycapital-driven con-
cerns of the world economy conceived along thesdiberal lines. It
appeared that a new non-territorial diplomacy assed with trade, in-
vestment, and monetary flows was taking precederee older concerns
with strategic alliances, as well as dividing s@ign states between
friends and enemies, giving priority to the sequaihd well being of each
specific territorial community of citizens. As lomg corporate and mone-
tary globalization was sustained by impressive ghostatistics, even if
accompanied by evidence of persistent massive poweidening dispari-
ties among states and regions with respect to iecand wealth, and a
disturbing neglect of economic stagnancy in suba&ah Africa, there was
little mainstream dissent from the pro-globalizati@onsensus. This
economistic consensus was also believed to havt@icpblside benefits.
There was a widespread belief that global econgmiwth would encour-
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age shifts away from authoritarian forms of govecesand toward the
more decentralized patterns of governance assdaidtk various types of
constitutional democracy and the protection of m$aehuman rights®
Such attitudes reflected, in part, the belief thet victory of the West in
the Cold War, which was ideologically explainedgmjinting to the supe-
rior economic performance of the liberal econonueéthe West that was
itself sustained by constitutional democracy thikavwaed private sector
creativity to flourish.

It was only in the wake of the Asian Financial @rithat began in
1998, and its reverberations in such disparate tdesnas Argentina, Ja-
pan, and Russia that serious criticism began tdym® a controversy as to
whether the future of corporate and monetary gledtibn should be
entrusted to the untender mercies of neoliberalange. In such an altered
atmosphere, the reformist voices of such insiderssaorge Soros and
Joseph Stiglitz began to be heard more widely,itepdredibility to the
previously ignored leftist critics. And then indat999, the Seattle demon-
strations directed at an IMF ministerial meetingnsiled to the world the
birth of a wide and multi-faceted anti-globalizationovement deeply
opposed to the basic policies associated neo-liser@&ven when it suc-
ceeded in producing global economic growth. Thetiea to Seattle fi-
nally generated a serious debate, not yet resolabdut the effects of
globalization-from-above, assessing its benefith laurdens, and focusing
especially on whether the poor of the world wermdeictimized or im-
pressively helped

In the Bush presidency, despite its obsessions glithal security and
the war against mega-terrorism, the US Governmeugtmatically and
unconditionally reinforced its commitment to coratar globalization as
the solefoundation of legitimate governance at the levethaf sovereign
state?® These policies were promoted without much fankseause of the
neoconservative espousal of an expansive granegyréabelled here “the
global domination project.” Corporate and monetglgbalization at pre-
sent time is the subject to a variety of challengesulting from a sharp
global recession and by a robust worldwide gragsramvement that is
more than a negative response to globalization-fabave, providing
some vision of more equitable and sustainable farhggobalization.

In the early 21 century confidence in capitalism has further e,
especially in the aftermath of a global recessiat started in 2008, and is
not yet clearly over, and generates worries thabese unravelling of the
world economy might well occur in the years ahegte seemingly supe-
rior capacity of centralized political order, sugh China and Malaysia, to
withstand economic turbulence and declines in wisdde and investment
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also has weakened the ideological hold of capitalen the political

imagination, especially in its neoliberal 1990afoiT he high risk banking
and financial practices that led to the economillapse and a jobless
recovery have not disappeared, which has had udiging effects on
claims that market-driven economic policies ardé¢oviewed as socially
beneficial. At the same time, the business and ingrikadership, abetted
by rising economic nationalism that emphasizes aditipe advantages in
the global marketplace has made it almost impasgiblestablish appro-
priate forms of national and international regulatio restore confidence
in corporate and monetary globalizatfdn.

Civic Globalization As suggested, the effects of corporate and mone-
tary globalization have generated a counter-movéroanthe level of
ideas and practices, a movement that seeks a muorealge and sustain-
able world economy, although not necessarily oppdse‘globalization”
as such despite some elements supportive of lostigability. That is, if
globalization is understood as the compressioniroé tand space as a
result of technological innovation and social/ecoimintegration, and if
its policy emphasis becomes people-oriented ratthen capital-driven,
then it is more accurate to consider civic glotalan as favouring “an-
other globalization” rather than being identified an anti-globalization
populism. Over the years, civic globalization héarified its dominant
tendencies, despite diverse constituencies fronthNaord South, including
activist groups with distinct and sometimes claghgmiorities, including
human rights, economic well being, and environmgmtatection, as well
as a range of commitments to participatory and tamtige democracy.
Not surprisingly civic globalization has yet to &y a coherent image of
what is meant by a people-oriented apprdéch.

As already suggested, especially through the angathlerings of the
World Social Forum in Porto Allegre, Brazil and eldere, has been
exhibiting both its vibrant and its divergent tendies creating the impres-
sion of anarchic energy but not yet a politicaljpct. There is a certain
negative unity among militants adherents of civiobglization—a sys-
temic repudiation of the main tenets of corporate monetary globaliza-
tion, and the further belief that capitalism canbpetreformed, but must be
transformed into a type of political economy thasmot previously ex-
isted. In the search for coherence and a positiegrpm, there is an in-
creasing disposition to view civic globalizationessentially a movement
dedicated to the achievementgibbal democracy, which emphasizes the
call for a more participatory, transparent, ancoaotable process of shap-
ing and implementing global economic policy, esplgiwithin regional
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and global economic institutions, in relation tgukated marketplaces,
and within the UN System generally.

As might be expected, those concerned with the énpé& corporate
and monetary globalization are also deeply distirbg and generally
opposed to the American response to the Septenibattdcks, and view
resistance to imperial globalization, and its acpanying militarism, as
ranking with, or even regarded as more seriousuageint, than opposition
to the predatory effects of corporate and monegtoipalization. The mo-
bilization of millions to oppose the Irag War inrlga2003 was mainly a
phenomenon in the countries of the North, but fitasted many of the
same individuals who had earlier been part of goats campaigns asso-
ciated with opposition to corporate globalizatidinere is an uncertainty,
at present, as to whether anti-war and anti-impagévism will merge
successfully with the struggle for a transformedldv@conomy and for
substantive democracy, and whether the experiehggobal recession,
will move this struggle forward, or shift attentido incremental reform
and temporary recovery.

Imperial Globalization Even at the high point of corporate and mone-
tary globalization in the mid-1990s, there wereasgiaty of critical assess-
ments that pierced the economistic veil to depict ement the American
project of global dominatioff It was notable that during the 1990s the
United States failed to use its global pre-eminermestructively. It failed
to promote nuclear and general disarmament oreatera more robust UN
peacekeeping capability or to address the majoesmived conflicts
throughout the world. Instead, the United StateseBament put its ener-
gies into the identification of new enemies whogistence would justify
high defence spending, the strengthening its waddwetwork of mili-
tary bases and regional naval commands, the reteafiits nuclear arse-
nal, and the continuation of an expensive progranitfe militarization of
space. In retrospect, it seems difficult to dergy ¢harges that US policy,
whether or not with full comprehension by its leedand many of its
citizens, was seeking a structure for world ordhat rested on American
imperial authority* True, the apparent priority goal in the 1990s for
American global leadership was to keep the wortdfifatble for corporate
and financial globalization, deflecting criticisnmcathreatening potential
opponents.

The “election” of George W. Bush in 2000 as a reprgative of the
radical right in America, a result greatly abetbgdthe national emergency
atmosphere following the September 11 attacks gaveunanticipated
wide opening to the most ardent advocates of impglobalization situ-
ated within the American policymaking community.ctinverted the un-
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dertaking from one of indirection and closet adwycén conservative
think tanks to that of the most vital security imgtéve in the history of the
country with intense popular backing although disgd. There was, of
course, no official American acknowledgement thaswursuing imperi-
alist ideas and goals. The need for American mylidominance every-
where and the associated projection of militargéoto various corners of
the globe were justified as essential security stdjents to the post-
September 11 global setting. In the immediate ait¢h of the attacks a
globally aggressive conception of security provideed most powerfully
persuasive rationale for the global projection o Umilitary power since
the cold war era, and it did so in a setting wheeabsence of strategic
and ideological statist rivalry allowed the U.S.v@mment to promise a
future world order without wars and geopoliticalalry among states, and
thus assure foreign governments that would betald@joy the benefits of
a reinvigorated corporate and monetary globalingfioAs suggested
earlier, the counter terrorist consensus loomegklat first, giving rise to
widespread support at home and abroad for the @&ide to wage war
against Afghanistan, and to dislodge the Talibainne from control. The
move toward war with Iraq disclosed the limits lostglobal consensus as
well as thediplomaticlimits of American power to generate active peliti
cal support for its project of global dominance. wish Afghanistan, the
Iragi regime was widely deplored by other governta&s oppressive and
militarist, but unlike Afghanistan, Washington’sachs of pre-emption as
directed toward Irag seemed much more connected pigns for unre-
lated geopolitical expansion, especially in the diédEast, than qualifying
as a sincere response to September 11 justifiedlddmns of defensive
necessity with respect to the continuing threatsedoby the al Qaeda
network. Indeed, as critics of the Iraq War pointed during the pre-war
debate, the probable effect of the war would badighten the al-Qaeda
threat rather than diminish it. This critical viemas accompanied by the
surfacing of many suspicions about what were ribed motivation for
military intervention in Iraq, and explanationsatiéhg to ensuring future
control over Gulf oil reserves, Israelis securitpntainment of political
Islam, and regional hegemony were forthcoming.

The perception of imperial globalization is a matitinterpretation, as
are its probable effects on the governance of ipalitoehaviour in the
world. The advocates of the new imperialism emptgasis benevolent
potentialities, with reference to the spread ofstibutional democracy and
human rights, and the provision of peacekeepingluiéipes that could act
far more effectively than what could be achievedddiance on the United
Nations?® The critics make several main arguments. Somee@meerned
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with prospects for a geopolitical backlash in thenf of a new strategic
rivalry, possibly involving a Sino-European allin®©thers stress that this
commitment to global militarism will lead to therfher weakening of
American republicanism at home and abroad. Givesdldevelopments,
it seems prudent to worry about the emergence wwiesnew oppressive
political order that might be most accurately diémat as “global fas-
cism,” a political fix without historical precedefitOf course, the propo-
nents of imperial globalization resent the frictjproduced by civic global-
ization, and despite the claims of support for “deracy” prefer compli-
ant governmental elites and passive citizenriesshBtrewarded” and
lavishly praised governments that ignored and aasrthe clearly evi-
denced anti-war sentiments of their citizens, esgfigcBritain, but also
Italy and Spain, while “punishing” those countriéat refused to support
fully recourse to an aggressive and unlawful waaireg Iraq, including
France, Turkey, and Germany. To some degree tliemems have abated
since Barack Obama became president of the UnitaigsS although the
structure of American militarism persists, as dtesresolve to deal with
persistence of threats associated with the Septerhbeexperience by
military intervention. The Obama presidency hasakded American and
NATO military operations in Afghanistan and has ké&mnsions high in
relation to Iran.

Apocalyptic GlobalizationThere is no entirely satisfactory designation
for the sort of political stance associated witra@a Bin Laden’s vision
of global governance. It does appear reliant updreme forms of politi-
cal violence that challenge the West, especialbyUtss., by a “war” with-
out limits. Without normal military capabilitiesalstrongest consolidation
of state power in all of human history is being ldreged. The al Qaeda
capability to pose such a challenge was vividly destrated on Septem-
ber 11, attacking the United States symbolicallgd anbstantively more
severely than throughout the course of its entistohy with the possible
exception of the War of 1812. The Bin Laden visaso embodies very
far reaching goals that if achieved would restrietworld order as it is
now known: driving the United States out of theafsic world, replacing
the state system with an Islamimma and converting the residual infidel
world to Islam, thereby globalizing thenma.lt is here characterized as
“apocalyptic” because of its religious and absslugmbrace of violent
finality that radically restructures world order ¢ime basis of a specific
religious vision, as well as its seeming willingeés resolve the historical
tensions of the present world by engaging in a wfaextermination
against the “crusader” mentality of those desighat® enemies, including
Jews, Christians, and atheists, an avowedly geabeigenda. Since the
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United States as the target and opponent of al atsb expresses its
response in a political language of good and éwt,with the moral iden-
tities inverted, there seem to exist grounds fertdrm “apocalyptic glob-
alization.”® This designation also conforms to the concern ahaalear
weaponry, both as a safeguard for the establishdel @and as a potential
threat should such weapons of mass destructionnfalithe hands of al
Qaeda or others of similar disposition.

Perhaps, it confers on al Qaeda an exaggerated@poe by treating
its vision as sufficiently relevant to warrant stdict status as a new spe-
cies of globalization that approaches the futurthwis own formula for
global governance. At present, the scale of trecktt as well as the scope
of the response, seems to validate this prominegwen though it may
seem highly dubious that such an extremist netwak any enduring
prospect of toppling statism or challenging eitberporate and monetary
globalization or imperial globalization. As far assic globalization is
concerned, there exists a quiet antagonism, angven quieter basis for
limited collaboration. The antagonism arises beeahe main support for
civic globalization comes from primarily from thoskat regard them-
selves as secularists, or at least as opponemtstr@mist readings of any
particular world religion that gives rise to a aatale for unrestricted holy
war waged against civilian society. The collabanatipossibility, if it
exists at all, is implicit and a result of convarggoals rather than active
cooperation. This convergence is present becauserti#in shared goals,
including justice for the Palestinians and oppositio imperial and corpo-
rate and monetary globalization.

Regional GlobalizationAs with apocalyptic globalization, the termi-
nology presents an immediate problem. Does nopdistulate of a region-
alist world order contradict trends toward globatian of a planetary
scope? The language may seem to suggest suchi@antdng the intention
is coherent, to imply the possibility that globalvgrnance may in the
future be partially, or even best, conceived bgnefice to a world of re-
gions. The basic perspective, longer range thanothers, is to view
European regionalism as an ambitious exploratoryure, which if it is
maintains and seems vindicated in the eyes of tré&ywill lead to imita-
tive behaviour in other principal regions of therldo What would consti-
tute success for the EU is not entirely clear, igrichpossible to specify at
this time. It would undoubtedly include economiogress, social democ-
racy, conflict resolution in relation to ethnic atatritorial disputes, resis-
tance to, or at least the moderating of, impeapfcalyptic, and corporate
and monetary manifestations of globalization. Suebionalizing pros-
pects are highly speculative at this stage, bllitvadirth entertaining, given
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the dramatic transformations experienced by Eukhpéng the past fifty
years, and the difficulties associated with esshiitig beneficial world
order alternative$’

Regionalism is conceptually and ideologically apingaas a feasible
synthesis of functional pressures to form enlargelitical communities
and the rise of identity politics associated witVilizational and religious
orientations. Regionalism is geopolitically appeglias augmenting the
capabilities of the sovereign state without abamtprits centrality in
political life at the national level, especially &low non-American cen-
tres of action to compete economically and to bbildivarks of political
resistance to the threats posed by imperial andadygtic globalization.

It is also well to acknowledge grounds for sceptitiwith respect to
regional globalization. The United States, as weBsibly as China, Rus-
sia, Japan, Brazil, and India, seem likely eitteeoppose or to try their
best to dominate any strong regionalizing movesidatof Europe. The
disparities and rivalries among countries in tha-Mdestern regions are so
great as to make ambitious experiments in regismagieem rather utopian
for the foreseeable future. Also, regional framekgaare not entirely con-
gruent with the supposed recognition of civilizatband religious identi-
ties. Even in Europe there are large non-Westeom-Judeo-Christian
minorities, and in Asia and Africa, the civilizatial and religious identi-
ties cannot be homogeneously categorized withogiengng the realities
of their basic condition of heterogeneity.

Ecological globalization.The advent of growing concerns about the
adverse effects of climate change present a stadidtl order with a series
of difficult problems that can be effectively adsised through inter-
governmental cooperation on an unprecedented acalescope. The Co-
penhagen Climate Conference at the end of 2009 esthdweth the realiza-
tion that some portions of the world are exceedingbrried about the
harmful effects of global warming in the coming dée. This seems espe-
cially true for low lying island communities facirige prospects of rising
ocean levels due to the melting of polar ice andspaf sub-Saharan Af-
rica that are threatened with higher temperatunelscatastrophic drought
in conditions where the human struggle for survisallready exceedingly
difficult. There are related issues concerningdiseouragement of defor-
estation, the danger that marine life will be déatesl by acidification of
the oceans, reduced biodiversity, a rising incigeat extreme weather,
and a variety of harms associated with growingates of fresh water.

Normative globalizationBy normative globalization is meant the im-
pact of international law, the United Nations, hunmaghts, and religious
and secular forms of humanism upon transnationahvieur and policy
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agendas. It represents a recognition of the roleahfes and rights both in
public consciousness and in political behaviour. &nsidering these
influences within a framework of globalization, thas also a recognition
that national identity frameworks are being supseseto varying degrees
by universalistic and civilizational identities. V@ globalization is also
often the bearer of undertakings that reflect coimmants to théhuman
interest and tdhumansecurity rather than to more exclusive perspectives
centring on nation, religion, ethnicity. The risetmman rights and hu-
manitarian intervention are expressive of this &y, but also may oper-
ate in a contradictory manner as disguised carokimperial or apocalyp-
tic globalization, and even of corporate and manyeggobalization°

VI. A Concluding Observation

The basic argument made here is that it remairfsiiuseretain the de-
scriptive terminology of globalization in addreggithe challenge of
global governance, but that its provenance shoeldeblarged to take
account of globalizing tendencies other than thassociated with the
world economy and the anti-globalization moveméiat formed in reac-
tion. The discourse on globalization to remain ukakeds to extend its
coverage to the antagonism produced by the encobeteeen the United
States and al Qaeda, acknowledging its borderlemscter and the degree
to which both antagonists sponsor a visionary gmiuto the problem of
global governance, neither of which seems condistith the values as-
sociated with human rights and global democracywas, the European
experiment in organizing many aspects of politicammunity on a re-
gional basis suggests what many find to be ancéiten alternative to
reliance on statism, (which had been unquestionedeatime the United
Nations was established) as well as a potentiaicsoof resistance to both
imperial and apocalyptic menac&€cological stresses, especially associ-
ated with climate change and global warning, aksensto require such
high levels of cooperation among sovereign stdtasgerceive their inter-
ests very unevenly as to generate a variety ofidistg effects on the
collective life of the planet.

Such an appreciation of various globalizationsasintended as a fu-
neral rite for the state system that has shapettvavder since the mid-
seventeenth century or to deride the achievemdsriiorial sovereignty
in promoting tolerance, reason, plural space ftfrdstermination, and a
liberal conception of state/society relations. Tiate may yet stage a
comeback, including a normative comeback, providimgst of the peo-
ples of the world with their best hope for bluntihg sharp and often cruel
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edges of corporate, imperial, apocalyptic, ecolalgiand even regional
dimensions of globalization. This possibility is pbored in Falk

(1997:123-136). The recovery of a positive worldearrole for the state
may be further facilitated by collaborative endaagojoining moderate
states with the transnational social energies wit oglobalization, and

possibly environmental activism. Such a possibilitgs already been
manifested in impressive moves to support the Kyrgrmtocol on climate
change, the outlawry of anti-personnel landmines] aspecially by the
successful movement that led to the establishmérthe International

Criminal Court in 2002.

The whole project of global governance has beeipssd by the
events of recent years, especially by the advenmndéteralist American
government as of the 2000 presidential electiavigyviied in 2001 by the
unleashing of the borderless war and the delibéfsdshington effort to
sideline the United Nations and disregard inteomati law to the extent
that such sources of authority clash with the pediof imperial globaliza-
tion by withholding a legitimating seal of certiditon. Part of the rationale
for reimagining globalization is to encourage a enocelevant debate on
the needs and possibilities for global governatitat, is, suggesting that
the world situation is not altogether subject tes thivid clash of dark
forces, that constructive possibilities exist towadorward, and deserve
the engagement of citizens and their leaders throuigthe world. Of
course, it will be maintained by some commentatioas such an undertak-
ing is merely rescuing globalization from circunmstes that have ren-
dered the discussions of the 1990s irrelevantéggit concerns, including
how to re-stabilize the world economy and provideegulatory frame-
work protective of human security.

Returning to the observations made at the outsetpostulate of a de-
centralized political order composed of many dispdractors continues to
support a pluralist view of world society, but nme that is elegantly
simplified by limiting the class of political act®to sovereign states. Be-
yond this, the integrative characteristics of therld/ economy, environ-
mental protection, and global civil society, as Ives the American drive
for global empire, give unprecedented weight to ereolidarist construc-
tions of the global reality. Indeed, the most respee rendering of world
order prospects would seem to rest upon the emeegefna creative ten-
sion between the two poles of assessment, plueaiidtsolidarist as con-
ceptualized in an earlier global setting by the IBhgSchool. We do not
yet have a convincing political language with whichexpress this new
dynamic reality, and so during what might be a levajting period, the
best solution seems to describe the world situasisrone of “complex
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globalization,” a multi-dimensional viewpoint thigt sensitive to the cur-
rently anguished, messy, and controversial intgrpfathe main contend-
ing agents of history. Whether a new coherenceenilerge from complex
globalization is radically uncertain, although st plausible to highlight
two solidarist candidates for the shaping of therk of world society: the
first, associated with the American dominance mjthe second associ-
ated with the vision of a global democracy thabinfs the activities of
global civil society®> An imperial solution for world order would create
negative form of solidarism while a democratic $oly, as abetted by
environmental activism, would embody a positivenfotn either case the
pluralist hypothesis is likely to be refuted by thaldle of this century. As
mentioned in the discussion of a world of regidhst is, regional global-
ization, it is at least conceivable that a triumplegionalism will produce
a new pluralism rather than lead to political wdtion in some form, that
is, the realization of a partial variant of solidan as a sequel to the West-
phalian Era.

The future of world society, it has been arguedbeimg forged on this
anvil of complex globalization. It is most likelp produce a world order
that exhibits a high degree of structural hybriditpmbining aspects of
pluralist and solidarist organizational ideas. Wieetit will make benefi-
cial contributions to human security will depenboee all, on neutralizing
apocalyptic and imperial forms of globalization,vasll as democratizing
corporate and monetary, civic, regional, and evemative and ecologi-
cal globalization. It is an ongoing historical casirama that is likely to
swerve to and from before arriving as some outcohae is sufficient
stable to give rise to a new generalized accountasfd society.

Notes

1. President Barack Obama did deliver a speechrague that committed the
United States to a vision of a world without nucleeaponry, but there seems to
be little evidence of an intention to follow up esnch an initiative, except in
managerial arms control/non-proliferation modesnathe New START Treaty or
the 2010 Nuclear Posture Review. “Remarks of Pessi@arack Obama,” Hrad-
cany Square, Prague, April 6, 2009; for more gdnassessment, see Falk
(2010:131-149).

2. This issue is well depicted by Anthony Giddepesented as the “Gidden’s
Paradox” (Giddens, 2009).

3. The contours of the English School have beerfatt most definitively by
Martin Wight and Hedley Bull. See especially BUlB{7); Butterfield & Wight
(1966). For a sympathetic presentation of the BhgBchool see Dunne (1998)
and more recently Linklater and Suganami (2008).
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4. The effort was to show that both prudent powanagement respectful of inter-
national law and the benefits of inter-state coapen across a wide spectrum of
issues were characteristic of the workings of thgessystem. For a far more scep-
tical reading of the Westphalian image of worldesrdither historically or empiri-
cally see various essays in Orford (2006).

5. A viewpoint most influentially expressed by Birll his influential essay, “The
Grotian Conception of International Society” (1966:73n2).

6. My attempt to treat these concerns is to bedanralk (2004).

7. See a graphic depiction of this global reacBdhnson (2004), but the designa-
tion of “empire” needs elaboration as the Amerieambodiment of the global state
makes no formal claim to override the sovereigrtgubordinated states, but its
disregard of the sovereignty of others is blatam aonstitutive of a new %1
century framing of world order.

8. An intelligent expression of this perspective ¢ found in Brooks & Wohl-
forth (2009:49-63); especially in the period affaptember 11, this primacy was
articulated as an ideological mission that amoutdeziglobal domination project.
9. For differing approaches to the changing getipali landscape see Kagan
(2008); Moravcsik (2010:91-98).

10. Most influentially by Manuel Castels in his nsgrial three volume work
bearing the overall titleThe Information Age: Economy, Society and Culture
(1996, 1997, 1998).

11. My own misguided early endorsement of the Afdsian War represented a
misplaced view that the threat that produced thtecks was both attributable in
part to a government in power and could be sigaifity reduced, if not elimi-
nated, by recourse to war and regime change. SkéZo®3).

12. Ignored here, but not to be dismissed, areimging calls for a redescription
and reappraisal of what actually took place on &aper 11, giving rise to a grow-
ing ethos of suspicion with respect to truth andegnance. See Griffin (2008); for
an inquiry into deeper roots see Scott (2007).

13. Perhaps most comprehensively and intelligettfignded in Glennon (2001);
for a more nuanced endorsement of the Kosovo iatgion that seeks to revise
international law to take wider account of humantia pressures to erode sover-
eign rights seeThe Kosovo Report: Conflict, International Responisessons
Learned(2000).

14. For analysis of these issues, including ansassent on the future viability of
the Charter constrains on the use of internatiforak see Falk (2008:69-82).

15. For mainstream assessment, and accompanyiigabfexts appearing as
appendixes, see Korb (2003); for early criticisra S@alk (2002). For useful con-
sideration of deeper and complex issues see D2gies).

16. For one interpretation of this new framework gibbal conflict see Falk
(2003).

17. For extended discussion Falk (2002:311-352).

18. For a widely read extravagantly positive ac¢mfrthe benefits of globaliza-
tion see Friedman (1999).

19. The Economistin its treatment of the anti-globalization movem#érat was
initiated at Seattle in late 1999 demonstratiorsiresy the World Trade Organiza-
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tion argued that the poor were much more helpecthérket-oriented constitution-
alism than by more social democratic or welfaremed approaches to economic
development.

20. For text of the most authoritative statemerst the opening sentences of the
covering letter signed by George W. Bush as prasid&'hite House, “The Na-
tional Security Strategy of the United States of ekite,” Washington, D. C.,
2002.

21. An insightful critical response to the failures economic globalization and
possible transformative responses is found in(@00D8).

22. The dominant tendencies within civic globali@atfavour democracy as the
basis for political life, but are sceptical aboubgedural forms of democracy that
is centred upon periodic and free elections. Imsteehat is proposed by those
associated with various forms of globalization-frbelow is substantive democ-
racy in which the governing process is dedicateehaitable economic, social, and
political development, with a bias toward ensurihg wellbeing of the impover-
ished.

23. For two very different approaches to the emargeof imperial globalization
see Hardt and Negri (2000) and Bacevich (2002).

24. The ending of the Bacevich (2002:244n22) asghit challenge: “The ques-
tion that urgently demands attention—the questi@t Americans can no longer
afford to dodge—is not whether the United States hecome an empire. The
question is what sort of empire they intend théirde.” Whether this question
retains its same saliency in 2010 in the afterno&tthe world economic recession
and the frustrations faced by American militaryeiventions in Irag and Afghani-
stan is questionable. In any event, both the Araerigublic and its leaders have
difficulty discussing this imperial identity or gext because the guiding national
political myth remains anti-imperial, a legacy loé tcountry’s revolutionary origins.
25. Bush writes as follows in very first sentenéénig cover letter attached to the
2002 National Security Strategy document cited oteN20: “The great struggles
of the twentieth century between liberty and téasianism ended with a decisive
victory for the forces of freedom—and a single aimtble model of national
success: freedom, democracy, and free enterprise.”

26. For influential statements of this pro-impenatlook see Kagan (1998:24-35);
Ignatieff (2003:22-27;50-53).

27. For two rather different lines of argument gldhese lines see “Will the Em-
pire be Fascist?” in Falk (2004: 241-252n5); W¢#0608).

28. My use of the word “apocalyptic” here is basedconversations with Robert
Jay Lifton.

29. See useful conceptualization and advocacy bypa2009); also Falk
(2004:45-65n5).

30. For several explorations see Orford and Kennebgpters in Orford
(2006:131-196n3).

31. Although this Westphalian consensus that existethe birth of the United
Nations was distinctly West centric, and had naltie reconciling this conceptual
statism with an acceptance of European colonialir®ipas valid political ar-
rangements.
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32. Important to distinguish the spread of democksithin states from the democ-
ratization of the world order system. The lattecludles the procedures of such
entities as the IMF and World Bank, and the openatiof the UN principal organs,
General Assembly and Security Council. For incigiverview of the interdepend-
ent nature and significance of national and glalemhocracy see Archibugi (2008).
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GOVERNING THEGLOBE:
WHAT |s THEBESTWE CAN DO?”

MICHAEL WALZER

Imagine the possible political arrangements ofrirdéonal society as
if they were laid out along a continuum markedasf€ording to the degree
of centralization. Obviously, there are alternatimarkings; the recogni-
tion and enforcement of human rights could alsonteasured along a
continuum, as could democratization, welfare priovispluralism, and so
on. But focusing on centralization is the quickesty to reach the key
political and moral questions, above all the clz@sfuestion: what is the
best or the best possible regime? What constitatigoals should we set
ourselves in an age of globalization?

My plan is to present seven possible regimes ostiations or politi-
cal arrangements. | will do this discursively, with providing a list in
advance, but | do want to list the criteria agaimkich the seven arrange-
ments have to be evaluated: these are their cgptacipromote peace,
distributive justice, cultural pluralism, and indlual freedom. Within the
scope of this essay, | will have to deal summarilth some of the ar-
rangements and some of the criteria. Because ttexiarturn out to be
inconsistent with—or at least in tension with—omether, my argument
will be complicated, but it could be, and no doshbuld be, much more
so.

It's best to begin with the two ends of the contimy so that its dimen-
sions are immediately visible. On one side, led'y the left side (though |
will raise some doubts about that designation latér there is a unified
global state, something like Immanuel Kant's “workepublic,” with a
single set of citizens, identical with the set diih human beings, all of
them possessed of the same rights and obligatidns.is the form that
maximum centralization would take: each individuwalery person in the
world, would be connected directly to the centreglabal empire, in
which one nation ruled over all the others, woukbaperate from a sin-
gle centre, but insofar as its rulers differentlatetween the dominant
nation and all the others, and perhaps among therotoo, this would
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represent a qualification on its centralized chi@rad he centralization of
the global state, by contrast, is unqualified. &wlhg Thomas Hobbes'’s
argument inLeviathan | want to say that such a state could be a monar-
chy, oligarchy, or democracy; its unity is not atfed by its political char-
acter. By contrast, unity is certainly affected doyy racial, religious, or
ethnic divisions, whether these are hierarchicalature, as in the imperial
case, establishing significant inequalities amolng groups, or merely
functional or regional. Any political realizatiorf difference moves us
rightward on the continuum as | am imagining it.

At the far right is the regime or the absence-gfirre that political
theorists call “international anarchy.” This phrakescribes what is in fact
a highly organized world, but one that is radicalgcentreed. The organi-
zations are individual sovereign states, and tier®m effective law bind-
ing on all of them. There is no global authority gmocedure for policy
determination and no encompassing legal jurisdiciiw either sovereigns
or citizens. More than this (since | mean to déscen extreme condition),
there are no smaller groups of states that havepsed a common law and
submitted to its enforcement by international agesicdhere are no stable
organizations of states working to generate compulities with regard,
say, to environmental questions, arms control, dabstandards, the
movement of capital, or any other issue of genecaicern. Sovereign
states negotiate with each other on the basisedf thational interests,”
reach agreements, and sign treaties, but thedseate not enforceable by
any third party. State leaders watch each otherowsty and respond to
each other’s policies, but in every other sense ctintres of political deci-
sion making are independent; every state acts aldrie is not an account
of our own situation; | am not describing the waalklit is in 2000. But we
are obviously closer to the right than to the sédte of the continuum.

The strategy of this essay will be to move in friiva two sides. | will
be moving toward the centre, but from oppositedfiogs, so as to make
clear that | am not describing a developmentalroggessive history. The
different regimes or arrangements are ideal typeshistorical examples.
And | don't assume in advance that the best redi@seat the centre only
that it doesn't lie at the extremes. Even that eggion needs to be justi-
fied; so | had better turn immediately to the twirestions: What's wrong
with radical centralization? What's wrong with actay? The second of
these is the easier, because it is closer to our experience. Anarchy
leads regularly to war—and war to conquest, cortgieesmpire, empire
to oppression, oppression to rebellion and seaessaiod secession leads
back to anarchy and war again. The viciousneskeo€ircle is continually
reinforced by inequalities of wealth and power aqtme involved states
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and by the shifting character of these inequalifi@sich depend on trade
patterns, technological development, military alies, and so on). All this
makes for insecurity and fear not only among tHersuof states but also
among their ordinary inhabitants, and insecurity &ar are, as Hobbes
argued, the chief cause of war.

But would an international society, however anarchill of whose
constituent states were republics, be drawn into gshme circle? Kant
argued that republican citizens would be far le#léng to accept the risks
of war than kings were to impose those risks orir thgbjects—and so
would be less threatening to their neighboterpetual PeaceFirst De-
finitive Article). We certainly see evidence of thawillingness in con-
temporary democracies, though it has not alway# lasestrong as it is
today. At the same time, it is qualified today bg tilling use of the most
advanced military technologies—which don’t, indeedt their users at
risk though they impose very high costs on thaigdts. So it may be the
case, as the Kosovo war suggests, that modern decws won't live up
to Kant's pacific expectations: they will fight, lgmot on the ground.

A rather different argument has been made by santeemporary po-
litical scientists: at least in modern times, deratic republics don't fight
with one anotherBut if this is so, it is in part because they éavad
common enemies and have established multilateraisfamf cooperation
and coordination, alliances for mutual securitygttmitigate the anarchy
of their relations. They have moved, so to speakhé left along the con-
tinuum.

But | don’t want to dismiss international anarchighout saying some-
thing about its advantages. Despite the hazardsezfuality and war,
sovereign statehood is a way of protecting distimistorical cultures,
sometimes national, sometimes ethnic/religiousharacter. The passion
with which stateless nations pursue statehood k@ditiven character of
national liberation movements reflect the sombedities of the twentieth
century, from which it is necessary to draw moral @olitical conclusions
for the twenty-first. Sovereign power is a meansealf-protection, and it
is very dangerous to be deprived of this meansit&morally maximal
form of decentralization would be a global societyvhich every national
or ethnic/religious group that needed protectiotuaty possessed sover-
eign power. But for reasons we all know, which haveo with the neces-
sary territorial extension of sovereignty, the noik populations on the
ground, and the uneven distribution of natural veses above and below
the ground, dividing up the world in this way woule (has been) a
bloody business. And once the wars start, the idivésthat result are
unlikely to be either just or stable.
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The problems at the other end of the continuunoéeedifferent kind.
Conventional warfare would be impossible in a rallijc centralized
global state, for its agents would have disappeaaad none of the mo-
tives for going to war would any longer operatdingt and religious dif-
ferences and divergent national interests, indeedry kind of sectional
interest, would lose their political relevance. &isity would be radically
privatized. In principle, at least, the global statould be constituted
solely and entirely by autonomous individuals, fregthin the limits of
the criminal law, to choose their own life plans.

In practice, however, this constituting principgeradically unlikely to
prevail, and ideal types should not be fictiongley, they have to fit an
imaginable reality. It isn't plausible that theipéns of a global state
would be, except for the free choices they makacty like one another,
all the collective and inherited differences thaike for rivalry and dis-
trust today having disappeared in the course of sfage’s formation.
Surely different understandings of how we ougHhtwe would persist; and
these would continue to be embodied in ways of historical cultures,
and religions, commanding strong loyalties and isgegublic expression.
So let me redescribe the global state. Groups ofyrdéferent sorts would
continue to shape the lives of their members inigant ways, but their
existence would be largely ignored by the centwtharities; particularis-
tic interests would be overridden; demands for ghblic expression of
cultural divergence would be rejected.

The reason for the rejection is easily explainéd: global state would
be much like states today, only on a vastly grestate. If it were to sus-
tain itself over time, it too would have to commahe loyalty of its citi-
zens and give expression to a political culturgimifly its own. It would
have to look legitimate to everyone in the worldves this necessity, |
don’t see how it could accommodate anything like tAnge of cultural
and religious difference that we see around usytoHaen a global state
committed to toleration would be limited in its pets of accommodation
by its prior commitment to what | will call “globiam,” that is, centralized
rule over the whole world. For some cultures andgtaothodox religions
can only survive if they are permitted degrees effasation that are in-
compatible with globalism. And so the survival bése groups would be
at risk; under the rules of the global state, tiveyld not be able to sustain
and pass on their way of life. This is the mearimgpuld give to Kant's
warning that a cosmopolitan constitution could léadterrifying despot-
ism” (Theory and PracticePart Ill)—the danger is less to individuals than
to groups. A more genuine regime of global tolemtivould have to make
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room for cultural and religious autonomy, but thatuld involve a move
rightward on the continuum.

Once again, however, | want to acknowledge the ratdges that lie on
the continuum’s far left side, though in this céisey are more hypotheti-
cal than actual, since we have less experiencespfraization than of
anarchy. But we can generalize from the historgaritralized states and
suggest that global distributive justice might hedtér served by a strong
government able to establish universal standardsbofur and welfare and
to shift resources from richer to poorer countri@$.course, the will to
undertake egalitarian reforms might well be abgettie world republic—
just as it is in most sovereign states today. Bueast the capacity would
exist; the European Community (EC) provides someeabbut not insig-
nificant examples of the redistribution that celitesd power makes possi-
ble. At the same time, however, the strength ofdimgle centre carries
with it the threat of tyranny.

Now let's move one step in from the left side of dontinuum, which
brings us to a global regime that has the form Baa Romanalt is cen-
tralized through the hegemony of a single greatgroover all the lesser
powers of international society. This hegemonyaunstworld peace, even
if there are intermittent rebellions, and it dobs twhile still permitting
some degree of cultural independence—perhaps amma like that of the
Ottoman millet system, under which different religious groups ever
granted partial legal autonomy. The autonomy issemure, because the
centre is always capable of cancelling it; nor wtilhecessarily take the
form most desired by a particular group. It isrégotiated between equals
but granted by the powerful to the weak. Nonetteglagangements of this
sort represent the most stable regime of tolerdtirmwn in world history.
The rulers of the empire recognize the value @itlehe prudential value)
of group autonomy, and this recognition has worked, effectively for
group survival. But the rulers obviously don't rgoe individual citizens
as participants in the government of the empirey thlon’t protect indi-
viduals against their own groups, and they domit at an equitable distri-
bution of resources among either groups or indaisluimperial hegem-
ony is a form of political inequality that commontyakes for further ine-
gualities in the economy and in social life gengral

| have to be careful in writing about imperial ruleecause | am a citi-
zen of the only state in the contemporary worldatég of aspiring to it.
That's not my own aspiration for my country, norldeally think that it's
possible, but | won't pretend to believe thaPax Americanahowever
undesirable, is the worst thing that could happeihé¢ world today (it may
be the worst thing that could happen to Americajl khave been an ad-
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vocate of a more activist American political/mitigarole in places like

Rwanda and Kosovo. But a role of that sort is &itl from imperial he-

gemony, which, though we might value it for the geé# brought (or just
for an end to the massacres), is clearly not orthepreferred regimes. It
would reduce some of the risks of a global state,not in a stable way,
because imperial power is often arbitrary and caqus. And even if a
particular empire did protect communal autonomyyatuld be of no use
to individuals trapped in oppressive communities.

Now let's move in from the right side of the contim: one step from
anarchy brings us to something like the currenaragement of interna-
tional society (hence this is the least idealizEdhy ideal types). We see
in the world today a series of global organizatioha political, economic,
and judicial sort—the United Nations, the World Rathe International
Monetary Fund (IMF), the World Trade Organizati®dTO), the World
Court, and so on—that serve to modify state sogatgi No state pos-
sesses the absolute sovereignty described by eextiern political theo-
rists, which makes for anarchy in its strongestsee®n the other hand,
the global organizations are weak; their decisi@timanisms are uncertain
and slow; their powers of enforcement are difficdalbring to bear and, at
best, only partially effective. Warfare betweenamnong states has been
reduced, but overall violence has not been redutlegre are many weak,
divided, and unstable states in the world today, the global regime has
not been successful in preventing civil wars, @iljtinterventions, savage
repression of political enemies, massacres, arhietleansing” aimed at
minority populations. Nor has global inequality beeduced, even though
the flow of capital across borders (labour mobitityw, | think) is easier
than it has ever been—and, according to theoristeeofree market, this
ought to have egalitarian effects. All in all, wanaot be happy with the
current state of the world; indeed, the combinatibifmany) weak states
with weak global organizations brings disadvantdgas both directions:
the protection of ethnic and religious differensénadequate and so is the
protection of individual rights and the promotidheguality.

So we need to move further toward centralizatiohe Thext step
doesn'’t bring us to, say, a United Nations withdtgn army and police
force or a World Bank with a single currency. Imnts of intellectual
strategy, we would do better to reach arrangemaintlat kind from the
other side. Consider instead the same “constitatioarrangements that
we currently have, reinforced by a much strongegrimational civil soci-
ety. Contemporary political theorists argue thatilcsociety has often
served to strengthen the democratic state. Ceytaaskociations that en-
gage, train, and empower ordinary men and womere slFmocracy more
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effectively than other regimes, but they probabitersgthen any state that
encourages rather than suppresses associatiosalWbuld they also

strengthen the semi-governmental international roegéions that now

exist? | am inclined to think that they alreadyttis in modest ways and
could do so much more extensively.

Imagine a wide range of civic associations—for rautaid, human
rights advocacy, the protection of minorities, sthievement of gender
equality, the defence of the environment, the ademrent of labour—
organized on a much larger scale than at presédnthése groups would
have centres distinct from the centres of particstates; they would oper-
ate across state borders and recruit activistssapgorters without refer-
ence to nationality. And all of them would be enggdn activities of the
sort that governments also ought to be engaged ivehere govern-
mental engagement is more effective when it is isg@ed (or even initi-
ated) by citizen-volunteers. Once the volunteersewaimerous enough,
they would bring pressure to bear on particulatestdo cooperate with
each other and with global agencies; and their aork would enhance
the effectiveness of the cooperation.

But these associations of volunteers co-existterirational civil soci-
ety with multinational corporations that commandni@s of well-paid
professional and managerial employees and thre@teoverwhelm all
other global actors. This is still a threat, notamhievement—the corpora-
tions haven't entirely escaped the control of treiam-state—but the
threat isn’t imaginary. And | can describe onlyiaraginary set of balanc-
ing forces in an expanded civil society: multinaab labour unions, for
example, and political parties operating acrossonat frontiers. Of
course, in a global state or a world empire, mattonal corporations
would be instantly domesticated, since there wdaddnho place for their
multiplication, no borders for them to cross. Bléttisn’'t an automatic
solution to the problems they create; in domesticiety, exactly as in
international society, they challenge the reguéatiand redistributive
power of the political authorities. They requirepeactical, political re-
sponse, and international civil society provides hest available space for
the development of this politics.

Best available, but not necessarily sufficienttfor task: it is a feature
of the associations of civil society that they after problems; they react
to crises; their ability to anticipate, plan, aneyent lags far behind that
of the state. Their activists are more likely tonisier heroically to the
victims of a plague than to enforce public healtbasures in advance.
They arrive in the battle zone only in time to asfiie wounded and shel-
ter the refugees. They struggle to organize aestgainst low wages and
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brutal working conditions, but are unable to shép® economy. They

protest environmental disasters that are alreaghstlious. Even when they
predict coming troubles, they have too little ingtonal power to act

effectively; they are not responsible for the statea whole, and their
warnings are often disregarded precisely becausg dine seen as irre-
sponsible. As for the underlying, long-term probeofi international soci-

ety—insecurity and inequality above all—civil asstions are at best
mitigating factors: their activists can do many ddbings, but they can’t

make peace in a country torn by civil war or retlstte resources on a
significant scale.

| want to take another step in from the left sidlehe continuum, but
will first summarize the steps so far. Because ti@st one, and the one
after that, will bring us to what seem to me thestrattractive possibili-
ties, | need to characterize, perhaps try to naheeless attractive ones
already canvassed. Note first that the right sfdb@® continuum is a realm
of pluralism and the left side a realm of unityarh not happy with that
description of right and left; there have alwaysrbeluralist tendencies on
the left, and those are the tendencies that | iigentth. Still, it is proba-
bly true that unity has been the dominant ambitiérieftist parties and
movements, so it doesn’t make much sense, on titasgon anyway, to
fiddle with the rightness and leftness of the amuntim.

Starting from the right, then, | have marked offeth arrangements,
moving in the direction of greater centralizatiant kloing this, paradoxi-
cally, by adding to the pluralism of agents. Fithgre is the anarchy of
states, where there are no effective agents excegjovernments that act
in the name of state sovereignty. Next, we addh&zs¢ governments a
plurality of international political and financiarganizations, with a kind
of authority that limits but doesn’t abolish sovgrgy. And after that, we
add a plurality of international associations th¢rate across borders and
serve to strengthen the constraints on state a@iomve have international
anarchy and then two degrees of global pluralism.

On the left, | have so far marked off only two agaments, moving in
the direction of greater division but maintainimg idea of a single centre.
The first is the global state, the least dividedhadiginable regimes, whose
members are individual men and women. The secotigtiglobal empire,
whose members are the subject nations. The hegewibthe imperial
nation divides it from the others, without abolrshithe others.

The next step in from the left brings with it thedeof subjection: the
new arrangement is a federation of nation-statddnited States of the
World. The strength of the centre, of the fedemlegnment, will depend
on the rights freely ceded to it by the memberestand on the direct or
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indirect character of its jurisdiction over indivial citizens. Defenders of
what Americans call “states’ rights” will argue farmediated jurisdiction,
with fewer rights ceded to the centre. Obvioudhg gjreater the mediating
role of the member states, the more this arrangemeres rightward on
the continuum; if the mediation disappears entjrelg are back at the left
end, in the global state. To find a place for thideral regime, we need to
imagine a surrender of sovereignty by the memlaestand then a consti-
tutionally guaranteed functional division of powsuch that the states are
left with significant responsibilities and the meato fulfil them—a ver-
sion, then, of the American system, projected idgonally. A greatly
strengthened United Nations, incorporating the \W&#nk and the World
Court, might approximate this model, so long dsai the power to coerce
member states that refused to abide by its resolsitand verdicts. If the
UN retained its current structure, with the Segu@ouncil as it is now
constituted, the global federation would be anaslipy or perhaps, be-
cause the General Assembly represents a kind obclacy, a mixed
regime. It isn't easy to imagine any other sortfederation, given the
current inequalities of wealth and power amongestafThe oligarchs
won't yield their positions, and any effective fealeregime would have to
accommodate them (though it might also drain teength over the long
run).

These inequalities are probably harder to deal wi#m any political
differences among the states. Even if all the statere republics, as Kant
hoped they would be, the federation would stilMdelly or partly oligar-
chic, so long as the existing distribution of res@s was unchanged. And
oligarchy here represents division; it drasticajialifies the powers of the
centre. By contrast, the political character of ttember states would tend
to become more and more similar; here the move dvbal toward unity
or, at least, uniformity. For all the states woublel incorporated into the
same constitutional structure, bound, for exampilethe same codes of
social and political rights and far less able tliagy are today to ignore
those rights. Citizens who think themselves opmesgould appeal to the
federal courts and presumably find quick redressenEif the member
states were not democracies to start with, theyldvbacome uniformly
democratic over time.

As a democrat | ought to find this outcome moreaative than | do;
the problem is that it's more likely to be reachmd pressure from the
centre than by democratic activism at (to shift mgtaphor) the grass-
roots. Some combination of the two might work faitell. But | want to
stress that my own preference for democracy doesdadnd to a belief
that this preference should be uniformly enforcadewery political com-
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munity. Democracy has to be reached through aigalliprocess that, in
its nature, can also produce different results. Weéler these results
threaten life and liberty, some kind of interventis necessary, but they
don't always do that, and when they don't the défeé political forma-
tions that emerge must be given room to develod @mange). But could
a global federation make its peace with politidaralism?

It is far more likely to make its peace with madtinequality. A fed-
eral regime would probably redistribute resourdmsg, only within limits
set by its oligarchs (once again, the European Camitsnprovides exam-
ples). The greater the power acquired by the cegingernment, the more
redistribution there is likely to be. But this kimd power would be dan-
gerous to all the member states, not only to thaltiest among them. It
isn't clear how to strike the balance; presumahbt twvould be one of the
central issues in the internal politics of the fadien (but there wouldn’t
be any other politics since, by definition, nothilies outside the federa-
tion).

Constitutional guarantees would serve to protedional and eth-
nic/religious groups. This seems to be Kant's aggiom: “In such a
league, every nation, even the smallest, can expebtave security and
rights...” (dea for a Universal History with a Cosmopolitantdnt Sev-
enth Thesis). In fact, however, only those grotnas &chieved sovereignty
before the federation was formed would have a plaee within it. So
there would have to be some procedure for recaggiand securing the
rights of new groups, as well as a code of rigbtsirfidividuals without
regard to their memberships. Conceivably, the federgime would turn
out to be a guardian of both eccentric groups adividuals—as in the
United States, for example, where embattled miiesriand idiosyncratic
citizens commonly appeal to the central governnvemén they are mis-
treated by local authorities. When such an appeasiit work, however,
Americans have options that would not be availdbl¢he citizens of a
global union: they can carry their appeal to the &Nhe World Court or
they can move to another country. There is stithsthing to be said for
division and pluralism.

Now let's take another step in from the right sédel try to imagine a
coherent form of division. | have in mind the faianilanarchy of states
mitigated and controlled by a threefold set of rstette agents: organiza-
tions like the UN, the associations of internatiociail society, and re-
gional unions like the EC. This is the third degoéglobal pluralism, and
in its fully developed (ideal) version, it offertset largest number of oppor-
tunities for political action on behalf of peacestjce, cultural difference,
and individual rights; and it poses, at the sameetithe smallest risk of
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global tyranny. Of course, opportunities for actame no more than that;
they bring no guarantees; and conflicts are surarise among men and
women pursuing these different values. | imagine lgst regime as pro-
viding a context for politics in its fullest senarad for the widest engage-
ment of ordinary citizens.

Consider again the troubling features of the first, possibly the first
six regimes: in some of them it is the decentreddvand the self-centred
states inhabiting it (whether the states are stmyngeak) that threaten our
values; in others it is the tyrannical potentiatié newly constituted cen-
tre that poses the danger. So the problem is tocowee the radical decen-
tralization of sovereign states without creatirgragle all-powerful central
regime. And the solution that | want to defend, tthied degree of global
pluralism, goes roughly like this: create a sealtérnative centres and an
increasingly dense web of social ties that croste dtoundaries. The solu-
tion is to build on the institutional structurestmow exist, or are slowly
coming into existence, and to strengthen all ofrtheven if they are com-
petitive with one another.

So the third degree of global pluralism requiredN with a military
force of its own capable of humanitarian intervens and a strong version
of peacekeeping—hbut still a force that can onlyubed with the approval
of the Security Council or a very large majoritytbé General Assembly.
Then it requires a World Bank and IMF strong enotgyregulate the flow
of capital and the forms of international investinand a WTO able to
enforce labour and environmental standards asasetfade agreements—
all these, however, must be independently governettightly coordi-
nated with the UN. It requires a World Court witwer to make arrests
on its own, but needing to seek UN support in teefof opposition from
any of the (semi-sovereign) states of internatiswiety. Add to these
organizations a very large number of civic assamiat operating interna-
tionally, including political parties that run caddtes in different coun-
tries’ elections and labour unions that realizarthengstanding goal of
international solidarity, as well as single-issuevements of a more fa-
miliar kind. The larger the membership of thesmaistions and the wider
their extension across state boundaries, the rhesewould knit together
the politics of the global society. But they wouldver constitute a single
centre; they would always represent multiple soum@iepolitical energy;
they would always be diversely focused.

Now add a new layer of governmental organizatione—+égional fed-
eration, of which the EC is only one possible models necessary to
imagine both tighter and looser structures, digted across the globe,
perhaps even with overlapping memberships: difftyeconstituted fed-
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eral unions in different parts of the world. Thiswld bring many of the
advantages of a global federation but with greagtjuced risks of tyranny
from the centre. For it is a crucial feature ofioeglism that there will be
many centres.

To appreciate the beauty of this pluralist arrangetmone must attach
a greater value to political possibility, and thdixdasm it breeds, than to
the certainty of political success. To my mind,taety is always a fan-
tasy, but | don’t want to deny that something & lvhen one gives up the
more unitary versions of globalism. What is losthie hope of creating a
more egalitarian world with a stroke of the pen—ayke legislative act
enforced from a single centre. And the hope of@adhg perpetual peace,
the end of conflict and violence, everywhere armgyer. And the hope of
a singular citizenship and a singular identity dirhuman individuals—so
that they would be autonomous men and women, atidngoelse.

I must hurry to deny what the argument so far maggest to many
readers: | don’'t mean to sacrifice all these hogasly for the sake of
“communitarianism”—that is, for the sake of cultuaad religious differ-
ence. That last is an important value, and it isloobt well served by the
third degree of pluralism (indeed, the differentells of government allow
new opportunities for self-expression and autondmyminority groups
hitherto subordinated within the nation-state). Bifference as a value
exists alongside peace, equality, and autonondgesn’t supersede them.
My argument is that all these are best pursuedigally in circumstances
where there are many avenues of pursuit, many sganpursuit. The
dream of a single agent—the enlightened despotcithiézing imperium
the communist vanguard, the global state—is a d®usVe need many
agents, many arenas of activity and decision. iPalitvalues have to be
defended in different places so that failure heae be a spur to action
there, and success there a model for imitation. here

But there will be failures as well as successed,mfore concluding, |
need to worry about three possible failures—soocasttess that all the
arrangements, including the one | prefer, have thengers and disadvan-
tages. The first is the possible failure of peaepkay, which is also, to-
day, a failure to protect ethnic or religious mities. Wars between and
among states will be rare in a densely webbedriatemal society. But
the very success of the politics of difference nsata internal conflicts
that sometimes reach to “ethnic cleansing” and eyamocidal civil war.
The claim of all the strongly centred regimes it tthis sort of thing will
be stopped, but the possible price of doing thigl af maintaining the
capacity to do it, is a tyranny without bordersnare “total” regime than
the theory of totalitarianism ever envisaged. Thager of all the decen-
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tred and multicentered regimes is that no one stdp the awfulness. The
third degree of pluralism maximizes the numbergdras who might stop
it or at least mitigate its effects: individual &= acting unilaterally (like
the Viethamese when they shut down the killingdfiebf Cambodia),
alliances and unions of states (like the North AttaTreaty Organization
in the Kosovo war), global organizations (like thN), and the volunteers
of international civil society (like Doctors WithoBorders). But there is
no assigned agent, no singular responsibility; y@targ waits for political
debate and decision—and may wait too long.

The second possible failure is in the promotioregfiality. Here too,
the third degree of pluralism provides many opputieis for egalitarian
reform, and there will surely be many experimentdifferent societies or
at different levels of government (like the Isrdébbutz or the Scandina-
vian welfare state or the EC's redistributive efaor the proposed “Tobin
tax” on international financial transactions). Bhe forces that oppose
equality will never have to face the massed povahe globally dispos-
sessed, for there won't be one global arena wheige gower can be
massed. Instead, many organizations will seek tdilime the dispos-
sessed and express their aspirations, sometimgei@ing, sometimes
competing with one another.

The third possible failure is in the defence ofiwdual liberty. Once
again, the pluralism of states, cultures, and i@tis—even if full sover-
eignty no longer exists anywhere—means that indidsl in different
settings will be differently entitled and protectafe can (and should)
defend some minimal understanding of human rightsseek its universal
enforcement, but enforcement in the third degreplufalism would nec-
essarily involve many agents, hence many argunmeamdsdecisions, and
the results are bound to be uneven.

Can a regime open to such failures possibly bertbst just regime? |
only want to argue that it is the political arrangmnt that most facilitates
the everyday pursuit of justice under conditionastedangerous to the
overall cause of justice. All the other regimeswaagse, including the one
on the far left of the continuum for which the hégh hopes have been held
out. For it is a mistake to imagine Reason in poiwea global state—as
great a mistake (and a mistake of the same kind) amagine the future
world order as a millennial kingdom where God ie #ing. The rulers
required by regimes of this kind don't exist or,least, don’'t manifest
themselves politically. By contrast, the move tadvapturalism suits peo-
ple like us, all-too-real and no more than intetemtly reasonable, for
whom politics is a “natural” activity.
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Finally, the move to the third degree of pluraliszally is amove We
are not there yet; we have “many miles to go befegesleep.” The kinds
of governmental agencies that are needed in arohgébalization ha-
ven't yet been developed; the level of participatio international civil
society is much too low; regional federations ik is their beginning
stages. Reforms in these institutional areas, hewewe rarely sought for
their own sake. Few people are sufficiently intezdsWe will strengthen
global pluralism only by using it, by seizing thppmrtunities it offers.
There won't be an advance at any institutional llexeept in the context
of a campaign or, better, a series of campaigngfeater security and
greater equality for groups and individuals actbgsglobe.

O This paper was originally given as the Multatuécture at the University of
Leuven in Belgium and then publishedDissent Fall 2000.



WORLD GOVERNANCE
BEYOND UTOPIA

STANLEY HOFFMANN

Ever since the rise of nation-states in the mogeriod, diplomats and
political theorists have struggled to devise in&ional institutions that
might more effectively secure peace and some measfujustice among
nations. The very complexity of the current inteéimaal scene makes a
fair and effective system of world governance muogeessary than ever—
but it also makes it unlikely. In these circumsts)cit may be useful to
sketch briefly a scheme for world governance thatn improvement over
present circumstances, without being hopelesslgiato That means that
any such scheme must be appropriate for interredtipalitics as it actu-
ally exists.

The most salient feature of international politiess long been its anar-
chic character. Ever since the rise of sovereigtionsatates, there has
been no sovereign power above them. The absenaesgper-Leviathan,
combined with the absence of a broad consensusalmessor on proce-
dures of conflict resolution, means that internalopolitics has long
been, in Rousseau’s terms, a “state of war,” regatential. There have
been truces, temporary remissions, and zones afepebut so long as
anarchy prevails, there can be no end to the pbgsiif war.

In the nineteenth century, the main European powersstituted a
“concert” to try to preserve the post-Napoleoni@age settlements. But
this was primarily a mechanism of consultation, #relconcert eventually
fell apart over the issue of intervention in dorieaffairs.

After World War |, statesmen and citizens begathink of going be-
yond the sovereign nation-state. The League ofoNatseemed like a big
step forward, because of its provisions againstremgive wars and its
procedures for peaceful change. But it was a Btrister-national organi-
zation: its coercive powers depended on the witlexs of the major states
to put them into effect. Even worse, the Leagu&@ng connections with
the territorial status quo established by the @48 treaties thwarted the
application of its provisions for peaceful change.
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When the United Nations was founded in 1945, it d@signed to pre-
vent a fiasco like the League of Nations, rathantto cope with the mess
left by World War Il. The Security Council of theNJhad much more
power than the Council of the League. But withim tyears, the Cold War
showed that this power was meaningless in praatibess the major states
were able to serve as a kind of directorate—whikthing the Cold War,
they were not.

After the end of the Cold War and the collapsehef USSR, hopes for
a new global regime flourished again. But theseeBopere dashed, even
though a fundamental cause of the Security Counpiiralysis had been
eliminated. In a unipolar world dominated by ongeseign nation-state—
since 1990, the United States—the UN could funcediectively only
when it followed the lead of the United States.

The UN in the past half century has faced a furthifficulty, caused
by the collapse of the traditional distinction beém international and civil
conflicts. During the Cold War, one of the chiemilcts between the
United States and the USSR concerned the naturecamgbosition of
domestic regimes. In the years since the Cold Wide&, a number of
states, especially in former colonized areas, lhstegrated, and their
fragmentation has incited outside interventionsthier blurring the dis-
tinction between wars waged between states ane thitkin a state.

At the same time, an emergent concern for humarisi@ secondary
issue when the UN Charter was established, hashelped to erode the
barrier between interstate and domestic affairsthasUN has in recent
years succeeded in extending its jurisdiction anidventing new methods
of peacekeeping. But it still does not have thalldh supranational power
necessary to enforce human rights consistently.ddes it have the power
to force recalcitrant parties to resolve intraactabbnflicts in the Middle
East, Kashmir, Cyprus, and Korea, and betweentbechinas.

As if matters in the traditional domain of worldlpios—whose pri-
mary actors are sovereign nation-states—had né¢rgabmplex enough,
a new domain of a very different sort has emergeglobal civil society,
in which force (except in the form of terrorism)daconquest play little
role, and in which the main actors are transnatifinancial organizations
and multinational corporations. These actors areemsingly free to ignore
the sovereignty of select nation-states—Ilargelyabse the dominant
nation-state, the United States, wills it so.

In addition, the new global civil society involvesillions of private
investors and speculators, thousands of non-gowamtah organizations
(NGOs), and a number of transnational alliancespetialized bureaucra-
cies (for example, the World Health Organizatiord amational health
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ministries). Innovations in information technolognd communications
are meanwhile driving a steady integration of cadlcieties around the
world.

Thus we live in a world where one crucial sectaxolving security
and survival, remains a zone of fragmentation, evlaihother sector, in-
volving prosperity and growth, is a zone of growiingegration. At the
same time, the globalization of civil society isadually depriving some
nation-states of many of the instruments that veeiee at their disposal—
especially monetary and industrial policies.

Undoubtedly, globalization is a new source of detifthe rich nations
do not agree on how—or indeed on whether—to hedppibor; the poor
apparently must choose between a more or lessdgildpendence and an
autarkic misery; the experts meanwhile disagreeitathe best formula for
assuring global well-being; the champions of frearkats often vehe-
mently disagree with the proponents of social pgséind human rights; the
interests of labour clash with the needs of entepurs, as environmental
interests clash with demands for modernization.

And then there is the phenomenon of the new trdimsra forms of
terrorism exemplified by the attacks of Septembgr The terrorists re-
sponsible for these attacks were able to expl@tdpen borders of the
new world economy, as well as the global reachesf rommunication
media like the Internet. They demonstrated thalewice on a vast scale is
no longer a monopoly of nation-states or aspirgaers of nation-states.
To make matters worse, the costs of waging theentinvar on terrorism
are liable to make aid for international developtneven more scarce—
thus aggravating the troubles of an already traliblerld economy.

In recent years, a number of steps have been fakerder to render
international affairs less chaotic. But each ofstheteps has been flawed
in ways that have frustrated the hopes of reformers

In the society of states, two sets of advances haem noticeable—
and controversial. There have been a number of hitanen interven-
tions aimed at preventing mass killings for ethnaiasons, and the creation
of new forms of international criminal justice hascompanied these ef-
forts. But defenders of national sovereignty hagsted both the interna-
tionalization of human rights and the assimilat@hinternal to interna-
tional conflict. On each of these two paths, defémtve been as conspicu-
ous as successes: think of Rwanda, and of Amerisslity to the Inter-
national Criminal Court.

Indeed, the means of peacekeeping and peacemakiing disposal of
the UN and of regional organizations (both for iintd and interstate con-
flicts) remain pitifully insufficient, in financiand military terms. And
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efforts to limit the spread of weapons of massrdeion have thus far
been sporadic and generally ineffective.

In the global civil society that has emerged irergadecades, govern-
ance is similarly patchy and ineffective. A variatf/transnational agen-
cies that are specialized and often contradictotpeir policies have been
allocated varying degrees of authority and poweidstihg global institu-
tions meant to regulate such matters as the emagah population
growth, and the condition of women are little mtiran talk shows. Gov-
ernance of the global economy has been weak becéhtise strong oppo-
sition of interest groups and some powerful stébeanything that could
encumber a free market; thus, it has been all topiogsible to regulate
foreign investments or short-term capital flows—ainelre is still no inter-
national bankruptcy code. Many states and the diienggerest groups
influential in them prefer to have their own nag@btnstitutions provide
economic and financial stability, rather than esiing these aspects of
domestic policy to multinational agencies. The BditStates has been
especially reluctant to accept multinational caaists on trade and on the
free circulation of currencies.

All of these limitations in the current system hareduced a growing
dissatisfaction with current forms of world govemnoa. Critics deplore the
restrictions imposed on the UN and regional orgaions by the most
powerful states—especially those on the UN Secw@ityincil endowed
with veto power. The provisions of the UN Chartened at giving mili-
tary capabilities to the Security Council have melween substantiated; a
code defining the conditions in which humanitariiatervention could and
should be undertaken has not been drafted. Thestél idisagreement, for
example, on what constitutes genocide. And themetlzge the special
problems created by the overwhelming power of thetdd States; it
claims vociferously the right to act without UN emsement when its
security is at stake, and has often resorted tlatenal sanctions without
seeking external support. More recently, the Uni&tdtes has pushed
aside UN arms control efforts.

At the same time, critics protest that current ferof economic gov-
ernance are both incomplete and unjust. Under curcécumstances,
states must conform to the ideology of free trage @bey the dictates of
the International Monetary Fund, even if this meandermining domestic
support and democratic legitimacy. Many internagloagencies are de-
nounced for being pawns of U.S. interests, for @xplg the weakness of
poorer countries and countries in crisis, for djareling environmental
and human rights standards, for acting in sectet,Multinational corpo-
rations are attacked for usurping powers of thestaey are increasingly
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global in their control of resources, products,kiag, and insurance; their
private connections with politicians make them @agingly influential (in

trade negotiations, for instance); and their abild shift their activities

toward low-wage countries fosters a race to thaobmt Thanks to the
absence of international oversight, corporatiore alile to exploit rela-
tively weak states with impunity.

Such is the unsatisfactory state of world govereanday. But what is
to be done?

If we are to improve on the present situation withipeing utopian, we
shall have to imagine a set of institutions appeiprfor the world of
international politics as it presently exits.

This means that | must reject a number of famitiezposals for re-
form. The first—chronologically—is Kant's formulath of a confedera-
tion of representative republics. On the one hatsdprovisions for the
abolition of war do not deal with such pressingteamporary issues as
terrorism or humanitarian interventions (Kant isndamentally, a nonin-
terventionist liberal). On the other hand, Kanef®es no significant regu-
lation of civil society on a global scale, apadrr protecting freedom of
trade and the right of individuals to hospitalityr@ad. This is too sketchy
for a world in which liberal regimes are relativdw, standing armies
prosper, armaments are ever more sophisticatedhandorld economy is
ever more inegalitarian.

Another scheme, which had many proponents just affte end of
World War I, is the creation of a world-state, aky advocated in the
form of a global federation not unlike the Unitetht8s of America. This
proposal for reform acknowledges a world of natitettes, but has little to
say about the global society in which both statebafree market of indi-
vidual actors and private groups and organizatmperate. Furthermore,
its demand that the states give up their formaksmgnty is still “a bridge
too far.” Kant's critique of such a world-state &inms valid: such a state
world have to be imposed by force, or else it wdaddoo weak to survive
the daily crises and challenges of world and irgkaffairs.

Nor do I find John Rawls’s scheme in The Law of les convincing.
He has little to say about governance, even thdigghealizes that in the
world as it is—the world of “non-ideal theory"—ttstates would have a
formidable task dealing with rogue and aggressistora and with the
“burdened societies” that need economic assistaReeadoxically, in
Rawls’s ideal theory, his concern with the needdaronsensus broader
than that of liberal regimes leads him to a restdaonception of human
rights, one that would have to be acceptable tat Wwhacalls “decent hier-
archical” regimes. The priority he gives to “thestiae of societies” over
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the “welfare of individuals” finally raises imporiaquestions about the
fate of the increasingly large number of individialmigrants, refugees,
and other stateless people—who do not fall underpifotection of any
specific society.

I will therefore leave (with some regret) the reabfutopia and de-
scribe briefly the kind of governance that woulchstitute a great im-
provement, from the viewpoint of a rather tradiibtiberal with social-
democratic leanings.

In the global society of sovereign nation-state& issues are central.
The first is the protection of human rights. Thare, in some parts of the
world, such as Europe, strong agencies that pretatt rights; it is rela-
tively easy for European citizens to lodge compfaimgainst state viola-
tions. But these institutions do not cover the gloand the relevant UN
agencies remain weak, politicized, and state-cdntre

That is why we need a world commission and a woaldrt on human
rights, on the European model, as well as the B§imonitors and inspec-
tors to operate at the service of such a commis3iba latter would have
the duty to report to, if necessary to ask foractirom, the secretary-
general and the political organs of the UN undea@ér VIl of the Char-
ter, if necessary. States, being the most frequietdators of human rights,
should not be left in charge of initiating the elcfement of covenants they
have either refrained from signing or, more usyadligned but disre-
garded. Although there has been a gradual shiftyafin@am invariably
preferring a claim of national sovereignty to aimlaf human rights, the
conflict between these two principles remains isgen

The second issue is that of the use of force. Thasebeen a similar
shift away from the nineteenth-century claim byteseof a right to wage
war--with limitations only on the means--toward adarn version of the
old doctrine of jus ad bellum, which bans aggressiad recognizes as
legal only wars of self-defence and of solidaritithathe victims of ag-
gression. But here, too, two contradictory prinegplneasily coexist, with
uncertain implications for the practice of war.

A more consistent application of emergent princpé world govern-
ance would require an enormous reinforcement ofptheers of the UN.
The secretary-general should be not merely allowetring dangerous
cases to the Security Council: he should be obligesttivate the Council
and the General Assembly when the legal limitationshe use of force
among states risk being violated, or when grav&atians of human rights
risk being committed internally. There needs tabegal code that clearly
defines when humanitarian interventions are jugslifiStates that want to
use force in (or by claiming) self-defence, indivadi or collective, should
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need the authorization of the Security Council,ibthe Council is para-
lyzed, of the General Assembly—and when the Gengsabmbly itself
cannot agree on the proper course of action, tetiforce as a last resort
should have to be fully reported to the UN'’s bodies

Above all, the Security Council should be provideith a standing
force, recruited from the member states but plasedler a UN military
command that would have a supranational charatkes.command could
be put in charge of preventive or reactive opematiicensed by the Secu-
rity Council, and a civilian board, composed of W@Hicials who would
monitor all UN military actions, could supervise fthese bodies could
also have a right to inspect countries suspecteacqfiiring weapons of
mass destruction, and to call for sanctions byS&eurity Council if such
weapons are indeed being acquired. The secretargleshould have the
duty to be the chief negotiator for the UN in graamnflicts that threaten
global or regional peace-either along with staferef at good offices, or
instead of such efforts if they are blocked byestadr if state efforts have
failed. A permanent supranational arms control tieting body would
put pressure on states in dangerous zones to rédeitearsenals and to
open their borders to inspections.

In the case of humanitarian interventions—futuregdslavia's or
Rwanda’s—the powers of the UN should go beyondregj peace, and
extend to the kind of nation-building or rebuilditigat would be indispen-
sable. Obviously, this would entail a vast increafsthe UN’s budget, and
a substantial increase in the number of internatioivil servants working
for the UN secretariat.

In order to curb terrorism, a UN agency should teated to insure the
cooperation and coordinate the responses of states. Such an agency
could also issue periodic reports to the relevaittipal and military
agencies of the UN. As in cases of inter- and istede wars, wars against
terrorism and wars against states that foment @ltestterrorism should be
authorized by the Security Council and proceed utige supervision of
the UN’s military command.

In imagining how to improve the governance of cisdciety on a
global scale, a traditional liberal with social-dsratic leanings will pro-
ceed with caution. Global dirigisme is neither plolesnor probably desir-
able. But a few important problems need to be adde Just as nine-
teenth- and twentieth-century capitalism graduedlyne to accept a modi-
cum of national and international regulation—totpobd workers and con-
sumers, to preserve price stability, to prevent etany disasters, etc.—
twenty-first-century global capitalism needs a tatpry framework that is
less fragmented than what exists today. | am thiopkif the flaws, demon-
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strated by the Asian crisis of a few years agahesupervision of coun-

tries and of banks by the IMF, and in the IMF'sginent indifference to

the domestic effects of the deflationary policiesriposes, the disastrous
effects of the volatility of private capital flowthe risks created by exces-
sively rigid exchange rates, the need to obligeifpr investors to take

into account human rights and labour conditionsglthestandards, and
environmental protection.

| have neither the competence nor the space tcsiggdéhe institu-
tional architecture, but the need for fresh pdiitimitiatives in four areas
seems to me essential.

First, there ought to be one embryonic economiceguwent that
oversees and tries to guide the evolution of thddveconomy. Here the
model could be the European Union, whose supramatioommission
functions as an economic executive, and whose GloohMinisters sets
the rules. (For the global economy, a new econaani¢ social council
comparable to the Security Council would be ne€dedrmonizing the
activities of the World Trade Organization with sieoof the International
Labour Organization, the World Bank, and the IMFuldobe within the
jurisdiction of this economic government, and acfional equivalent of
the EU’s commission could act as its executive ageivergences over
economic philosophies and goals would persist, thase bodies could
focus on setting common norms, in the form of cooegood practices,
and on reducing the bad effects of capitalist cditipp—the rash of
alliances and mergers, which creates a need footmlgantitrust mecha-
nism.

Second, the responsibility for giving aid to deyetmy nations ought to
be more centralized, the goals being an increasew#lopment assistance
and a reduction of the inequality between the &nl the poor countries’
influence in world governance: this would entailigg the UN the power
to tax its member states in order to promote mapdgtable patterns of
global development, and to inspect, report on,r@edmmend changes in
the policies of countries receiving such UN aid.

Third, a world environmental agency must be crealiediould be in
charge of negotiating global protocols and be mediwith the expertise
necessary to supervise their enforcement and tormeend sanctions
against noncompliance.

Fourth, UNESCO would have to be revamped; from (treduable)
concern for elite cultures and endangered locas,0dBIESCO’s activities
should partly switch to a global effort againstdtcism, parochialism,
and intolerance. This would require major fundsnftuence and activate
governments, churches, and school systems. Onde, @gaagency com-
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parable to the EU commission would serve as thig BIESCO’s execu-
tive.

A final point of principle must be stressed: Themwvement of global
governance requires not only more powers and resedor global institu-
tions, but also far greater democratization. The G8&heral Assembly,
which represents the governments of states, neehs tomplemented by
a UN Assembly of Peoples’ Representatives thathénbeginning, might
have only powers of general recommendation. Eveswsth a UN Popu-
lar Assembly would introduce unofficial voices intioe global debates.
The General Assembly might also be augmented bgdditional consul-
tative assembly, composed of representatives of @l of important
multinational corporations (an official and pubsapplement to, if not a
substitute for, the Davos Conference). As | havggested before (Hoff-
mann, 1998:185, chap. 12), mandating a routineevewf the resolutions
adopted by the Security Council, the General As$gnaind the new Eco-
nomic and Social Council could be entrusted towrald Court, in order
to increase the authority and legitimacy of thessolutions, just as su-
preme courts in many democratic states currenthamece the authority
and legitimacy of the laws passed by their electpdesentatives.

Short of being mobilized by a world catastrophe—udal®ar, biologi-
cal, or chemical war that kills millions, an ecoriomecession next to
which that of 1929 would appear insignificant, at@ogite colliding with
the earth, a series of global epidemics that nobmdyld know how to
stop, global warming turning into a boil (we nowdenstand that Holly-
wood science fiction can anticipate real eventse—tiany tribes of the
human race are unlikely to launch a world constihal convention that
would do away with the sturdy residues of the Weslign order, to abol-
ish existing states and the creaky internatiorstititions that serve them,
and to proclaim a world state. If they occur at iatitutional reforms are
likely to be gradual, and to grow out of resportsesrises.

Indeed, if one recalls how difficult it has beenclmmplete the trans-
formation of the European Union from a complex naadbm of inter-state
cooperation into what Jacques Delors likes to cajiptically, a federation
of nation-states, then one has to concede thatréimsnational regime |
have described is, at best, a very remote poggibilhe obstacles are too
many to examine in detail here, but the main onesdnto be faced
frankly.

First, the nation-state is not yet obsolete. Desflie erosion of their
legal and operational sovereignty by global marlaatsl the claims to
universal jurisdiction made on behalf of the newhgll institutions that
have been set up to reduce violence and protecahuights, nation-states
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remain the ultimate locus of authoritative decisinaking regarding most
facets of public and private life. The enduring powf nation-states
means, of course, that conflicts between statdsaildisappear—indeed,
such conflicts may grow even sharper as statesniieaoore fearful of

losing what power they still have. Although the rhen of ostensibly

sovereign states has multiplied in recent decamest of them lack any
real clout. The fact that power is so unevenlyriigted today makes an
agreement on the respective weight of differertestan the institutions of
global governance very dubious. Military and ecoimogiants will not be

outvoted or pushed around by hordes of pygmiesy &he also unlikely to
embrace abstract obligations that clash with cdaccalculations of na-
tional interest. (This is why the United States daplore nuclear prolif-
eration when it involves “rogue” states such ag leasd North Korea,
while tolerating it in an ally like Israel.)

A second obstacle involves the sheer variety diuices represented by
the growing number of nation-states. Despite theigleglobalization of
mass culture, and the existence of pressing eaabgroblems that can
only be solved through global cooperation, recarttades have also seen
ongoing movements of nationalist secession, the of new religio-
political movements, especially in Muslim statesdaa reassertion of
indigenous cultural practices in many countriesuatbthe world. In a
world driven by economic and technological forcefere the political
ideologies of the past two centuries have tendeektmust themselves—
through horrible excesses or humbling irrelevandeerd remains an
unbridgeable gulf between globalizers, whose hdigesvith capitalism,
and cultural particularists, many of whom distrttst inhuman scale of
global capitalism. All this has made Rousseau’sudicabout the absence
of any unity of humankind truer than ever before.

A third obstacle to reform is the cleavage betwi#eeral democratic
regimes that respect human rights and the rightpedple to self-
determination, and authoritarian or totalitariaginges that do not. The
“decent” authoritarians of Rawls are a fiction af hdeal theory. The
many tyrants of this world have no incentive torgr@ other countries, or
to a global criminal court, jurisdiction over thosé their subjects who
have committed crimes against humanity or genoc8tates whose re-
gimes erect political walls even if they open upitreconomies will not
welcome the democratization that | propose. A UNeksbly of Peoples’
Representatives half elected by popular vote atidapgointed by dicta-
tors would be a joke. Without the Kantian prereigetis-a world of liberal
democracies—the institutions of world governancdl wamain battle-
grounds.
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The final obstacle that needs to be confronteddieser to home: it is
the United States, the very superpower that ssel @s the upholder of
world order and the champion of liberal democrady. scheme of world
order needs not just new international institutjdng also the good will of
the world’s most powerful sovereign nation-stateithéut moral and
financial support from the United States and thepmajor powers, it is
impossible to imagine how a new regime of globalegnance could en-
force the principles and procedures | have sketched

In recent years, unfortunately, a sizable sectioth® American estab-
lishment has expressed scepticism about the valug.®. support for
existing global institutions—never mind creatingmenes. Under Presi-
dent George W. Bush, furthermore, a growing numtfemternational
protocols and treaties have been abandoned orisgpdd

The underlying message of this boastful unilatenaliis clear: the
United States is a self-sufficient guarantor ofbgloorder, and the inter-
preter of last resort of what global order requires

This is not exactly conducive to a consensual sehébther states do
not want America to rule the world by itself. Andtout a thorough re-
jection of this new doctrine, and a return to aigyobf American leader-
ship without dictation, the prospects for creatingew and more democ-
ratic form of world governance are very dim indé¢see Nye Jr., 2002).

O This text has been previously published under sttieein Daedalus 2003,
132(1).
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A SUBSIDIARY AND FEDERAL
WORLD REPUBLIC:
REMARKS ONDEMOCRACY
IN THE AGE OFGLOBALIZATION ~

OTFRIED HOFFE

Any political philosophy which is truly politicaldaresses contempo-
rary challenges. Today, this especially means cgrarierms with global-
ization. But the word itself has become so amorghbtough overuse that
it calls for a new formulation. To this end, | wduike to suggest three
observations from which this reformulation mighglve

(Observation #1) Plural Globalization

It is common to hear the word globalization in Hiegular, used as a
term that refers only teconomicchanges in the contemporary world. If
this picture were accurate, economic sciences areioly of primary
relevance to any account of globalization, andospdre the law of peo-
ples, the theory of international relations andiadogy. But for at least
two reasons, philosophy is also suited to assiahiassessment of global-
ization. First, philosophy concerns itself gengralith the very conditions
under which globalization is possible: the capébsi of language and
reason shared by all human beings. Second, phigsdgeing exlusively
concerned with these very capabilities, is itsefflebal success story of
sorts. After beginning in Asia Minor and then fleiing in classical Ath-
ens, philosophy spread itself across the Mediteaarand from there over
the whole globe. Consequently, the masterpiecgitdsophy—those of
Plato and Aristotle, Hobbes and Descartes, Kant ldegel—were read
worldwide long before financial and economic glabation were them-
selves the subjects of study. Indeed, long beforapaiters came into the
houses of educated people, Nietzsche, HeideggemMétigenstein were
already there.
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The conception of globalization as a one-dimengdipnacess, this re-
duction of globalization into narrow economic termsnages to recon-
cile—at least on this one point—two otherwise bijteopposing groups:
orthodox Marxists and orthodox Liberals. Both bedighat the primary
powers at work in the world are economic. In trditbwever, economic
changes have more than just economic causes. Teepased also on
political decisions—consider, for example, the dggmlitical roots of
Bretton Woods, GATT and the OECD—as well as ontietdgical inno-
vations, whether military or non-military. In addi, globalization is not
confined to a world-wide network consisting onlyroérkets and labour.
Rather, its domain is the whole of the free woitttluding even such
things as global tourism. Hence it includes a gresdlth of phenomena,
which are only partially or not at all economic.€eTtotality of globaliza-
tion, including its economic components, can beugeal according to its
three dimensions.

The first dimension consists of a multifaceted fetc of violence.”
This society operate@) in war, which threatens to assume global scale
through new weapong) in international crime (drug trafficking, slavery,
terrorism), andc) in the exploitation of the environment, which eémty
observes no national borders. This society of wicdehas left a trail of
bloodshed through history. This trail is pickedhypwhat might be called
a “critical world-memory” which follows the societf violence and keeps
its misdeeds in common memory. And if this worldmagy preserves,
unlike up to now, a non-selective memory of theditres, it will help us
to prevent future terrors from this society.

Thankfully this wide-spread society of violencecmmplemented by a
still wider-spread “society of cooperation,” theesed dimension of glob-
alization. Here economics and finance play an irgmrrole, along with
the institutions of communication, transportatiord ahe labour market.
As previously, though, economics is not the onlgcéoat work. Philoso-
phy itself, along with its sibling academic disai@s and the other impor-
tant areas of culture and education, take pariggrocess of globaliza-
tion. Further, liberal democracy itself is parttbis society of cooperation
and drives the tendency of the “cooperation” towglabalization, partly
through its promotion of “world-memory.” An indigah of this is that,
even though not all human rights abuses are puthisieldwide, they
lead at least to a worldwide protest. A common jubphere, indeed a
global one, is growing and endorsing a critical fldememory.” This
global public sphere is indeed becoming strongeauiiph the expansion of
international law and the growing number of glopattive governmental
and non-governmental organizations. In additiothese newcomers, such
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as the World Bank and Amnesty International, olebeamples should not
be forgotten, such as international sporting omgtions and the even
much older churches.

One should not confuse this society of cooperatidth love and
friendship. On the contrary, in all areas of theisty of cooperation com-
petition is still an essential component. But cofitjpm has two sides: one
which motivates the effort, risk, and creativitathosters the growth of a
collective human wealth, and another which involeests. These costs,
which are sometimes economically internal, e.g. mpleyment, and
sometimes external, e.g., damage to the environrbeing forth the third
dimension of globalization, the “society of shadebtiny,” the community
of neediness and suffering. This includes a brgadtsum, the movement
of refugees with its concomitant religious, pobtiand economic back-
ground, civil wars, which are often the later capgnces of colonization
and decolonization, but also often the eruptivenansto corruption and
mismanagement. Natural catastrophes, famine, povantd economic as
well as cultural and political underdevelopmenbadiglong to this dimen-
sion.

All three dimensions—my first of the three promiselservations
about globalization—call for a global reaction beit global implications.
And this puts into perspective the dominant panadid political philoso-
phy from Plato and Aristotle to Hobbes and Hegbké self-contained,
national state.

(Observation #2) Two Qualifications

It has been pointed out that globalization is ha éxclusive move-
ment of contemporary history. Indeed, as if to dyahe expression of
globalization, there are some pronounced oppositiorit. These include
the growing self-confidence of certain regions dhe formation of re-
gional authorities, as well as the fragmentatiormainy mega-cities into
separate ethnic and cultural groups and even thagthening of national
sentiment in young democracies. There is, in arsge G variety of lan-
guages, customs, morals, and religions. If indaedanity develops into a
global society of shared destiny, fate itself o more immediate at the
regional, local and individual level. For this reasthe notion of a world
village is highly simplistic, but, in the same timbe often conjured dan-
ger of a standardization of our lives is avoidable.

By way of a second qualification, we do well notfdoget that global-
ization has historical antecedents. Internationadld routes such as the
Silk Road were developed long before the modernlerdellenistic times
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there emerged something of a smaller-scale inemattrade area with
market pricing and even trading centres of intéomall scale, such as
Alexandria and the Mesopotamian city of Seleuciather, certain relig-
ions—such as Buddhism, Judaism, Christianity, ataiM—spread them-
selves; they are therefore called world religiortsese faiths also promote
international pilgrimages to their holy cities, buas those to Jerusalem,
Mecca and Santiago de Compostela. In addition ltgizas pilgrimages
there are also “epic” pilgrimages, such as theefalsind tales of the sort
depicted in Boccacio’®ecameronwhich are in fact comprised of mate-
rial from a variety of cultures and geographiesnfraround the globe.
Indeed, much that appears again later in the aglmbst all European
countries can be traced back over Persia and thémdia. And, in addi-
tion to these examples from cultural history, letnot forget that the natu-
ral sciences have “globalized” themselves through development of
philosophy: science, medicine, and technology.

Following this cultural phase of globalization, emntions from the era
of intellectual rediscovery and enlightenment—sashthe compass, tele-
scope, gunpowder, and printing press—Iled the way second phase of
globalization which took place in the early and didstages of moder-
nity. This is the age, of course, not only of digmy, but also of the colo-
nialism which corresponds to it disturbingly.

The third historical phase of globalization, theedn which we pres-
ently live, is similar in this respect. Both commiaf inventions (radio
technology, electronic media, etc.) and militaryentions (first the long
range bomber, then the InterContinental-Ballistis$le) play a roll.
Political decisions come into play with respecttbdd the opening of
financial and trade markets and to internationghaizations such as the
United Nations or the World Bank. These practiaad historical qualifi-
cations comprise the second of the three obsenstibout globalization
which were promised at the outset. In so doing,s&e once again that
globalization is a concept whichb®th overratedand oversimplified.

(Observation #3) Two Pinches of Scepticism

Before attempting to respond to the realities obglization, it will be
helpful to observe a couple of the common mischaremations of global-
ization. | want to add two pinches of scepticisncémtemporary discus-
sions. The first follows from the insight that cemtporary globalization is
not really very contemporary after all. In considgrthe challenges and
potential of the modern era, we must recognize anthe illusions that
modernity seems glad to indulge in: namely, thagrgweneration sur-
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passes the preceding one. For example, the premament in history may
seem impressive for the internationalization o&fine and currency mar-
kets, but any historian is sensitive to the mannexhich it seems to re-
peat historical precedents. At the time of the ntanyegold standard (circa
1887-1914), the trade among the developed countvees on a similar
level to the one we know today. In this respect, axe returning only
today to the status quo of that era which was linpted by World War 1,
the financial crises of the 1930s, and World Wawhether information is
transmitted over deep see cable or electronicalhyot trivial in itself, but
the overall impact on global trade is not greatfyngicant. And with re-
spect to peace politics, its impact is hardly disitee. Take, for example,
the peace treaty which in 1648 ended the Thirtyr¥'éA/ar, a great terror
in Germany. Because the post took one month tadetter to Madrid,
one had to wait a total of about a quarter of a yeanews instructions
from Spain. Peace only came after four years obtigiipns. But neither
air planes nor electronic message transfer have abke to speed up the
peace process on the front lines of Asia or infoheer Yugoslavia.

The second pinch of scepticism is a result of #eognition that the
economic globalization that occurs of today ocanty on a moderate and
limited scale. In terms of real numbers, globati¢rdiappens almost exclu-
sively between the U.S., Japan, and the Europeam@Cmity. And these
three hardly allot an excessively high share tooetsp Exchange is proba-
bly greater in other areas: once again the globtdiz of science and
culture is at least equal to that in the econormplese.

Two Visions how should the human race best respgonthe chal-
lenges posed by globalization? In general, thezevao fundamental mod-
els of social organization. Both have a visionaoyver one might also
speak of a utopia. On the one hand, civil rightd pablic powers remove
despotism and privately held power, the rule of kvd justice take the
place of naked power. And public powers achieve foal through de-
mocratic organization. We therefore might speak ahiversal vision of a
well-ordered legal and political society and anadtyuuniversal vision of
democracy. Liberal democracy, in particular, gigpace to the free play
of human capacities, and expects from this—indeewch the hard compe-
tition this entails—a great return of goods andvises, including those
from science, medicine, and technology, as welthase from music,
literature, and art. This second vision of a muttiensional prosperity
complements the vision of peace, justice and deaegcrThe final aim is
to realize an ancient dream of humanity not untie political situation
described by the Hebrew prophet Isaiah: “They dbedit their swords into
plowshares / and their spears into pruning hoolssigh 2:4 RSV). Lib-
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eral democrats have long dreamed of putting thesiphl strength often
used for war to the service of economic and cultemds. And when peace
predominates, it is thought, in addition a prodgethat is not merely
material should be realized. Here is the fundanteniastion: can what
holds true within a community also be valid on abgll scale? Can there
first be an ordered system of peace and law, shathats it is—by means
of economic, scientific, and cultural competitionreddly integrated
society in which, above all, the individuals wilbd@irish? And in fact: no
envisioned society is an end in itself: What coustghe individual in
relation to all other individuals, rather than joste or a select few. Legal
and political philosophy accepts and endorses ¢eersl vision, but op-
poses its being made absolute by the suppressitimeqgiolitical through
the market. No longer, one often hears, are dewsinade by democrati-
cally responsible officeholders, but rather by ingtional corporations
and entrepreneurs. In many corners, an econongdisfat rules, which
says that “the economy decides both means and”ehls. goal of the
economic power brokers is to marginalize politicestéad of actively
forming anything, politics is required passively donform In truth, of
course, there are no anonymous forces at work.aBkation is promoted
by publicly-named and publicly-recognized peoplegamizations, and
movements—ijust as the previously referred to agezesnon the liberali-
zation of world markets. And as the domestic maikébrced to conform
to more general to certain rules, to an interndlrgg an analogous setting
of the global market is not excluded a priori.dtpolitics itself—hardly
national, indeed truly international—which eithebpgigates to the powers
of the market, or forces them into a fair settingptigh a code of competi-
tion as well as through social factors and ecolgitginimum criteria. The
world community should and must leave many thingsvbrk on their
own; the creativity of individuals and groups, freempetition, and the
chance distribution of natural talents and poténBat in many instances
the power and responsibility that shapes social @oitiical events is re-
quired. Therefore we have to ask the questioravf&nd justice instead of
private power are to rule, if law and justice arde organized democrati-
cally within a state, should not the same hold auell levels, botlin and
betweerstates? Is there not, then, a need for a global Eystem respon-
sible for the promotion of law and justice, groudde a democratic or-
ganization? Does the best political response t@teeof globalization lie
in the extension of democracy on the level of timgle state to a world
democracy—one might also choose to call it a “wadgublic?” Given
the three dimensions of globalization outlined ahoany such world re-
public should be judged according to three positioarresponding to the
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three dimensions: (1) if it appropriately challeagbe “society of vio-
lence,” (2) if it successfully fosters the globalotiety of cooperation,”
and (3) if it makes allowances for the needinesksaiifering that must be
addressed by the “society of shared destiny.”

Five Objections

I hope that these observations and responses tthef globalization
appear compelling. Given that they entail a radimabk with contempo-
rary political reality, | would like to anticipatend address certain objec-
tions. | will treat five of these which seem espdlgisignificant. The very
first objection was presented by no less a man Keat. A world repub-
lic—Kant suggested—is a monster which cannot beegwad well due to
its bulkiness and intangibility. Is this a reasdeatriticism? For citizens
of Lichtenstein with its 28,500 inhabitants, Switaed with its 6.5 million
is gigantic and the USA with 265 million is trulynaonster, to say nothing
of the 850 million in India and the 1.1 billion @hina. When a commu-
nity the size of the USA—almost 10,000 times ttze sif Lichtenstein and
about 40 times that of Switzerland—may be govenvetl, the first criti-
cism has a certain claim. But in itself it hardij@unts to a devastating
argument against the idea of a world republic. énddthe criticism can be
seen as constructive given what it recommends. Whed republic is
permissible, even morally required, under the comdithat it is able to
prevent its own unmanageability as well as themt@kovercompensation
of this unmanageability: too much bureaucracy @nex police state. Here
we should be content with a constructive point. érld republic must not
follow the pattern of the United Nations and blindiise mega countries
like India or China together with tiny countriekdi Lichtenstein. One
should first bring together political unities onetltontinental or sub-
continental level. And these new unities could—rs trespect, the model
of the EU is of great value—establish the pract€alealing with most
problems in their own back yard, leaving only a féamgs for the global
government. Let us establish a principle of largerimediary regional
unities.

The Principle of Subsidiarity

According to a second objection, a world republitspat risk the great
accomplishments of civilization: human and civighis. According to this
criticism, only the single state has been succéssfguaranteeing rights
throughout history. This line of reasoning is cotri@sofar as (a) it makes
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a normative claim as to the responsibility to préenand protect human
and civil rights, and (b) it points at the empitichservation that individ-
ual states have succeeded in protecting rightsreTiseindeed no doubt
that, in the West, human and civil rights are poted by the state first and
foremost. (In Europe, of course, the Human Rightenv@ntion also has
considerable influence.) At any rate, citizens vghiesently rely for this
protection only on international organizationsefguite badly.

Nevertheless, to argue that (a) and (b) provedhbt the nation-state
can protect rights overlooks two things. First, Yéas governments were
the first to put these precious rights into dandeance persecuted the
Huguenots, the USA—founded to a great extent asponse to the reli-
gious intolerance of England—allowed slavery fapithe middle of the
19" century. So individual states have violated asl aslfostered their
share of rights. Second, a good place for a waeftlblic is just where
human and civil rights already enjoy a history oimg form of protection.
Where human and civil rights already have someohcstlly established
defence—partly through the state and partly acogrdo the regional
conventions of human rights (set by example in geye-the world re-
public might hold back from intervention. But whérere are enormous
violations of human rights, the world republic skibanly hold back when
a humanitarian intervention would cause even greddenage. In princi-
ple, though, just to stand by and do nothing isjostifiable.

Like the first objection to a world republic, thecend hardly amounts
to a refutation of the proposed responses to gldtain. Once again,
rather, it comes to support our argument throughstactive criticism.
Here we agree with the part of the criticism thaggests that sovereign
nations should remain accountable for the protaatiobasic rights in the
first place. Only the nation-state has the rank éifst-order government,
while the world republic remains only a second-omgi@vernment, even a
third-order in the case of large regionally govermegions. Let us take
this as the basic aspect of the “subsidiary” woelpublic. Being “subsidi-
ary” means two things. First, the republic shouitl cecree things from on
high, but rather democratically, built, as it iggrh citizens and individual
countries. It is not a centralized world governmemnit rather a world
government comprised of member states: a federddwepublic. Sec-
ond, the scope of its tasks is limited to thosedsswhich cannot be dealt
with on the national level. The “federal” is, inetlsame time, a comple-
mentary world republic: one that includes rathamntlexcludes the first-
order governments. The questions of civil and arahlaw, of labour and
social law, of law governing the freedom of speaeligion and culture—
these and other tasks remain in the jurisdictiothefprimary government
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of the individual states. But because of divergbalization, the primary
states will have to work with their fellow primasgates. Then, it will be
more efficient to give certain responsibilities aohigher, more global
authority, such as the coordination of combatinigherthat does not ob-
serve national borders and the determination ofatgules which govern
international markets.

The world republic has not merely subsidiary, bigioal responsibil-
ity for peace between nations and its precondibbrlisarmament. The
first of these tasks on the practical level is guecessful abolition of
atomic, biological and chemical weapons (ABC).

A subsidiary world republic must be vigilant in peating any com-
promise in the basic standards of liberal democradyich is already
achieved by the single states and their largeoregiunits. Beyond sub-
sidiarity, the world republic must develop gradyako that one can try
new possibilities, collect experience, and—firstl &mremost—develop an
important precondition: a global public sphere.fidiflties in establishing
a public sphere already exist in Europe, and evere rohallenges await it
on a global level. To achieve such a world-wide ljgubphere, it is not
enough that we become outraged about far awaysrigislations. We
must also—as already happens too infrequently énciise of European
legislation—lead the type of debate common withiates, to prepare,
accompany, and later, comment on parliamentaryudgon and legisla-
tion, and—should it be necessary—to suggest new.ldwe sphere of
publicity on a global scale is inseparable fromompetent world republic:
So long as there is no global public sphere, thabé#shment of a com-
plementary and federal world republic would be asomable. It is indeed
un-permissible that a lasting global legal systemreated through a sur-
prise coup or with the wool over the eyes of thepge.

During the period of transition involving a prowsial world legal sys-
tem, in addition to the law of peoples internatiomr@anizations will have
certain tasks to assume. International organizatieitl realize a certain
structure and permanency of international coopanadind they then could
realize a global order with rudimentary elementstatehood. The result-
ing provisional system would call together the mninternational coop-
eration structure to determine the time frame néddemanage a world
government with rudimentary formations of statehood

There is a theory of international relations calledlism which sees in-
ternational institutions only as instruments of gmmental diplomacy.
Individual states jump into a foray with and agaieach other in pursuit
of influence and resources. In fact, these inténat institutions are not
only an arena for a struggle of power among théviddal states, but also
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a forum for political interaction between statesorkbver, international
organizations themselves have some power to sedageThey are thus
able to motivate some reluctant states to partieipanegotiations. In the
best cases, they even become an authority of atibitr Individual states
will use them when the relative costs of a militaglution of conflicts

seem too high. In the same direction points thelieviance as a point of
interstate coordination, they are in fact to bense®a precursor of a world
republic. They help member states to articulate—awithin reason—

realize their interests.

Impartiality—the central responsibility of publiathorities—may be
attributed to international organizations only tdighly limited extent.
The standard business of the day involves individtetes attempting to
exploit international organizations for their owntdrests: superpowers try
to use their weight to push through their objecivehile smaller states
attempt to outnumber their larger rivals. For tiéason alone international
institutions their organizations and rules, mayydmlp to prepare a world
republic. They cannot substitute a world repubé&cnpanently.

Are democracies inclined toward peace?

According to a third objection, there is a much @ign means to pro-
tect human rights than a world republic: namelg tiemocratization of
each individual state. In accordance with the ghésat global peace will
be achieved through a global democratization, wee lta take account of
the contention that a world-wide peace politics nheypursued by the
means of a world-wide politics endorsing democraidyus, a world re-
public becomes superfluous. And it is true, libedaimocracy already
protects human rights within states. And certainlgmocracy has more
reasons on its side. As the European Conventidttuafian Rights already
assesses the protection of human rights withinleistates, one has to
endorse the establishment of a global commissiomuaian rights which
surveys those authorities of larger regions. (Tingdd States, for exam-
ple, would not pass muster even within times ofcpdaecause of its death
penalty.) And in particular, individual states &webe protected: their terri-
torial integrity and their political self-determiian.

As far as the danger of aggressions is concermedemporary politi-
cal science has married itself to the famous thedriKant that liberal
democracies—or republics, as Kant called them thesve very little
proclivity to invade other countries. Kant was asig not that the citi-
zens of a democracy have a genuine propensity doepebut he rather
assumes that enlightened self-interest would babgut a tendency to-
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ward peace. In a democracy “the vote of the cigzgmould be required”
to go to war. Further, “because they would haveedoide to bring all of
the hardships of war upon themselves (they therasatwist do the sword
fighting, pay the costs of war from their own passens, to try to rebuild
the wretched devastation which is left behindthgy would hardly ever
begin “such a bad” game.

Nevertheless, history calls for scepticism. The rienench republic
overran Europe with war and pursued its own impéntzrests through-
out. A still older republic, the United States ofmaArica, spread itself
westward, acting ruthlessly toward the native pespMoreover, the USA
first annexed Texas, and then went to war with Mexo pursue manifest
destiny further, resulting in the acquisition oé thtates of Arizona, Utah,
New Mexico, California, and Nevada. At the same ranmmin history,
Great Britain did not hold back from developingmdao become a world
power and to spread out its Commonwealth, all whi#eeloping inter-
nally as a democracy. For this reason politicabsiists had to weaken
their claims: democracies are not peaceful in jgulac At best the claim is
true, on the one hand, for democracies which faHittain very high stan-
dards, and, on the other, for the relation betwasmocracies exclusively.
Toward other democracies only democracies exhikiéraency toward
peaceful relations, but certainly not toward nomderatic states.

But even against this moderate claim some resenatmight be
raised. On the one hand, very important elementsh-&s equality of
women and of the working class, and a higher Ie¥edducation for the
whole population—were absent from early democraxwall as parlia-
mentary decisions about entry into war and antteipgublic debates. But
entry into war often enjoyed such a broad suppontray the people that
“more democratic democracies” would have hardlyidkst the matter
otherwise. And on the other hand, enlightened istdfest does not al-
ways speak against war. In wars which take placewfay the people at
home feel fewer hardships and they feel even fdveedships when the
enemy is clearly weaker. War away from home catradis from political
strife at home, in addition there is mass hystéfiather, foreign wars can
be profitable. In the end, the preparedness focgeauld be weakened as
soon as most states become democracies. A potéottiabnflict already
has arisen today relating to commercial policy aodlogical questions,
which could broaden under the influence of gravenemic conditions
and social problems. There is also a wealth ofllpgablems below the
level of war.

Consequently, the universal duty to establish allagd governmental
order remains relevant, again in the form of a troisive criticism. The
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protection of rights and peace, which already leaed by a world-wide
democratization, may be recognized. Individualegtdiave a claim—just
as individuals do—that possible conflicts be reedlthrough other means
than power. They should be resolved through lawthab in fact a world
legal establishment and ultimately a world repubimeeded.

In accordance with the fourth criticism there catyde a world legal
system if a precondition were fulfilled which istaally unfulfilled: a
sense of justice common to all human beings, adawitie consciousness
converging on moral standards of right and wrong kdow that such a
common sense of justice is lacking already in thestWWe should be
content with a small example: whoever reads abdutlédal compensa-
tions, multi-million dollar pay outs in certain @ssin which German
courts at best would give 10,000 German Marks, wohdf we live on
different legal planets. Stronger differences shbamselves in the atti-
tude toward the death penalty, even stronger towargdoral punishment
in some Islamic states or in dealings with dissisen China, Cuba, and
North Korea. On the other hand, there are importamhtmonalities: the
laws of equality and impartiality are recognizedhe application of law,
as well as laws of procedure of the sautliatur et altera pargthe other
side is also to be heard) or the presumption obdence. Further, nearly
all legal orders recognize the same basic goodsilgiects of rights: body,
life, property, and honour. And the human rightavantions of the United
Nations provide further evidence of commonalitielse only thing lacking
is preparedness to enforce those standards in biasat and effective
way. For this reason, the constructive criticismolilcomes to us through
the consideration of the fourth criticism seemsaatrobvious: More time
is needed for a world-wide sense of justice to lahf®ut the already
emerging common ground is remarkable indeed. I imagself, already
made world courts possible, including The Inteva Court, the Mari-
time Court, and most recently, even when not yified, the International
Court of Justice.

A Right to Difference

According to a fifth and final criticism that we Wvconsider, we are
threatened by a levelling off of cultural partiaiti@s in the age of global-
ization. To respond to this, it is said, we muspext the peculiarities on
which the social and cultural wealth of the worlepdnds, especially in
the identity of individual human beings as boundheir particular tradi-
tion. These criticisms are presented by the reggmthminent Communi-
tarians, who plead for “good fences,” and thusrational separateness
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instead of global unity. For philosophers like Alas Macintyre and
Michael Walzer, for example, the highest socialtysiin which moral
and political concepts such as justice and soligldave sense and mean-
ing—has to be seen in the individual state. Ancke® many states are
founded on a common history of their members ag Have, each on its
own, a particular tradition, culture, and languagesven a well defined
plurality of languages, as the case may be. Thayfallow a common set
of values; the dissolution of states within a glosiate therefore would
limit the wealth of humanity. Over and above thi® identity of the unit
is being threatened which is, in the end, the \&yrce of values: the
individual, though not isolated person. It is ardjtleat in spite of all indi-
viduality, often in fact to this very goal, indiwdls belong to certain
“communities.” These communities strengthen thec@wf “solidarity,”
the very definition of human readiness to help amgighbour. Above all,
every community has a right to follow its own idedla common good—
provided that it is consistent with the requirenserttliberal democracy.

Such a right to national particularities—let userefo it as a right to
“difference”—is favoured already by the lack of @l fdetermination of
universal principles of right, which suggest thatman rights, at first,
operate only as secondanyjevel of social regulation. Only their “applica-
tion” to particular issues and types of situatiteeds to the common rules
covering concrete action. But neither the particidaues nor the types of
situations admit of only one interpretation. Histoculture, and tradition
have their right too.

Let us think, in a thought experiment, of an idea¥giver, a Solon of
sorts, or even—as the discourse theorists preferideal parliament, and
let us instruct him or it to draw up laws which agually valid for all
cultures. In contrast to an empirically existingviaaker, our ideal law-
maker has all relevant knowledge at his dispositio® is omniscient.
Untainted by particular interests and passions,l@umaker orients him-
self exclusively toward the principles of justi@specially those relating
to human rights: our lawmaker is perfectly justcls@a magical lawgiver
can establish the framework for just laws. He findswever, hardly a
single solution from the standpoint of justice. EVess as one can design
a chair from criteria such as comfort and durapiltan he find a well-
defined norm of law which can be derived from thimgiples of justice?
Cultural particularities stemming from history amddition belong to the
wealth of elements which must be included, amorgntldifferent prefer-
ences and minor settings and other purely conwvesltithings. Economic
and other matters play a roll too.
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Thanks to his omniscience, the ideal Solon knowsutlhe particu-
larities. Thanks to his justice and impartialityg Wwants to let justice pre-
vail over these competing particularities. Hencealtknowledges them
equally. The result looks paradoxical only on figdimpse: The inter-
culturally groundable principles of justice are nder different cultures
and universal principles might be expressed inrtiquéar form. Here, in a
moral universalism which is culturally open, botharadeal Solon and
the ideal parliament—find their limits. And becaudehese limits a par-
ticipatory democracy is called for. In mathemaiicshould be different:
an ideal Pythagoras does not have the limitatidriseoideal Solon. When
democratic discourse seeks more than the estaldighofi universally true
human rights, when it recognizes the requiremehtsisiorical contexts
and political decisions, then it also recognizégght to difference.” And
the two are indeed inseparable: the more rightsvenet to award to par-
ticipatory democracy, the more we have to recogttiee lack of a full
determination of universal principles and the meeehave to grant to the
right of difference. Otherwise democracy degensratéo the organ of
enforcement for an ideal law giver.

Let us take the freedom of religion as an examféeone of the prin-
ciples of human rights, it demands a religious reolee concerning the
practice of religion which refuses to any commupnity deny the right to
participate in religion, to “freethinking” and atem, or even the with-
drawal from religious society altogether. (A retigj which declares apos-
tasy to be a crime, or even a capital crime, makesajor violation of
human rights.) Above this minimum, the individuégght to a negative
freedom of religion, a minimum of a positive freedof religion is proba-
bly required, namely the right to develop oneseligiously and to build a
religious community for this end. This two part ugement, as Article 18
already a part of th&niversal Declaration of Human Rightallows a
wealth of open points. Freedom of religion doesexatiude, for example,
that a community understands itself as Christiagwish, Islamic or
Shinto. A strongly anti-religious or atheistic arggment of a legal and
constitutional order is not required for human tgiConsequently, differ-
ent formations are justifiable, such as the laictshfrrance, which over-
came the flaring up of Huguenot persecution (tlauaed despite edicts
of tolerance) through the strong break betweenathand state—and in
Alsace-Lothringen differs there from. Founded gdame of refuge for the
persecuted religious communities, the USA nursednag the practice of
“well-meaning neutrality.” Germany on the other tatike Austria and
part of Switzerland, allowed an institutional coatien between church
and state, but firmly not in the inner circle oétlaw of the constitution or
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in the political nucleus. Defined by the reformeational church, Scandi-
navian countries, and in another respect GreatiBrithave a church of
national character. Israel on the other hand es<bheistians, Druses, and
Muslims full religious freedom, even their own gdiction for personal,
marriage, and family law and nevertheless gramtsefaching privileges to
its own people. For example, the costs of religiomborn one-third by the
state and two-thirds by the Communes. And in aiouitural state like
Malaysia three fundamentally different legal systeare in to be seen in a
complicated coexistence: an “autochthonous” lawustoms, the Islamic
Sharia, and the British Common Law.

In addition to these fine details comes the taslWweighing up rights,
which, once again—because of the correspondingéiuddtermination”—
can be taken differently by different communiti€onsideration of the
freedom of the press is relevant to this exampgeorie—in the name of
protecting rights—allowed to film (for televisiorrdadcast) rights viola-
tions such as property damage, kidnapping, andapsrieven genocide,
instead of stepping in against them? Another exaniplone allowed with
so-called public figures to diminish the necessaglyt to privacy, perhaps
even violate it? A choice between conflicting rigiig also necessary when
the question is posed as to which evidence inraical proceeding should
be admissible. Here the defence of the privatersphecessary for human
rights is to be weighed against the combating imhemwhich is also neces-
sary to preserve human rights. Further, withingpkere of positive rights
to freedom, the realization of which being reseitiby scarcity, another
guestion must be considered: how much of the resswhould the health
service or education receive? And, finally, perhaps must weigh up the
benefits of the welfare state against the incenttiveersonal responsibility
and personal initiative.

Obviously the under determination of universal pipfes has far-
reaching consequences. It is by itself the foundatif the right to differ-
ence, namely a universal authorization to partiitylain some way com-
parable with the right to individuality, which niot spite of but because of
universal morality is due to human beings. Becaidhis right to differ-
ence there can be no world republic which stublyooplposes the nation-
state of the Communitarians. According to the vigwpolitical theorists
like Charles Beitz the global political order stibble set up as a homoge-
nous world republic similar to a single state. is bonception, possible
subdivisions only result secondarily from top tatbm, whereas the na-
tion-states themselves, as an expression of platigy lose their right.
But the right to difference opposes this.
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Our constructive criticism of Communitarianism sdlyat their posi-
tion has value, but what is valuable about it andes a third of the way.
Human beings indeed have the right to charactesistheir history, tradi-
tion and religion, as well as language, culture sinared idea of the good
community. And because the diversity of these attarestics augments
the social and cultural wealth of humanity, itisportant that the right to
difference will be observed. The second third & thay, however, which
the Communitarians fail to go, indicates that tbsuiting nation-states are
not an end in themselves that earns an uncompmognjsiotection. As
unities which exist for the sake of human beingsytcan change them-
selves by them and for their sake. They can disstitemselves, reform
themselves, and thereby achieve both lesser aategnenity.

And the last third of the way, the final stretchrealized by the com-
munitarians insists that neither states nor foraijizens are relieved of
the universal law of a legal and political ordeheTrelevant principle is
called “federalism.” Only a federal unity can benarally legitimate world
republic.

For the world republic there are three strategfetemocratic legitima-
tion which should be considered. According to tme avhich bases its
legitimation exclusively on the people, the wortdte will emerge from
the will of the entire world population—comprisiige complete citizen-
ship of the world republic. Because individuals éake last word on le-
gitimacy, one could consider this strategy appwaipriAs the interests of
states are legitimized through their citizens, ooeld eliminate the indi-
vidual states as additional authority of legitiroati But the right of state-
hood speaks against this. So too does the facthbanterests of collec-
tives cannot be reduced to the sum of the intestiseir members. For
this reason a second strategy of democratic legfiim suggests itself.
Because the single states represent both thebditué interests of the
single citizens and the collective interests of guopulation, one could
want to eliminate the first legitimation and defehée exclusive legitima-
tion of the individual states, with the result thia¢ collective will of the
single-states would decide. But this trammels themimership which
should be enjoyed by the individual, which is ubitely the deciding au-
thority of legitimation, and which should be alladvéo freely extend be-
yond national borders. These memberships incluglegan, language and
occupation, demanding hobbies or every politicaériest such as that
represented by organizations such as Amnesty kiienal, Greenpeace,
or Doctors Without Borders, and further the cultureembership of dis-
persed peoples, such as Irish, Jews, and Kurds.
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Already because of the “membership across stags’lithe exclusive
legitimation of states is ruled out, so that otlg third strategy remains—
the combined legitimation. Its democratic legitimatthe world republic
wins through a connection of citizen legitimatiomdanation-state legiti-
mation. In consequence, all power of the worldestatmes from this dou-
ble constituency: the community of all human beiagd of all states. And
this doubled legitimation must find expression le torganization of the
world state. The parliament, its most importantaorgmust consist of two
chambers, an upper chamber of the citizens andvarlohamber of the
states. Of the specific constitution of these asdiesione need not, at this
moment, think further. That Lichtenstein will ncave the same weight as
India or China is understood. Which weight exacttywill be decided
politically. Anyway, the large regional intermediaorganizations could
change the situation.

A Final Balance: Graded Cosmopolitanism

The world government, which should exist accordimghe universal
obligation to establish a legal and democratic grad®uld entail asub-
sidiary and, further, dederalworld republic. In it we are citizens, but not
in an exclusive, but rather in a complementary wvstdeding of citizen-
ship. The exclusive conception of citizenship cepands to that brand of
cosmopolitanism which defines itself—along with ldEg Philosophy of
Right (8209, Note)—"in contrast to the political life amconcrete sense.”
The exclusive cosmopolitan, not without an air geriority, says: “l am
neither German, French nor Swiss, but rather | afrea citizen of the
world.” Here world government substitutes the sngtate, and interna-
tional civil rights replaces nationally based cinghts. Under world gov-
ernment one is a world citizen rather than theeitiof a particular nation-
state. The federal world republic, however, is Imelythe simplistic alter-
natives “national or global” and “nation-state @smopolitan.” Interna-
tional civil rights do not take the place of natimivil rights, but rather
the first complements the second. To a certainngxterealizes a global
variation of de Gaulle: a world of separatéaterlandetf and large re-
gional polities, but, quite apart from de Gaultdsione with a special and
(up until now unknown) multiple body of citizens.H&ther one is primar-
ily German, French, or Italian and a citizen of &ue only secondarily,
the democracies of Europe will have to decide exabming years. In the
end, it doesn’'t matter whether one is citizen ofisdion-state first and
European citizen second or vice versa. In a gradede, one will be both
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at the same time, and on the third level one vélblxitizen of the world: a
citizen of the federal and subsidiary world repeibli

OThis text is based in part on my book Hoffe (2007)
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THE RESURGENTIDEA
OFWORLD GOVERNMENT"

CAMPBELL CRAIG

The idea of world government is returning to thansgeam of schol-
arly thinking about international relations. Unisities in North America
and Europe now routinely advertise for positionggiobal governance,” a
term that few would have heard of a decade agop®€raon cosmopol-
itanism and governance appear in many currentriatemal relations (IR)
textbooks. Leading scholars are wrestling with titygic, including Alex-
ander Wendt, perhaps now America’s most influenRatheorist, who has
recently suggested that a world government is sirfipevitable.” While
some scholars envision a more formal world statd, @hers argue for a
much looser system of “global governance,” it ishably safe to say that
the growing number of works on this topic can beuged together into
the broader category of “world government’—a schoblthought that
supports the creation of international authority éoithorities) that can
tackle the global problems that nation-states ciyeannot.

It is not, of course, a new idea. Dreaming of aldvarithout war, or of
government without tyranny, idealists have advatateme kind of world
or universal state since the classical period. fd&n poet Dante viewed
world government as a kind of utopia. The DutchotamhHugo Grotius,
often regarded as the founder of international laelieved in the eventual
formation of a world government to enforce it. Taion interested many
visionary thinkers in the late nineteenth and eangntieth centuries in-
cluding H. G. Wells and Aldous Huxley. In 1942 three-time Republican
presidential candidate Wendell Willkie publishedamous book on the
topic, One World And after the Second World War, the spectre ofrédt
war moved many prominent American scholars andviatgi including
Albert Einstein, the University of Chicago presiti&obert Hutchins, and
the columnist Dorothy Thompson, to advocate an idiate world state—
not so much out of idealistic dreams but becaudg such a state, they
believed, could prevent a third world war foughthvthe weapons that
had just obliterated Hiroshima and Nagasaki. Theypzagn continued
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until as late as 1950, when the popular magaRieader’'s Digesterial-

ized a book by the world-government advocate Enayes, while at the
same time the Senate Subcommittee on Foreign Be$atvas considering
several motions to urge the Truman administratmradopt a policy of
world federalism (see Boyer, 1985; Cabrera, fonthiog). In fact, to this
day the World Federalist Movement—an internatioR@8O founded in
1947 and recognized by the United Nations—boastmeabership of
30,000 to 50,000 worldwide.

By the 1950s, however, serious talk of world goweent had largely
disappeared. The failure of the Baruch Plan tobdistainternational con-
trol over atomic weaponry in late 1946 signalleddemise, for it cleared
the way (as the plan’s authors quietly intended)ttie United States and
the Soviet Union to continue apace with their retipe atomic projects.
What state would place its trust in a world goveeninwhen there were
sovereign nations that possessed, or could sooseg®satomic bombs?
(Craig and Radchenko, 2008)

Certainly, neither the United States nor the Savigibn was willing to
do so, and once the two states committed themsé&dvéee international
rivalry that became known as the Cold War, the issiulity of true
global government became obvious and the campaidaviour of it di-
minished. Even after the invention of thermonuclkeaaponry and inter-
continental missiles in the late 1950s, a techrioldgdevelopment that
threatened to destroy all of humanity, few voiaethie West (it was never
an issue in the Soviet bloc, at least until Gorleayhwere raised to de-
mand a new kind of government that could somehamighte this dan-
ger. There were some exceptions: a surprising amthe common con-
clusion reached by the two American realists Rdohidiebuhr and Hans
Morgenthau, who deduced around 1960 that the “auglevolution” had
made a world state logically necessary. But howdbieve one when the
United States and the Soviet Union would neveregpeit? Niebuhr and
Morgenthau had no answer to this question. ThasBriphilosopher Ber-
trand Russell, however, did: the antinuclear astiohce argued that, since
his preferred solution of total disarmament was going to occur, the
nuclear revolution had made global government imatety necessary
and, thus, the only way to achieve it was to wage an the USSR. There
was a perverse logic to this, but we can be tharnkéat his demands were
not heeded.

The end of the Cold War, together with the emergesfcvarious in-
tractable global problems, has spurred the resoegeri writing about
world government. In this essay | will introduceeth themes that appear
frequently in this writing: how the “collective agh problem” lies behind
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many of the current global crises; the debate betwhose who support a
softer form of “governance” and those who look todva full-fledged
world state; and the fundamental question of whetl@ld government is
possible, and whether it is even desirable.

The Intensifying Dangers of International Anarchy

Certainly, one of the most evident failures of tiaion-state system in
recent years has been its inability to deal sudalygavith problems that
endanger much or most of the world’s population.tie world has be-
come more globalized—economically integrated anducally intercon-
nected—individual countries have become increagiagkrse to dealing
with international problems that are not causedahy single state and
cannot be fixed even by the focused efforts ofvithlial governments.
Political scientists refer to this quandary as tbellective action prob-
lem,” by which they mean the dilemma that emerghemwseveral actors
have an interest in eradicating a problem that kaalnof them, but when
each would prefer that someone else do the dirtsk wad solving it. If
everyone benefits more or less equally from theéblera’s solution, but
only the actor that addresses it pays the costs, @hi are likely to want to
“free ride” on the other’s efforts. The resultlst no one tackles the prob-
lem, and everyone suffers.

Several such collective action problems dominateehmaf interna-
tional politics today, and scholars of course dehlheir importance and
relevance to world government. Nevertheless, a dbwious ones stand
out, notably the imminent danger of climate chartbe, difficulty of ad-
dressing terrorism, and the complex task of huraaait intervention. All
of these are commonly (though not universally) rdgd as serious prob-
lems in need of urgent solutions, and in each paseerful states have
repeatedly demonstrated that they would prefer sbatebody else solve
them.

The solution to the collective action problem hasgl been known: it
requires the establishment of some kind of authtivie regime that can
organize common solutions to common problems angaspout the costs
fairly. This is why many scholars and activists cemed with acute global
problems support some form of world government.sEhadvocates are
not so naive as to believe that such a system wautldn effortless end to
global warming, terrorism, or human rights atr@stijust as even the most
effective national governments have not eradicptdllition or crime. The
central argument in favour of a world-governmenpragch to the prob-



The Resurgent Idea of World Government 93

lems of globalization is not that it would easilyi\& these problems, but
that it is the only entity thatan solve them.

A less newsworthy issue, but one more central toynadvocates of
world government, is the persistent possibility 2othird world war in
which the use of megaton thermonuclear weaponridadestroy most of
the human race. During the Cold War, nuclear conflias averted by the
spectre of mutual assured destruction (MAD)—theogedion by the
United States and the Soviet Union that a war betvtkem would destroy
them both. To be sure, this grim form of deterrecceld well obtain in
future international orders, but it is unwise tgasd the Cold War as a
promising model for future international politidsis not at all certain that
international politics is destined to return totalbde bipolar order, such as
prevailed during the second half of the Cold War éven if this does
happen, there is no guarantee that nuclear deterneould work as well
as it did during the second half of the twentiegmtary. It is well to re-
member that the two sides came close to nucleavsbtturing the Cuban
crisis, and this was over a relatively small istha did not bear upon the
basic security of either state. As Martin Amis hasgtten, the problem
with nuclear deterrence is that “it can't last th¢ necessary time-span,
which is roughly between now and the death of th# $¢Amis, 1987:16-
17). As long as interstate politics continue, werzd rule out that in some
future conflict a warning system will fail, a leadgill panic, governments
will refuse to back down, a third party will prov@la response—indeed,
there are any number of scenarios under which eetes could fail and
thermonuclear war could occur.

It is possible that the United States, if not othations, can fight
against the thermonuclear dilemma with technoldgy.constructing an
anti—ballistic missile (ABM) system, America coyd@rhaps defend itself
from a nuclear attack. Also, and more ominouslg, thited States may
be on the verge of deploying an offensive nuclesrability so advanced
that it could launch a first strike against a nacladversary and disarm it
completely? But these are weak reeds. As things currentlydstan ABM
system remains acutely vulnerable to inexpensiveyléactics, jamming,
and the simple response of building more missilé® first-strike option
is even more questionable: an aggressive or tdrifinited States could
launch a nuclear war against a major adversarynbufmerican leader
could be sure that every enemy weapon would beayest, making the
acute risks of initiating such a war (unless a-fathle enemy thermonu-
clear attack was imminent and certain) likely tawigh the benefits.
Technology is unlikely to solve the nuclear dilemma
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Theorists considering world government regard tiegrmhonuclear di-
lemma as particularly salient because it epitomittes dangers of the
continuation of the interstate system. As long @gegeign nations con-
tinue to possess nuclear arsenals, nuclear waossilde, and the only
apparent way to put a permanent end to this pdisgiisi to develop some
kind of world government, an entity with sufficigmbwer to stop states—
not to mention subnational groups—from acquiringlear arsenals and
waging war with them.

Global Governance versus a World State

Scholars nevertheless disagree whether an inforlbate form of
governance is sufficient, or whether a more formatld state is neces-
sary. Supporters of global governance argue tlauttique dangers cre-
ated by globalization can be solved by a graduaehgthening of existing
international institutions and organizations, makiihe imposition of a
full-blown world state unnecessary. Anthony McGrewleading scholar
of globalization in the British academy, where supdor global govern-
ance is particularly pronounced, suggests that ajl@ooblems can be
effectively dealt with by liberal international agges, such as the World
Trade Organization; nongovernmental organizatisnsh as Greenpeace
and Doctors Without Borders; and security bodiashsas the U.N. Secu-
rity Council. McGrew argues that the key is to grantreased and more
formal powers to such institutions and organizatjoultimately giving
them greater effectiveness and influence on thernational stage than
nation-states. Another British scholar, David Helglesses the importance
of making international institutions accountable democratic controls.
Held maintains that the world’s population must énavdirect say in the
composition and policies of increasingly powerfoternational bodies.
Held, along with others who insist on greater dematic oversight of
global institutions, worries that the current “dearadic deficit” afflicting
existing international bodies, such as the Intéonat Monetary Fund and
the U.N. Security Council, could become far worsetlgey acquire and
wield greater and greater power.

The European Union is often offered as a modellwditveould happen
at the international level. Gradually, once-hostlaropean states have
cooperated to develop forms of transnational gaeca without subject-
ing themselves to the convulsive and possibly wvibkask of creating a
European state. Nations that might refuse to actteptformation of a
dominant state have nevertheless readily acceptedestablishment of
institutions and bureaucracies that slowly creatadnational political
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bonds and reduce their own sovereignty. True, thegss of establishing
the European Union has been unsure and—for thogewent to see a
stronger political union—remains incomplete, bubhds taken place, and
in a peaceful manner. A similar process at theriatiional level, contend
advocates of global integration, would constitugeractical way to estab-
lish global government.

Theorists who believe that a more formal world estiat necessary do
not necessarily disagree with the logic of globalgynance: it is difficult
to dispute the claim that the gradual creationugfranational institutions
is likely to be more feasible and peaceful than ithposition of a true
world state. The “key problem” for the governancguanent, however, as
Alexander Wendt writes, is “unauthorized violengerbgue Great Pow-
ers” (see Wendt, 2003:506). As long as sovereigtestcontinue to exist
under a system of governance, in other words, tisenething to prevent
them from using violence to disrupt the internagiopeace for their own
purposes. The European Union has created forntauadriational govern-
ance, but decision-making in the areas of secarity defence is still the
prerogative of its member states. Thus, the EU mesnetfectively power-
less to stop violence undertaken by one of its avembers (such as Brit-
ain’s involvement in the Iraq war), not to mentiaar waged by other
nations even in its own backyard (such as in Bosmid Herzegovina).
Until this problem is solved, world-state advocaegue, any global order
will be too fragile to endure. Sooner or later aeseign state will wage
war, and the inability of a regime of global gowemoe to stop it will de-
prive it of authority and legitimacy. Internationadlitics would then re-
vert to the old state system.

In “Why a World State Is Inevitable,” Wendt argudst a formal
world state—by which he means a truly new sovergiglitical entity,
with constitutional authority over all nations—willaturally evolve as
peoples and nations come to realize that they d¢asitain true independ-
ence, or what Wendt calls “recognition,” withouteorin other words, the
advent of global technologies and weaponry preaealker societies with
an emerging choice between subjugation to powstéiks and globalized
forces or participation in an authentic world goweent; a world state
would not threaten distinct national cultures, &srgist scholars have
argued, but rather it is the only entity that caesprve them. Wendt sees
this as a teleological phenomenon, by which he mehat the logic of
globalization and the struggle by all cultures andieties for recognition
are bound to lead to a world state whether it ighb or not. Such a state,
Wendt argues, would not need to be particularlytreéined or hierarchi-
cal; as long as it could prevent sovereign statas fvaging war, it could
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permit local cultures, traditions, and politics ¢ontinue’ But a looser
system of governance would not be enough, becauseties that seek
recognition could not trust it to protect them frgowerful states seeking
domination.

Daniel Deudney’s recent booBounding Powerprovides the fullest
and most creative vision yet of formal world goweent in our age
(Deudney, 2006). Deudney argues that the drivingefdoehind world
government is the fact that international war hasolme too dangerous.
Unified by a common interest in avoiding nucleateemination, states
have the ability to come together in much the samg as tribes and fief-
doms have in the past when advances in militaryrtelogy made conflict
among them suicidal. Unlike Wendt, Deudney does se# this as an
inevitability: states may well choose to tolerat¢eistate anarchy, even
though it will sooner or later result in a nucleear. But Deudney is also
optimistic that a world government created for fhepose of avoiding
such a war can be small, decentralized, and libBr&ounding Powerhe
develops an elaborate case for the establishmentwoirld republic, based
upon the same premise of restraining and diffugpiogrer that motivated
the founders of the American republic in the latghtenth century.

World-state theorists such as Wendt and Deudne&gsstthe danger
that advocates of more global governance often gtayn the risk that
ambitious sovereign states will be unrestrainethbgrnational institutions
and agencies, even unprecedentedly powerful ormeb,wage war for
traditional reasons of power and profit. For Wemditjtary conflict of this
sort will simply push along the inevitable procedsworld-state forma-
tion, as societies and peoples recognize thatuanréd interstate anarchy
will only unleash more such wars, while a world gmwment will put an
end to them and so guarantee their cultural inddgrece. Deudney is less
hopeful here. Military conflict in our age can wetllean thermonuclear
war, an event that could put an end to the puiguineaningful human
independence and of the kind of world governmeait Would respect it.

Is a World Government Possible?

The initial argument against a world state, anchew&oherent system
of global governance, is the one that anyone canireenediately: it is
impractical. How could nations of radically diffeteideologies and cul-
tures agree upon one common political authority®?tBe “impracticality”
argument disregards historical experience. Theothjistf state formation
from the days of city-states to the present erprégisely the history of
warring groups with different ideologies and cuttsircoming together
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under a larger entity. While the European Uniomas at all yet a state,
who would not have been denounced as insane faligtirey a political
and economic union among France, Germany, and &hmpean states
seventy years ago? For that matter, how “practieallld it have seemed
forty years ago to foresee the peaceful end ofabled War? As Deudney
argues, smaller political units have always merigeal larger ones when
technology has made the violence among them urisabta. The surpris-
ing thing, he maintains, would be if this didt happen at the planetary
level.

The more important objections to world governmesgipnot that it is
impractical but that it is unnecessary and everesindble. According to
one such argument, the world should be governedya genuinely in-
ternational authority but rather by the United &ataPax Americangfor
example, Ferguson 2004). This school of thougkssts two main points:
that such authority could more readily come intmgevithout the violent
convulsions that would likely accompany genuine ld/state formation;
and, as neoconservative writers particularly stréegt a world run by the
United States would be preferable to a genuinelgsinational world gov-
ernment given the superiority of American politicatonomic, and cul-
tural institutions.

The case againtax Americanahowever, can be boiled down to one
word: Irag. The war in Irag has shown that militaperations undertaken
by individual nation-states lead, as they have gbandone, to nationalist
and tribal reactions against the aggressor thanpayeed to larger claims
of superior or inferior civilizations. The disaster Iraq has emboldened
other revisionist states and groups to defy Ameriedl, caused erstwhile
allies and friends of the United States to quest®mtentions and compe-
tence, and at the same time soured the Americaplepen future adven-
tures against states that do not overtly threatemt In conceiving and
executing its war in Iraq, it would have been difft for the Bush admini-
stration to undermine the project®éx Americananore effectively had it
tried to do so. The United States could chooseturé to rally other states
behind it if it can persuade them of a global thréeat must be van-
quished. But, as Wendt implies, to do that succdlgsis effectively to
begin the process of world-state formation.

Another objection to world government was firstritiéed by Imman-
uel Kant. In articulating a plan for perpetual pea€ant stopped short of
advocating a world state, for fear that the statddcbecome tyrannical. In
a world of several nation-states, a tyranny camelpeoved by other states
or overthrown from within. At least it could be pdde for oppressed
citizens of that state to flee to less repressiventries. But a sovereign
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world government could be invulnerable to such messs It could not be
defeated by an external political rival; those wimuld overthrow it from
within would have nowhere to hide, no one to supgeem from the out-
side. Kant concluded that these dangers overrapdhmanent peace that
could be had with world government, and he endeddywcating instead
a confederation of sovereign, commercial states.

One can raise two points in response to Kant's Igdemportant con-
cern. First, he wrote in the eighteenth centuryemthe spectre of war was
not omnicidal and the planet did not face such aglabrises as climate
change and transnational terrorism. Internationditips as usual was not
as dangerous an alternative to his vision of peglgteace as it potentially
is today. Second, as Deudney argues, there isemteatreason to believe
that a world government could avoid the temptatioht/ranny and actu-
ally exist as a small, federal authority ratherntte global leviathan
(Deudney, 2006, especially chap. 6 and conclusibhis is the indisput-
able fact that—barring extraterrestrial invasion-warld government
would have no need for a policy of external segutates often become
increasingly tyrannical as they use external tisréatjustify internal re-
pression and authoritarian policies. These thresltether real or imag-
ined, have throughout history and to the presentbadeen used by leaders
to justify massive taxation, conscription, martal, and the suppression
of dissent. But no world government could plausiigke such demands.

Will the world-government movement become a popatitical force,
or will it fade away as it did in the late 1940s@ & degree the answer to
this question depends on the near-term future tefrational politics. If
the United States alters its foreign policy and emto manage the unipo-
lar world more magnanimously, or, alternativelyaifiew power (such as
China) arises quickly to balance American power iastigate a new Cold
War, the movement could fade. So, too, if exisfingrnational organiza-
tions somehow succeed in ameliorating climate chafighting terrorism,
and preventing humanitarian crises and other glgbablems. On the
other hand, if the United States continues to puedtiax Americanaor if
the transnational problems worsen, the movemernitidsecome a serious
international cause.

These considerations aside, as Reinhold Niebuhns H4orgenthau,
and others discerned during the height of the @é&t, the deepest argu-
ment for world government—the spectre of globalleac war—uwill en-
dure as long as sovereign nation-states continuiepboy nuclear weap-
onry. Whatever occurs over the near-term future itha fact that is not
going away. The great distinction between the ma8onal system pre-
vailing in Niebuhr and Morgenthau’s day and thetesysin our own time
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is that the chances of attaining some form of wgddernment have been
radically enhanced by the end of the Cold War dmeddmergence of a
unipolar order. This condition, however, will nast forever.

Notes

OThis paper has been previously publisheétinics & International AffairsVol.
22(2), Summer 2008.

1. Wendt (2003:491-542). For a more extensive gdson of new scholarship on
world government, see especially Lu (2006).

2. Lieber and Press (2006:7—44). Lieber and Pressotl advocate an American
first strike against a potential aggressor; theypdy argue that the United States
has developed a capability to do so.

3. For an overview of McGrew’s and Held’'s positipsge McGrew and Held
(2002: chaps. 13 and 15). Also see Hurrell (208®erican scholars in favour of
global governance include Falk (1995); Slaught@&. For an innovative treat-
ment of the problem of global democracy, see Calzp04).

4. Wendt (2003:507-510;514-516). For the arguméat twvorld government
would threaten cultural pluralism, see Walzer (2004
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SECESSION AS ACRIME
AGAINST THE WORLD STATE

ALEKSANDAR PAVKOVI C

Advocates of the world state rightly point out tlaat effective world
state, if it is to be created any time in the fatuvould introduce the rule
of law on the whole of our planet. As a result, tharld state would be
empowered to prevent or stop any unlawful use ofevice, that is, vio-
lence not properly authorized by a legitimate gawsgnt. While any
state—and by implication a world state—would batawful violence, it
is far from clear what kind of collective actiohost of violent ones, a
future world state would prohibit and prevent. brtular, it is not clear
whether any detachment, or secession, from thedvatdte would be ex-
plicitly prohibited by the globally enforced law.n# attempt to determine
which collective action would or should be prorgitis at this stage
speculative. This kind of speculation, in the pnésgtate of our discipli-
nary demarcations, is often the privilege of noiagapolitical or ethical
theorists. This essay explores the speculationsaeguiments of one very
influential normative theorist.

In his “Why the World State is Inevitable” Alexarrd@/endt (2003:
491-542Y maintains that the disruptions of the world stateild consti-
tute not politics but crime. At present disruptioofsthe world order or
relations among states—for example, through thaticne of new states
through secession—constitute not a crime but palitprocesses whose
outcome and legal consequences are often uncehaihe world state
which, Wendt hopes, will be established within twedred years or less,
disruptions of this kind would no longer be disiaps of the world order
but of the world state. If so, they fall under tegal regulative of the
world state. Disruptions detrimental to the wortdts would no doubt
constitute a breach of these legal regulations #md, a crime. From this
it follows that secession, as a disruption of thaldvstate, would consti-
tute a crime whose punishment Wendt does not gpecif

Wendt's article is instructive in two distinct wayarst, it offers a few
reasons why secession would constitute a crimeorfedt suggests how
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the world state should “tame” or “domesticate” ssitenist tendencies
based on nationalist narratives. In this way, th&la exemplifies the
standard “carrot and stick” model which world sti employ in their
approach to the question of secession. The woalg sthould, on the one
hand, reduce the incentives for secession by gatisthose interests and
desires that lead, in our anarchic world, to seoasand, on the other, the
world state should criminalize and punish any dcgts of secession.

However desirable | think the world state may bfnd this aspect of
the current projects concerning the world stateesghat worrying. It is
worrying because of its dogmatic and utilitarianpiach to politics.
Within this approach, any act of politics which maysome vague sense,
be detrimental to the world state should be criftiied. The history of the
twentieth century suggests that attempts to crilizi@aallegedly undesir-
able political acts are very costly in terms of thes of human life and
property, and that the extent of these losses mayide a good utilitarian
reason to resist criminalization of political actio For example, Bolshe-
vik and Nazi criminalization of political actionsi@ political beliefs led to
large-scale conflict and to these states’ systenmatiltreatment and exe-
cution of their own citizens. In Wendt's view, thessons of history are
simple: the world state should be made a “good” moid‘'bad” agency. A
“good” agency should, presumably, not kill its owitizens because they
are attempting to establish political organizatiohtheir choice—political
organizations which are themselves not “bad” agenci

Yet if such a “good” political organization—a seregstate—presents,
in the view of the rulers of the world state, aetitrto the happiness and
security of the whole of humanity, in Wendt's viethese rulers would be
justified in deploying lethal force against its popters. The allegedly
“good” world state is thus justified in deployinettal force against—and
killing—its citizens if their political actions anaspirations, however unin-
tentionally, threaten the security and happinesthefwhole of mankind.
The same kind of reasoning has been used in thetggastify “bad”
states’ mass murder of potential political opposenho were not even
aware that they were political opponents of thémeg How does, then, a
utilitarian justification of killing by a “bad” sta differ from the same
justification by a “good” state? Does the goodnarsbadness of a state in
such circumstances depend only on the good ttadleigedly being threat-
ened by its opponents? And so killing in orderéamove the threat to the
future (Communist) world of equality is bad, whikdling in order to
remove a possible threat to the (World State) $gcand happiness of the
whole of mankind is good? Wendt does not offer angwers to these
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guestions. But he does offer an explanation ashiy secession should be
a crime in the future world-state. Let us now exgerhis explanation.

Against anarchy

The world state, according to Wendt, is inevitahéetly because col-
lective actors will rationally decide that the sff anarchy and the uni-
lateral right to use violence and to wage war amehigh. Moreover, the
world state will be able to recognize all indiviluand groups’ subjectiv-
ity equally thus removing the inequality and dontima that characterizes
state and group relations today. The struggledioognition by groups will
be domesticated, that is, regulated within the ddimdaw of the world
state. The use of violence to achieve recognitidhb& not only prohib-
ited but also pointless—recognition will be achiéwnd achievable with-
out the use of violence. This is of course an axghfication of Wendt's
argument—but as | am not examining Wendt’'s argunfienthe inevita-
bility of the world state this oversimplificationay be excused.

Why, then, is secession prohibited? There are dasans: first, seces-
sion means the return to anarchy, which is chaniaet by the unilateral
group right to kill people. In anarchy, states iretdne right to kill their
alleged enemies without being punished for thenigll In the world state,
no group, except the government of the world stads,the right to kill. If
a unit of the world state is to secede, it will gimregain the right to Kill
unilaterally. This is not only dysfunctional—becaus brings us back to
anarchy—but also unjust.

Second, all demands for equal and mutual recognitipsecessionists
can be met within the world state. Any such denthati cannot be met is,
necessarily, a demand for unequal and thus uralatecognition. Seces-
sionists, by demanding a separate sovereign st@eemanding that they
be recognized not only as different but as supefibey believe that they
are in some sense superior because their groupvdesar needs a sover-
eign state while many or most others do not. Batalis no justification
for the belief that one or more groups require pasge sovereign state
apart from the existing world state. There is raiification for their belief
that they are superior in this sense. Such a defiwaritie recognition of a
group’s superiority over others is without grounadaunjust, an unjust
demand which should not be met. Although some graupy be recog-
nized as superior in some respect—for examplepifasas they cherish
specific arts more than others—no superiority reqgia separate sover-
eignty can be recognized. Perhaps Wendt believatsstbvereignty is a
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good that can only be equally shared and, therefowegroup can have
more sovereignty than any other group.

Against Wendt's first argument, one can point chdtta secession
from the world state does not, necessarily, leadnarchy among states
characterized by the right of states to kill peaphilaterally. The seceding
state does not, necessarily, aspire to acquirexercise the right to Kkill
unilaterally. States can, and do, accept outslu (§, inter-state) restrains
on their rights, including their rights to kill nenitizens. In fact, | do not
think that even today, in our society of stateat 8tates have that right to
kill people unilaterally. In our society of statasates have the right to kill
those who are attacking their territory and citzen those preparing to do
so. While we have no effective legal and coercivezinanism to enforce
or regulate this right, this right still significtiy restricts the states’ right
to kill. Our world, then, is not the world of anbaycthat Wendt describes
in his argument against secession.

If this is the case, why does Wendt describe oulduay reference to
the alleged right of states to kill people unilats? In his Leviathan
Hobbes uses a very similar device to describe téite ®f nature or anar-
chy among individuals that allegedly occurs in #tisence of a sovereign
or a state. Individuals, in Hobbes’s state of amartave the very same
right to kill people unilaterally that, in Wendt&ate of anarchy among
states, is conferred on states. The function of Wemight to kill unilater-
ally is also similar to that of Hobbes’ right: & fo convince his readers of
the need for a strong state by vividly presentinge-axaggerating—the
alleged costs of the absence of the world statendted by Locke and
Hume among others, in the absence of modern staitstheir monopoly
on the use of force, individuals do not kill ead¢hes unilaterally and they
are not considered to be holders of the right tealoHobbes’ description
of war of all against all, as a description of &isty in which a state with
its absolute monopoly on the use of force has mehtestablished, is sim-
ply false. Likewise, Wendt's description of anarchg a description of the
practices in our present society of states, is lyiffgdse. Each uses his
description of the right to kill unilaterally asrhetorical device whose
function is to pre-empt any detailed examinatiorihef costs and benefits
of a strong state with an absolute monopoly oruteeof force.

Against Wendt's second argument, one can pointtmaitby demand-
ing territorial sovereignty, a group is not, neeesg, demanding the rec-
ognition of its superiority over other groups. Aogp demanding a sepa-
rate state can base its demand on the groundshaterests are not served
well enough in the world state: that the state owbich they had full
control would serve their interests better and wonbt harm anyone
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else’s interest. Their argument is that their sitagovereignty over terri-
tory does not serve their interests as well ag thenh sovereignty over the
territory. Their interests, they believe, are breserved if they can control
the scope and nature of their own contact with rgthEhis is not because
they are superior to others but because they hdferest interests from

others. Since their interests are, in their vieiffecent from others, their

demand is to recognize the equal importance of th&rests to those of
the others. If the others’ interests can be sewitiin a world state, and if
the seceding group’s interests cannot, then thecipte of equality re-

quires granting a separate state to the secedimgpgiThe secessionist
group is not demanding that it exercise sovereigngr its alleged inferi-

ors nor is it disparaging, as inferior, those whefgxr a world state to a
separate state. Therefore, a demand for a sepsvadeeignty may be a
demand for the recognition of equality of interestee secessionists’
interests need to be treated as equal to thodeedfthers. If so, that rec-
ognition would include the recognition of a separstvereign state for the
seceding group.

Wendt's world state is predicted to come about(f fo 200 years and
to display competencies and institutions which peehaps difficult to
even imagine today. Therefore, our dispute is ahoutmagined world—
and a world which may even stretch beyond the dégaof our imagina-
tion. Let us then try to imagine a possible scenfoi secession in such an
imagined world which would NOT (a) threaten to ratthe world to anar-
chy and (b) involve a demand for the recognitiosgferiority.

An imagined secession in an imagined world-state

Let us start with a basic division of cultural prees and beliefs in our
imagined world. In some units of the world, humé#a Is regarded so
valuable that any human being is kept alive, whetirenot he or she
wants to be kept alive by all available medical ngealn those
units/countries, there are large medical survialties, where thousands
and perhaps millions of human beings are kept akita the help of a
great variety of advanced machines. In some undagjever, the concep-
tion of a natural span of life is prevalent, and iperson becomes immo-
bile and loses their principal cognitive facultié® or she is allowed to
die. People who share this conception often migmathe natural-span-of-
life units/countries in order to avoid long-ternepervation in a vegetative
state.

Now one small unit in the natural-span-of-life sphewith a few mil-
lion people—is dedicated to the competitive gam#edasimply the
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GAME. It is a complex game involving the use of garing power,
physical movement and an ability to catch ballsm8thing like today’s
cricket with an extensive use of computing andagbtequipment predict-
ing and directing the movement of the ball. GAMBplayed all over the
planet but our GAME unit/country prides itself oaving originated the
GAME and having the best world players. All entlagss of GAME tend
to migrate to the unit of GAME where they pursuss tfame with ardour
and dedication.

At some point, several GAME players and entrepresiptoposed that
the GAME unit/country offer free GAME facilities teach of its inhabi-
tants capable of playing the GAME and introduce polsory GAME
playing in all schools together with prizes for @ditegories of players. The
costs of this re-direction of budget were so ldigg the GAME unit au-
thorities requested the Planetary Council thatGAReME unit contribution
to the Planetary budget be reduced. The Planetamndil, after long and
diligent deliberation, rejected the request pomptinut that other units with
popular sports could follow this example and thegldte the Planetary
budget. It would be unjust to burden non-sportimgsumore than sportive
units, they argued.

In response, GAME enthusiasts launched a campaigeruthe slo-
gan—We stand for life and GAME, not for dyinghey argued that the
Planetary redistribution of income favours thosegsuwhich spend a lot of
resources on keeping its citizens alive artifigialThe living and those
who are full of life are thus subsidizing the dying response, the non-
natural-span-of life intellectuals and journaliatxused the GAME enthu-
siasts of immorality and of devaluing the valuelitd. The accusations
and counteraccusations flew freely—and at somet gbenGAME enthu-
siasts suggested that their way of life is threadelny the need to continu-
ously argue with their opponents and to defend thedues and their way
of life against continuing attacks and innuendasul@n’t they enjoy free-
dom from this pressure of the moralists and theimands to respect the
dying?

This is how the idea of secession was born. Tha wdas simple: the
GAME unit should become a separate budgetary anthat it can only
contribute to those shared Planetary costs thaititeens find necessary.
The secessionists argued: let us share the costiseoflefence and of
shared police forces and perhaps other necessactidns—but not other
expenses, in particular, no expenses for mediahlodimer care beyond the
natural span of life.

In turn, this proposal rang alarm bells in the Btary Council—if the
all the natural-span units were to withdraw theintcibution, through this
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kind of budgetary secession, the life preservinghirees for many thou-
sands if not millions of the dying would have to swsitched off. Many
natural-span members of the Planetary Council agttest this was unac-
ceptable in part because this would appear to vathdecognition from
the values of the non-natural-span-of-life adhexent

In response, the GAME advocates pointed out tteat thlly recognize
the importance of life preservation for the nonunakspan adherents but
that they only demand equal recognition of the ingme of GAME for
them. Neither the GAME nor the non-natural spaneagifits should fund
each other’s preferences: to each one’s own, tlxyed.

The Planetary Council warned that the Planetarydaes not allow a
unilateral withdrawal of budgetary contributionshelT GAMErs retorted
that their proposal to withdraw is prompted by d¢dertions of justice—
that their action is just and that the law is iis ttase unjust and should not
be upheld. The Planetary Council then proceedeagséoforce to extract
the contribution by sending its officials, from aller the planet, under
armed guard.

The GAMETrs in turn proclaimed the nullification lafivs of the Planet
(the world state) and called for non-violent resmiste to the officials. Con-
fronting demonstrators hurling abuse and tomatoegheir 22% century
equivalents), the Plantery forces used the mostemmodtun technology
which totally incapacitated several demonstratenso( ended up on life-
preserving machines but were not killed). Theseatvecthe martyrs for
the cause and the GAMErs demanded the punishmetiteoPlanetary
forces and withdrawal of the armed riot units. Ae armed intervention
was rapidly alienating the GAME population and dighg the Planetary
“WE” identity, many Planetary officials and armeatdes officers started
to doubt the wisdom of the armed intervention angasition of this law
by force.

The Planetary Council faced the dilemma—either datioue to use
armed force and provoke further violent conflictto withdraw from the
GAME unit and allow other natural-span units tohditaw their contribu-
tions to the dying machines. Both alternatives weghly costly and none
of them prevented secession.

What is at stake?

Does the world state have means of preserving iiseler the circum-
stances of differing lifestyle priorities—some dfieh require funding
from the groups which do not share these priorities
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The importance of this story is not only to highlighis question but
also to point out that the secession is not, neciygsa demand for the
right to kill unilaterally nor does it lead to tlaequisition of that right. The
GAMErs wanted a budgetary secession and were wittinremain under
the security umbrella of the World State. Theyddefd their right to arm
and to use force against non-GAMErs at least timdily were exposed to
the violence of the Planetary forces. They demaratpdhlity of recogni-
tion, not superiority.

Why should they be punished for that? Why is itninal to make the
demands that they did? If the GAMErs revoked theresth security agree-
ments and started to arm—in the absence of anwatthethis indeed
might have been regarded as a breach of law tlptiresl preventive
armed intervention. But preventive armed intervamtivas carried out
against a budgetary secession because the lattatehed the beliefs and
way of life of a group of people. Indeed, thesepgbeaegarded these be-
liefs as the most important—as the core of thein askentity—and their
identity was based on the way of life that involvdte use of life-
preserving machines. Even so, is the threat tcethesy deeply held be-
liefs (identity-beliefs) a sufficiently good reastor the use of lethal force
(or its contemporary equivalent) against those wbmot want to subsi-
dize those beliefs?

At best, Wendt's conception of a “good” world staffers no answer
to this question. But we can easily see how in@tj world state, those
whose identity beliefs are threatened would sestthieat to be not to their
deeply held beliefs, but to the whole order of st&te; they would con-
sider this threat—which is really a threat to tHeétiefs—as the threat to
the happiness and security of all. After all, foe hon-natural span adher-
ents, the whole order on which the Planetary stabeir imagined world is
based is that of the existence and functioningfefreserving machines:
if the latter are threatened, so is the order efithole world.

Under these conditions, those who extol the vabfdsuman life and
its preservation may be ready to justify the uskethfal force or its equiva-
lent against those who threaten their conceptidnuafian life. Their situa-
tion thus becomes similar to the idealistic Bolskewho are ready to Kkill
those who threaten the future egalitarian societye—tbelief in which
shapes the Bolshevik identity. And so the “goodtidstate of promoters
of life slips into a “bad” state of those who Kikople in order to preserve
life.

All'in all, Wendt's imaginary world state neitharles out successfully
all the causes or motivations for secession noviges sufficient either
utilitarian or moral grounds for criminalizing ses@on. Moreover, the
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criminalization of secession in the world state majy be a symptom of
its fundamental moral ambivalence and its potentiadbecome, as many
previous organizations which attempted to creatgodd state had be-
come, a “bad,” that is, a murderous, agency.

OWendt,A. 2003, European Journal of International Relatign®l. 9(4)



WORLD GOVERNANCE
CAN IT HAPPEN IN AGOOD WAY ?
NOT LIKELY'!

JAN NARVESON

For those of us who have our doubts about goverhrmagrsuch, at
whatever level, the prospect of world governmerikisly to be looked at
with something approaching stark horror. Is theo®dyreason for this
aversion? | think so. World government inherits pineblems of govern-
ment generally, but it adds a serious further lexfeproblems. And the
alternatives are at least better, if not very gotiuhat is the general thesis
for which | will try to provide some basic suppeortthis essay.

It is tempting to think of world government as al®ideal, and very
easy to succumb to that temptation. Think of all great things such a
government could do! —So enthusiasts are likelyap. But those who do
think that are thinking of government as it ideatiight be, in their views.
Most of us, | daresay, are benevolent despots ait:h# we were in
charge, things would be terrific! Each such thadthiks about the sub-
ject through his or her own particular shade okroslored glasses. The
problems begin right there. The various ideal visiof world government
are mutually incompatible, and how would agreenteEnachieved among
them, and at what cost? In any case, however, mha#ters even more is
that no such vision is remotely likely to be acleiévWe must think, not
about what conceivably in the best caseld be orshouldbe, but rather,
about what to hope for and expect given what wenkabout people, their
states, and their histories. It is in that spinattthe following reflections
are set forth.

Obviously all this assumes certain things aboutpghgoses of gov-
ernment. | am one of those who has doubts thatrgoents can actually
serve any of the good purposes for which they agsymably supported,
or at least tolerated, by those subject to theways, but at least it will be
useful to consider whether w&orld government could be expected to
achieve all or any of them even as well as, lehalbetter than, a collec-
tion of disparate, separate countries with assartatlial connections and



World Governance: Can it Happen in a Good Way?Llilaly! 111

relations, bilateral or low-number-multilateral datees and other agree-
ments.

Why Government? The Liberal Perspective

What, then, might we hope governments would doz@ifrse there
has been much disagreement about this. Howevecaweare down the
disagreement usefully, and considerably, by makirgeneral distinction
between what | will presumptively call “liberal” dnto be bland and
broad, “nonliberal” views. The general distinguigifeature of liberal-
ism, | hold, is that it holds that

(1) Government is justified only if and insofar iagyoverns for the
good of the governed, rather than of the goverrang;

(2) The “good of the governed” is the good of pead seen by them-
selvesrather than according to some purportedly objectiwr idealistic
theory not embraced by the individual concernedveBuoment, then, is
concerned witlenabling people to get what they want

All other views of government declare either, ie tmanner of Thra-
symachus, that the purposes of government simplyhar purposes of the
rulers, whatever the governed may think, or elsgehe manner of Aris-
totle, that The Good is such-and-such and goverhiseld promote that,
like it or not. There are, of course, innumerabdgiants stemming from
both views. The first, indeed, can hardly be callediew” in the relevant
sense—no sane philosopher is going to hold thasheelld all be rooting
for the despot irrespective of his aims. The secondthe other hand, is
very widely held and, I think, still more widely pinto practice, usually
by persons claiming to be liberals.

What is clear is that the first kind of view, whitkcall by the some-
what misleading but accurately enough name “comdgsm” has no
chance of achieving world government. If world gamreent could be
achieved and then maintained by force, of coutsen the vision of the
successful conqueror could in some measure beniretted. But it isn’t
going to happen, nor should it. Conservatism asifying force for all is
hopeless. The following treatment assumes, thexethie correctness of
liberalism without further argumehtOf course liberalism too has had its
diverse exponents and disciples in the last fewurass and especially in
the past few decades, and the kind of divergericeg have had plays
some role in the following discussion. But withdialism, at least the
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prospect of unity is not a virtual non-starter,igghe case with the as-
sorted conservative views.

My general, fairly bland generalization about tegilimate purposes
of government is that the idea is to help make [eebptter off—to live
better lives. On our liberal view, however, thegetter lives” are lives
that those very peoplethe to-be governed—musteeto be better for
themselves—not just better according to some pumdiome supposed
authority. The vision of the good life on the basisvhich they are gov-
erned needs to be that of a life that theant to live But of course, this is
very indeterminate in its implications for practidedeed, some of us,
sympathizing with Henry David Thoreau in spirit, maer whether the
best way for government to contribute to the imgotrtgeneral goal of
everyone’s achieving the best life they reasonalaly hope to achieve,
given the nature of their fellows and of their emtr environments, is to
stop governing altogether. But still, the genernaflaok of liberalism at
least suggests certain quite general more congrepacifiable purposes
for governments to pursue.

At any rate, we can conveniently categorize theseliows?

(1) Peace both internal and external: that is, to keep pedom mur-
dering and otherwise molesting each other—botlvetitizens (domestic
peace) and people from other countries (internatipaace). At the top of
every list is the control of civil violence. Govenants are to provide the
police who will punish interpersonal assaults, rfyband murder. They
are also to organize such defence as may be negéssthe special case
of foreign invasion, of course. But obviously thery agency that enables
such defence also enables, and has been usedtisiecBnmemorial for,
offense. Thus an implied further purpose is to miné violence against
citizens by governments themselves.

2) Welfarepromotion, specifically in the way of health, edtion, and
the production of the necessities and luxuriesifef People have sup-
posed, and expected, that governments would promatéealth, educa-
tion, and welfare: at least to keep people fronngyf the most prevalent
curable diseases, to make them literate, and tblenle neediest among
them to stave off starvation.

3) Large-scaleservices infrastructure, such as roads and bridges, and

what a long-ago student helpfully refers to as tdeox.” (Aquinas men-
tions “community festivals” and more generally ‘fagt well by the com-
munity.”) In the second of those capacities, pedee looked to gov-
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ernment provision of public facilities such as mshd the organization of
public festivals and the like—the Olympic Games edmmind.

For each of these objectives, it is worth obsentimag government is
not literally necessanfor achieving any of them. People can refrain from
injuring their neighbours, they can help them whemeed, and they can
form associations such as businesses or coopesatoieties for the crea-
tion of infrastructure, entertainment facilitiesdaareas of all kinds. The
defender of government needs to show us that gmesits can be ex-
pected to do these things better than independemtiyng individuals,
proceeding only by voluntary means, can managereTise of course, no
intention of attempting to show that here. Ratlieg, point is to add fur-
ther to the background of our topic here, one wgaddernment, for all.
The question is whether there is any serious hépamrovement from a
world government relative to what a loose and viann association of
separate states might be likely to do.

Nations have achieved enormously variable degréssazess in pro-
moting these three general objects. Regarding itlsg they have, for
example, generated an enormous number of wars| andllarge, and to
murder their own citizens in horrendous numbergyaRding the second,
they have sometimes managed to bring their peoptleet brink of starva-
tion, and occasionally over it; their populatiorsssé achieved highly vari-
able degrees of literacy, wealth, and health. Téwt bnes do pretty well;
the worst do miserably. And how you size up thedthiepends partly on
matters of taste. Self-glorificational display, atample—if you go in for
that sort of thing—has certainly been one of thateéd¢ major achieve-
ments over time, from the Pyramids to imposing gedaand the like, as
well as frequently heavy subsidies to various ef &nts. But the achieve-
ments of non-governmental organizations and indizisl are at least as
impressive. Nor should we overlook the tendency dowernments to
crowd out the private sector associations’ attenmpteese directions.

Enter World Government

When we move to World Government, what differencees that
make? The Stanford Online Encyclopaedia, in a b#iptypical vein,
tells us that “Proponents of world government offiéstinct reasons for
why it is an ideal of political organization. Sormee motivated negatively
and see world government as the definitive solutioald and new human
problems such as war and the development of weapbnsass destruc-
tion, global poverty and inequality, and environta¢megradation. More
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positively, some have advocated world governmerd psoper reflection
of the unity of the cosmos, under reason or God.”

It is interesting that advocates would lump theggether, for they are
extremely different. World peace is the absencevaf. Global poverty
need not lead to war, though it might, neither ngémbal inequality,
though the perception that the state on the ofterdf the line offers easy
pickings for desperate seekers of goods has not aauitributed to some
wars. And then, the adoption of equality as a gaal itself easily lead to
war, and probably often has done so, in one wagrmther. Environ-
mental degradation is a recent addition, and ratheydd bedfellow in this
group, but nevertheless one that can readily beapda for by enthusiasts,
who might see world government as the way to hagthbeal environ-
mental issues, such as “global warming,” which ently leads the pack
by a considerable margin.

As to global unity, it is, to put it mildly, not ear that the right way to
reflect any “unity” that the cosmos may have isstablish a world gov-
ernment. For one thing, if we really had unity,rtreurely we would be
united without world government. But if, as is faore plausible, we are
in fact diverse and disunited, then we should artuforget about the
“unity of the cosmos” and go our different ways.ymay, the plausible
view is that we are disunited in fact, and inddkdf the sort of problems
inducing us to set up a world government stem pedgifrom that fact.

| submit that there is little reason to hope foytaing helpful on the
second or third fronts from a world government—iou will expand on
that point below. In any case, we already haveQhgnpic Games, with-
out a world government, and innumerable other magonal or global
organizations and recognized festivals and so te. fdcus falls all but
entirely, then, on the first. World government, aball, is supposed to
keep the peace. If it is neither necessary noicserfit for greatly improv-
ing our expectation of peace, then there is nothhmeason to pin our
hopes on any of the others.

From the point of view of a world government, kegpiwhat is cur-
rently international peace would be a matter ofpkeg world-domestic
peace, as it were. The question is whether theaayigeally decent reason
for believing (1) that it would accomplish suchajective, and (2) that it
would confine itself to that function. | shall puesboth points—briefly
but, I think, sufficiently to support a negativesarer.
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World Government=World Federation

As things stand, World Government is necessarilpgyto be a sort of
Federation, a la Kant. One reason for this is thtdte world were made
into one huge state, with democracy in place, ctamtike the United
Stated would become small minorities, while my ogguntry, Canada,
would be a barely discernible speck on the politie@izon. It is essen-
tially inconceivable that any State, even the viange ones, would go
along with an indissoluble union of the world tlsatbjected its govern-
ment and citizens to the uncertainties of worldeumajority voting.

This is hardly unique. Canada and the United Statesfederal. A
dozen states preceded the United States; a cofifteovinces preceded
Canada, with more assembling in the lobby all retadlge added. In both
cases, powers are divided between these smallgicabentities and the
larger ones. But that doesn’t keep both of thesmizies’ federal govern-
ments from doing a whole lot of the sort of thitgtt inspires critics of
government with alarm. Are Ontario and British Guohia doing better
because they are subordinate to the federal stafmmada? Quebec and
Newfoundland may think they are: the Federal Gavemt imposes taxes
to “equalize” the situations of those two relathave-less provinces with
the have-mores. Arguably, all would do better vgitieer free trade among
themselves. Once political democracy sets in, hewethat’s unlikely to
get wide recognition by the people who count—namédliie People.
Think now of the 200 or so governments in todayt¥ld; in relation to
World Government ands prospects for elaborate programs of “equaliza-
tion” among them, as compared with its prospeatgpfomoting real free
trade among them.

A world government’s components would be nationaitsuall of
whom have been accustomed, and supposedly entitldat regarded as
“sovereign” states. That is a notion difficult tefthe and the status of a
state as “sovereign” is one that is very hard &iao in the modern world,
even if we can make sense of it. But in whateverkafle meaning it may
have, it is obviously going to be a major obstacléthe path of any higher
level of what claims to be government. If your sutioates claim to rank
equally with you, your authority over them is quesable. But if they
clearly are subordinate, their enthusiasm to jbinstitution is likely to
be modest at best.

In a recent press opinion column in Canada, a coistnaddressed the
guestion of what we can do about the governmeBuoma’s refusal even
to permit foreign aid workers to help out the nuower victims of a major
typhoon in the Irrawaddy delta. His answer was alisaging, but surely
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correct: nothing. “There is much talk at the wosl§hw-jaw organizations
such as the UN and the Commonwealth about “respitihsito protect”
and “soft power,” but for all this high-minded semtnt and flowery
rhetoric, nothing short of hard power is going tves most victims of
humanitarian crises. And the West, quite rightbyreéluctant to go around
invading sovereign nations each time some gensialisor president-for-
life decides to use a cyclone, drought, tsunansiomial unrest to keep his
people down and weaken his opposition” (Gunter,820Bobert Mugabi,
the government of Sudan, Fidel Castro—not to menti@o Zedong and
Stalin—all of these stunningly evil people remainietmune from the
world’s more decent regimes for whole lives oreatst for many decades,
despite the U.N., despite immense power, econondaailitary. Why so?
It's hard to resist the conclusion that nationsuatemed to thinking that
they have sovereign power will refuse to give ugt fower short of any-
thing but war, and meanwhile, the nations that iphssould make war on
them in the interest of the rights of their inhahis will be difficult to
budge in the direction of doing that very expensind risky thing. And it
is easy to believe that rather than run the riskosihg sovereign power at
the hands of a strong overarching government, thesgfer not to accept
the latter in the first place.

It might be thought that world government could eak difference
here. But that is, | fear wishful thinking. Everyamin a world with a world
government would be a civil war, and civil wars daa way of being
worse than the international wars with which therld/dhas been amply
plagued. The thought, perhaps, is this: that ioféinial world federation,
there would be an overall nanny who could keep ureuly charges in
line. But this is an analogy that runs out of piailisy fairly soon. Nan-
nies are usually large in relation to their chardag would world gov-
ernments be? On paper, yes. But would they bengilid risk their mem-
bers’ resources for these purposes if, as | thigvitable, they “ruled”
with little behind them but such force as moralssoa can muster?

A world government would not, in anything like cemt circum-
stances, come about in the usual way, viz. by cesiguAlexander the
Great, Caesar, and Genghis Khan are not wheratitsy more (if they
ever really were, for that matter.) Instead, wagyernment would origi-
nate in some sort of constitutional conventiorheaias the United Nations
did. Now, with such an entity, we have a chain thabout as strong as its
weakest link. If every member is such by agreemém@n the terms of
association will be extremely weak, else the onegeally want to get at
will not join, or will do so only on meaninglessites—as when, in the
U.N., Libya ends up in charge of Human Rights, dgample. And if the
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“rogue” states do join, the terms will be weak eglogo that we can'’t get
at them. Indeed, it will make matters worse. In Wald as it has been,
NATO forces could make war against Serbia on beb&lKosovo, for
example. The UN wouldn't have done such a thing—apeosition of
Russia by itself is enough to guarantee that.

So the question is whether world government migheéed enable a
“definitive solution to... problems such as warto”say nothing of world
poverty or inequality. And on this, it seems to i@ plausible view has
to be resoundingly in the negative. The reasorttiy is familiar: either
the problem of war is such as to make effectiveldvgovernment impos-
sible, or else, if soluble at all, it makes it uo@ssary. Both horns of the
dilemma deserve some further comment.

How would a world government prevent war? Will thember states
be happy to contribute troops (for example) to Btany expedition on the
basis of a majority vote of the members? Not likéfythey will only be
asked to approve the sending of them by somebady ten what about
the member against whom the expedition would bectikd? Would it
have a veto, or not? If it would, that's the endoof police action. If it
wouldn’t, what nation would join an organizationtvsuch powers?

On the other hand, let's suppose that the vari@i®ms are ready to
seek peace with others, to engage in trade, andedpect negotiated
agreements. In that case, though, what need ig thiea world govern-
ment? To be sure, some might say: to enforce tagseements. | reject
this argument altogether, though discussing ieagth is beyond the pur-
view of this discussion. A shorter way with it & dbserve that those who
make agreements and then disregard them pose keprtiat can amount
to a declaration of war, and if that is a seriotsbfem, then the condition
I’'m envisaging here simply isn't met.

The Stanford Encyclopedates Kai Nielsen thus:

“when the winning conditions exist for establishiagdesirable form of
world government or global governance—one that gilarantee human
security with individual liberty, protect the enwirment, and advance
global social justice—it will no longer be necesg8gNielsen, 1988:276).
Of course, on Nielsen’s view, on which an apprdpriabject for pursuit
by world government is, say, “environmental pratct and what he
claims to be “social justice,” the “desirable foohworld government” is
one for which “winning conditions” will never exjdieaving the question
whether he would favour world governmdrgforehand He there echoes
Marx’s distinction between pre-ideal socialism, @hiwould call for
enormously heavy government, and “ideal” communigrhich he sup-
posed would be anarchic. Discussion of the lat{giion is academic:
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given the way people have always been, communiatsgwill not be

achieved in anarchic conditions, period. Capitaistls, on the other
hand, apparently could be, so far as | can seeudllytbeneficial ex-

change among voluntarily acting individuals does megjuire the sort of
compulsory “distribution” that communism does. Buftat will happen at
the international level?

It is at such a level that, it seems to me, théleros facing global an-
archy are far less severe, as compared with warlcemment. That the
states of the world might cooperate to the extémad making war on
each other is far from inconceivable, and indeedtlfie most part hap-
pens—among most of them—most of the time. Worldegoment is un-
necessary among those ready to respect agreeraedtgeady to make
those agreements with like-minded others. So imsagathe world is like
that, no world government is needed to achieve desirable state of
affairs. But insofar as it is not like that, theogpects for forming a world
government via effective federation are roughly nil

There is also the question whether world peace dvactually be pro-
moted by world government. The tendency of govemtrieeto gang up on
the relatively weak. Knowing that the relatively akehave an incentive
for becoming relatively strong thus inhibiting thellying tendencies of
the world government. Of course, at the same thigerelative strength is
going to encourage the very behaviour that it vaespoint of world gov-
ernment to inhibit. Not good!

From the behaviour of member states in the Unitatiods, we may
also safely infer that a world federation any mowbust than that rela-
tively toothless organization would be characteatibg squabbling among
its members. If, as with the Security Council, s@tades have an effective
veto, this will, as it has done so far, inhibitegffive action to secure peace.
Everybody wants peace, of course—so long as ittheinterms. But they
disagree hugely over terms. And then what?

Democracy

A further important aspect of the problem of intgfanal peace is the
argument, due to Immanuel Kant in (so far as | Kntw first instance,
that if the world’s nations were all what he calléepublics™—
contemporary democracy being a tolerably good apymetion—then war
would, in all likelihood, not happen. Where the plage elects the gov-
ernment, Kant reasoned, people wouldn’t stand Xperding their money
and children on foreign adventures. They would dadt confine them-
selves to defence. If all significant players oa thternational scene rea-
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son similarly, then there would be no aggressiam;viithout aggression,
there is no need of defence, and so Kant's furdiesideratum, the absence
of large standing armies, would probably also gbtai

Democracy is the political system of choice in tbatemporary world,
and while it might be overly optimistic to suppa$at all the world’s
nations are destined sometime soon to become geypuemocratic, that
possibility is at least not to be dismissed ouhafnd. Again, the point is
that world government would be unnecessary to aehgeneral peace in a
world of democracies.

The Tendency to World Nanny-Statism

This brings us to a problem that is, | think, vemych more ominous.
For a tendency to erect government is evident,oitiab groups almost
everywhere, and an aspiration will surely arisdasfming a world gov-
ernment despite the lack of the most urgent redgpiaving one. We
may expect that world government certainly can eedainly would take
to its bosom all sorts of popular political goals-eAd health, welfare and
“equality” especially. And it would certainly do so even more ineffi-
cient and counterproductive ways than the sevegaraite governments in
the world do at present. It will decree that alisages should be precisely
23 mm in length, that all children will be vacciedtagainst diseases that
have never existed in the area, and innumerabkr ¢ings of that kind,
all the while staffing departments and committeés wecretaries, under-
secretaries, under-undersecretaries, and so ofinitely. We can expect
world government to have at least all of the vioésctual governments
everywhere, and very likely have them in much higthegree. Who, as
young folks say, needs it?

Kant, anticipating the above, says that what his @al'pacific federa-
tion ... does not aim to acquire any power like thfed state, but merely to
preserve and secure the freedom of each stateeilf, inlong with that of
the other confederated states” (Kant, 1983:104peEg&nce suggests that
we should not be too optimistic about this. Statlegys seek to acquire
power, and organizations with quasi-statelike pewsant to grab their
share when they can. The example of the UnitedoNatiloes not encour-
age us in this regard. Despite the decidedly naifipanature of various
of its members, the UN, with all its many intercammittees and associa-
tions, certainly tries to do considerably more thalmat Kant suggests.
And it in general does not do it well, and does twhdoes do at enormous
extra expense. Even if we only look at lesser sajpéional organizations,
such as the European Union, the situation borderthe ridiculous. We
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look to the EU for spectacular examples of bureazcgone berserk, with
an incredible welter of highly arbitrary regulatoabout nearly all aspects
of life.

Governments are touted for instantiating and praorgothe “rule of
law.” Yes, indeed, but here we need a distinctlmetween the rule of the
idea of Law, and the rule daws that is, the statutes and ordinances and
operating procedures of the innumerable agenciegogérnments. The
Rule of Law properly speaking would be the ruletloé basic laws of
society, above all that of mutual noninterfereriget governments are not
in fact very good at confining themselves to thhile they devote some
time to dealing with robbery and murder, they devatlot more of it to
controlling the drug traffic, enforcing speed lawsilding monuments to
various parts of itself, and other such things—oomnention fairly freely
breaking their own laws in various ways.

The true view of the Rule of Law is that the actiari people are to be
brought under a common rule that is in the comnmearést. Given the
diversity of people, that common rule is going ® the general rule of
liberty, that is, of non-harm. That people are taoassault, rob, or murder
each other is the bottom line for the rule of I&wd this basic level of law
does not obviously require government for its adstiation, though it
does require some kind of enforcement mechanisdeeld, we all admin-
ister this rule, to greater or lesser extent, andriy case much of the ad-
ministering is really judicial in nature. Peoplegaged in ongoing rela-
tions will in general see the wisdom of this gehetde, and generally
abide by it.

For a recent interesting example of how thingswark even at the in-
ternational level without world government, considerecent article by
Leif Wenar on international state robbery and wbato about it (Wenar,
2008). Wenar observes that on almost anybody’s vieany contempo-
rary resource transactions are in principle invalitiey involve stealing
from the people of countries that happen to hazabée amounts of valued
resources, such as oil or diamonds. Merchants amdrgments trading
with the rogue regimes that engage in this actistiguld desist from do-
ing so. But they won't, very likely, and so, whatdo? His proposal is that
any regime that does trade with the rogue stataldhio turn be subject to
a tariff of suitable size, the proceeds from whigbuld go into a fund that
ultimately will be used to enhance the situatiohthe defrauded people in
the original countries. This is an interesting id@ad in the case of a very
large, very wealthy, and moderately liberal statee—tJ.S. in this in-
stance—it could even, conceivably if not likely, niwpand work without
resort to world government. But if we had world gavment, we can be
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sure that nothing at all would be done. Since rgosernments participate
in the kind of robbery that Wenar deplores in higcke, we may also have
our doubts that they would even try to engage pncggram of the kind he
describes. But without world government, it's pbfsifeasible; organized
economic boycotts have had some effect in receatsydor example. All

such, however, require independent decision-makiagtop-down rules.

A final note should be added concerning the “loftgoals set for the
United Nations and about which most proponentsaidwgovernment are
enthusiastic—the promotion, especially, of headthjcation, and welfare.
| would argue that government in general is not petant to manage any
of these things, as compared with private provisidrere is a comparable
case against provision by world government as coetpwith provisions
by many separate states. Romania will do bettengryo take care of
Romanians than a world government centred in Bleigee maybe New
Delhi or Shanghai, in a not entirely unlikely fugur Individual states may
suggest that they do not know much, but they gdigextleast know their
own people better than foreign states with differamguages and cul-
tures. Diseconomies of scale are the expected dreex, and a world
government would show the greatest diseconomyl.of al

Conclusion

World government is a terribly mistaken idea. Theywhat real-world
states are and have been for a long time sugdestsathieving world
government by a unanimous federation is all butassible, and that if
any such thing really were possible, by virtue lté telative reasonable-
ness of the constituent states, then it would bksentirely unnecessary
since peace would be in everyone’s interest anddvbe maintained as
such. But such an institution as could possiblypeapwould inherit all the
worst features of government, while proving unneags for the primary
purpose of government—to maintain peace. On therdthnd, a world
government would certainly attempt to impose a aevettf wrongheaded
laws about any number of things, ineffectually bupensively enforcing
them, dampening the world commerce that is its noaimtributor to gen-
eral prosperity, and in general making life moréfidilt for everyone.
Those who think world government a shining idea¢del believe, to
think again.
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Notes

1. My recent bookYou and The Statg2008), explores politics generally on the
basis of this general division of theories.

2. | here help myself to the classification madeShbyThomas Aquinas in his inter-
esting little treatise®n Kingship (1982:815).
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KANT’SVISION AND HIS CONCERNS



APPROACHINGPERPETUALPEACE
KANT’S DEFENCE OF ALEAGUE OFSTATES
AND HIS IDEAL OF AWORLD FEDERATION

PAULINE KLEINGELD

The standard view of Kant's position on internatibrelations is that
he advocates a voluntary league of states andtsejee ideal of a world
federation of states as dangerous, unrealisticcandeptually incoherent.
This standard view reigns in both the Kant literat@nd the debates
among Kantian political theorists. However muchri®&awls and Jirgen
Habermas, for example, may disagree over whethat ikaight to defend
a voluntary association of states, their disputgrégmised on the standard
interpretation of Kant's position. [fhe Law of PeoplefRawls’s appeal to
Kant’'s purported reasons for rejecting the ideakofvorld government
serves as a theoretical short-cut, relieving hirtheftask of discussing the
desirability of a world federation of statbfn Habermas’s 1995 essay on
Kant's Perpetual Peacethe case for transforming the United Nations into
a cosmopolitan democracy with strengthened coembweers is preceded
by a lengthy argument showing that Kant's posifioRerpetual Peacés
riddled with contradictions and that Kant’'s ownriples should have led
him to argue for a federative state of states wittrcive powers.

In this essay | argue that the standard view oftigmosition is mis-
taken and that he in fact holds a third positiat tombines the defence of
a voluntary league with an argument for the iddah avorld federation
with coercive powers. | do so via an examinatiorthaf three main criti-
cisms that are usually levelled against Kant. The#eisms can be found
throughout the Kant literature and in the writirgfKant’s opponents, but
they are particularly central to recent attemptade Kant against Kant to
advocate the establishment of a world governmeindét, Fhe is criticized
for scaling back, on empirical grounds, the idda gtate of states to that
of a voluntary non-coercive league of states, whkil# maintaining that
pure practical reason demands a state of statéks@harge that consis-
tency requires that he advocate a federative sfattates with coercive
powers, and that Kant's appeal to the fact thatstdo notvantto join
such an institution makes for a decidedly un-Kantiae of argument.
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Second, critics object that a state of states isantontradiction in terms
and hence that Kant should not have rejected gronnds of conceptual
incoherence (Carson, 1988:177, 202; Guyer, 2000:4&8sting, 1996).
Third, critics regularly object that a mere leagueuld not help bring
about peace because there is no practical differeetween a voluntary
non-coercive league and no league at all.

| here defend Kant against all three of these dsand argue that they
rest on misunderstanding of Kant's argument for ldague of states, in
particular a misunderstanding of the relationshépnseen his defence of
the league of states and his claim that reason wig$na state of states.
Kant does advocate the establishment of a non-seeleague of state’s,
at least in his mature political writings (suchRerpetual Peacand the
Metaphysics of Morajs but he does so for reasons that both make good
sense within the framework of his political thearyd are compatible with
the stronger ideal of a state of states.

Even though the argument presented here conceznisttipretation of
Kant's theory of peace, it has implications fortbbihes of Kantian politi-
cal theorists mentioned above. Against those whioncthat their plea for
a federative state of states with coercive powennérely a Kantian im-
provement of Kant's own argument, | show that Kemgasons for advo-
cating a voluntary league instead of a state déstare not inconsistent
and deserve to be taken seriously. Against those uge Kant, as for
example Rawls does, to justify sidestepping a disiom of the ideal of a
federal world government, | show that it is in fawppropriate to do so.

In the first section | show why exactly Kant holtfgt states in the
state of nature do not have a right to coerce oshaties into a state of
states against their will, even though the analegh the state of nature
among individuals might seem to require such atrighthe second sec-
tion | argue that Kant does not regard the statstates as conceptually
contradictory and that his own defence of the iddah state of states is
compatible with his view of state sovereignty. e third and fourth sec-
tions | explain how, according to Kant, the volugtdeague of states
serves to bring a state of states nearer to réalizadespite the league’s
lack of coercive authority. | end by indicating hd{ant’s revised view
can be made productive for present-day philosoplpiogposes, suggest-
ing several amendments to current Kantian politicabries.

Before starting, | should make a terminological aoent about the use
of “states” and “peoples.” It is clear and uncowtnsial that Kant is dis-
cussing the relations among states, not nationgeoples in an ethnic,
cultural, or nationalist sense. The teWdlkerstaatrefers to a state of
states, despite the fact th@olk is generally best translated as “people.”
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Nowhere does Kant advocate the dissolution of igtates in favour of
the formation of a single world state under whiolividuals would be
directly subsumed. In the present case, Kant Umetetm “people” in the
political sense of a group of individuals who amted under common
laws, hence who form a state (cp. PP VIII:344). édingly, Kant indi-
cates at the beginning of his discussion of intiéonal righf in Perpetual
Peacethat he is discussing “peoples as stat¥&lKer als Staatgn(354),
and in the subsequent discussion he refers toguédetof states” and a
league “of peoples” interchangeably. Elsewhere,tates that “right of
peoples” Ydlkerrecht international law) is a misnomer and that the ap-
propriate term would be “right of statesStaatenrechtMM VI1:343; a
people with alleged common ancestry he cateanmvolkMM V1:311).
To keep the discussion below focused on the relstips among “peoples
as statesand to avoid nationalist misunderstandings, | tstate of peo-
ples” as synonymous with “state of states.” Thisutt not in turn lead to
a statist misunderstanding. One should keep in rthiatl Kant conceives
of the state as the political self-organizatioraajroup of individuals and
that he does not regard the rights granted tottite as independent from
the rights of these individuals.

I. The Potential Despotism of a Coercively Establised
State of States

One of the most infamous passages in which Kargrdisf the estab-
lishment of a league instead of a state of statdsei following:

As concerns the relations among states, accordimgason there can
be no other way for them to emerge from the lawbesslition, which con-
tains only war, than for them to relinquish, justdo individual human be-
ings, their wild (lawless) freedom, and to accustbemselves to public,
binding laws, and to thereby form a (continuallypamding)state of peo-
ples(civitas gentiurjy which would ultimately comprise all of the peegl
on earth. But they do not want this at all, acaogdio their conception of
the right of peoples (thus rejectifig hypothesiwhat is rightin thes);’
therefore, instead of the positive idea afa@rld republic(if not everything
is to be lost) only theegativesurrogate of a lasting and continually ex-
pandingleague[Bund that averts war can halt the stream of law-shogni
and hostile inclination, but with a constant threfits breaking out... (PP
VIII:357)

Kant here mentions the state of states (“stateeoples”) as an idea of
reason. Central to Kant’s political theory is thew that the state of nature
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among individuals can be overcome only by theijeseting themselves to
common public laws in a state. In the quoted passag claims that rea-
son demands that states do the same and leaveténeational state of
nature by giving up their external sovereignty, jeating themselves to
the public laws of a state of states (also callédald republic”). To the
consternation of his readers, however, Kant neetefis goes on to advo-
cate the establishment of a voluntary league ¢éstaithout coercive law
enforcement.

The passage is generally regarded as inconsistedtits standard in-
terpretation leads directly to the first objectimgainst Kant's advocacy of
the league of states. Some commentators criticeet,Kothers commend
him for scaling back what reason demands on thés lsdighe empirical
consideration that states do not want to join testé states. But all agree
that this argument is a decidedly unKantian mibiant is seen as arguing
that the idea of a state of states is a good onkeory but unrealistic in
practice, and this is exactly the kind of argumidnatt he himself repeat-
edly repudiates, most notably in “On the Commoni&ayThis May Be
True in Theory, But It Does Not Apply in Practice.”

| would like to propose that the importance of #tates’'wanting to
join a federative state of states can and shoulthteepreted differently,
and that their not wanting to join is a good reafsorKant, given his other
theoretical commitments, to advocate the estabkstinof a voluntary
league. Let me point out first that Kant is notisgyas he is often thought
to be) that one shoulkject the idea of the state of states. Nor does he
claim that statewvill never wantto join such a body. What he does say is
that because statél® not wantto join a state of states and (mis)interpret
international law as a right to remain in the stat@ature, such a body is
not able to “halt the stream of law-shunning anstit®inclination” that is
characteristic of the state of nature, and thattiig thing that can halt it
is a continually expanding league. Therefore, l@ndd, a league, not a
state of states, is necessary for the purposevirlg the state of nature (in
order to “halt the stream...” of bellicosity). Kgmtesents us with a view as
to how to start leaving the international stateature; he does not say that
we should reject the idea of a world republic ashsu

In fact, Kant defends the state of states as ideabnly in the quote
discussed here, but also in other, often-overloglasbages. |IRerpetual
Peacehe expresses the hope that “distant parts of trlvean peaceably
enter into relations with each other, relationsclihéan ultimately become
publicly lawful and so bring humanity finally eveloser to a cosmopoli-
tan constitution” (PP VIII1:358y.He writes that justice requires “an inter-
nal constitution of the state in accordance wittegurinciples of right, and
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then further, however, the union of this state vather neighbouring or
also distant states for the purpose of a lawfulesaent of their conflicts”
(PP VIII:379). Similarly, he writes in thBletaphysics of Moralghat be-
fore states leave the state of nature all intesnatiright is merely “provi-
sional,” and that international right can come tddhdefinitively and es-
tablish a truePerpetual Peaceonly “in a universal union of states
[Staatenvereih(analogous to that by which a people becomesta)st a
body which Kant here also calls a “state of pedp{@&lkerstaat MM
VI:350).

Turning now to the question of how to square Kaattwocacy of a
leagueof states with his defence of tstate of states as an ideal, | start
with a few words about the analogy between thes stdtnature among
individuals and that among states. Many commerdatiaim that because
Kant holds that the state of nature among indiMslwan be overcome
only by establishing a state with common laws el &nforcement, he
should also use the state as the model for overapithie international
state of naturé? Hence, he should have advocated a federationatésst
with coercive public laws and granted states thiharity to force each
other to join such a federal state of states.

Interestingly, in the texts from the 1780’s (sushtlae “Idea for a Uni-
versal History from a Cosmopolitan Point of ViewKant himself de-
fended this strong interpretation of the analogiwieen the two states of
nature (cp. VIII:24-5). But he later came to realikkat the analogy fails in
an important respect. As a result, he gave updaiier view, explicitly
denying that the analogy runs deep enough to weldfence of a state of
states as a matter of international right (righpedples).

The disanalogy, he writes iRerpetual Peaceis that “states already
have an internal legal constitution, and thus thaye outgrown the coer-
cion of others to subject them to a broader legaktitution according to
their [viz., others’] conceptions of right” (PP VIB55-6). This passage is
cryptic, and Kant's growth metaphor is not helpfdhe might be tempted
to invoke the second and fifth Preliminary ArticlesPerpetual Peace
which formulate versions of the principle of noneirference. But an ap-
peal to this principle does not yet explaihy Kant regards it as wrong to
coerce states to join a state of states, espega#gn that he also believes
that a state of states is mandated by practicabrea

There is, however, a way of understanding the itgpae of states
wanting to join that makes good sense of the problemagsages and
explains in what sense states have “outgrown” texaon by others. This
reading is more plausible than the standard viegabse it does not re-
quire us to regard Kant as blatantly contradictmmself in one and the
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same paragraph and instead enables us to findexezdHine of argument
that fits well with other major tenets of Kant'stry.

Whenindividuals exit the state of nature, the state they form maty
be perfect. Kant believes that it is always bethem the state of nature
that they left behind—since, on his view, any jigé condition, even one
that is only partially in accordance with principlef right, is better than
none at all (PP VIII: 373n)—even though it may (asdikely to) be the
case that the most powerful individuals or grougslegislating and ruling
in a despotic way. (Kant also holds, however, sheh a despotic state can
transform itself into a republican one, and thas improvement is pro-
pelle(lJIl by the self-interest of peoples and thelersy if not by their good
will.)

At the international level, however, the situatienquite different.
Whenstatesexit the state of nature, a state of states witr@ve powers
is not necessarily better, in termsrafht, than the international state of
nature. There is an important disanalogy that éxplevhy Kant advocates
a voluntary and noncoercive league instead of ecomestate of states.

The disanalogy comes to light when one realizesdhanting states a
right to force other states into a federation vatercive powers, analo-
gous to the right of individuals to force othertia state would mean, by
analogy, that the strongest state (or group oés}fawould end up setting
the terms, subjecting other states to its laws iatetests. Kant believes
that in the case of individuals leaving the stdteaiure, there is progress
even if the newly formed state is despotic. In¢hse of states leaving the
state of nature, by contrast, a despotic statdadés might quash any al-
ready existing rights that are secured internafiyhe subjected states, and
hence a despotic state of states can severelteiaaful freedom. After
all, there is no reason to assume that the strostge (or group of states)
acts in accordance with the requirements of righttijat it actsmore so
than the dominated ones). The states with less pmag be the ones that
are the most in accord with justice. The stateates may be governed by
laws that are inconsistent with the freedom (autayjoof the member
states, and a despotic federal state of stated clmulexample, destroy the
“republican” institutions through which the citizenf a particular member
state give laws to themselves. (This is suggestg@dismann, 1983:367).

Yet it does not seem that the risk of bad conserpeeis itself the rea-
son why Kant objects to coercing unwilling statetoia federation. Kant
does not say that it is, and indeed if it weres thould open him up to the
objection that this consequentialist line of argameould commit him to
endorsing cases in which a group of powerful “rdigaln” and rights-
respecting states coercively forces unwilling déispstates into the fed-
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eration. After all, such coercion would expand é¢xéernal freedom of the
population of such despotic states and it wouldrs#gat if the risk to
freedom is a reason not to coerce just statesaiféoleration, the chance to
expand freedom would be a reason to coerce unfatiss But this is a
strategy which Kant clearly does not endorse.

What does explain the importance of statestingto join, and what
does find support in the texts, is Kant's view lod ideal state as the union
of individuals for the purpose of being under commself-given laws,
along with his conviction that forcing states tinja state of states against
their will would violate the autonomy of these ividiuals as well as the
autonomy of the people they compose collectivelgntKregards states
primarily as unions of individuals, and ideally espublican unions of
politically autonomous (i.e., self-legislating) iatluals. Forcing them
into a state of states would run counter to théchdsa of the polity as a
self-determining and self-legislating unity.

This is most clearly illustrated by cases in whichlespotic state of
states would destroy rights and freedoms securédinvielatively just
states. But it holds true even in cases in whiehdbercion is intended to
be for the sake of the population’s own good. Pagnreif it seems that
citizens of brutally oppressive states would prédelive under a republi-
can federation rather than their oppressive rulargl hence that their
autonomy might be served by coercing their staie anfederation, it may
in fact be that what they really want is to be ipasition to decide for
themselves in this matter. The people may well wanget rid of their
despot, but it does not follow that they will wdatjoin a particular state
of states with its particular conception of justigéus, coercive inclusion
of a state for the good of the population comes rddavan essentially
paternalistic line of reasoning that passes overpilitical autonomy of
the people it purports to serve, and Kant's objetito paternalism are
well-known. The individuals within despotic stat@sy not want to join
the coercing state (or group of states) on thedatterms. This is also
illustrated by the various unsuccessful attempttherpart of strong states
that understand themselves as “republican” or “dwat” to impose
their version of republicanism or democracy ongbeulations of hereto-
fore despotic states—this was the experience ofinftance, revolution-
ary France at the end of the eighteenth centurgl, @so of the Soviet
Union and the U.S. in the twentieth century.

This seems to be what is meant by the passagedslcuoted above,
in which Kant claims that states have “outgrown ¢bercion of others to
subject them to a broader legal constitution adogrdo their [viz., oth-
ers’] conceptions of right” (PP VIII: 355-6). Thitaim does not mention
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risks, but rather indicates that the autonomy efitidividuals that make
up states puts normative constraints on the watysthtes exit the interna-
tional state of natur®. Thus, there is no parallel at the internationaéle

to a right that is granted to individuals in thatstof nature, namely, the
right to force other individuals to either entetoira state with them or
leave them alone (cp. PP VIII: 349n).

Kant's point is not that a state of states is niitady to be despotic (or
likely to be more despotic) than its constitueatess. Rather, his point is
that the starting assumptions in the state of patumong individuals are
relevantly different from those in the case of 8iate of nature among
states. In the first case one starts with a unalestate of nature, whereas
in the second case the state of nature existsiortlye external relations
among states that internally already have a cwildition. Forcingindi-
viduals to leave the state of nature in order to have tlebject them-
selves to common civil laws leads only to improvetr@ Kant's norma-
tive terms), because it establishes a civil coaditivhere there was none
before. Forcing existingtatesinto a state of states with coercive powers,
by contrast, violates their people’s autonomy (er& also lead to viola-
tions of rights and freedoms they have securedimitieir state). There-
fore, there is no right taoerceunwilling states into a state of states. As
Kant puts it in the/orarbeiten states are allowed to resist the attempt by
others to force them to join a federative statestates “because within
them public law has already been established, valserethe case of indi-
viduals in the state of nature nothing of the Kiakks place” (XXIII: 168).

Kant's argument does not depend on any particidauraption about
the motivation of states to avoid joining the coercstate of states. It is
valid regardless of whether the reason states dowvaat to join is the
conscious attempt to protect the political autonarhyheir citizensvis-a-
vis an existing internally despotic state of stateghe states’ stubborn or
self-interested attachment to their external sagatg on the basis of a
mistaken view of international right. Moreover,applies both to states
that comply with the principles of right to a smddigree and to those that
are near-perfect republics. Kant’s point in stregshe disanalogy isotto
defend the isolationism or self-interested policasimperfect states;
rather, the point is that there is no general rightoerce unwilling states
into a state of states. This does not imply thaajeroves of isolationism
or of self-interested foreign politics, of coursmd one should keep in
mind that Kant also holds that duty requires thates join a league of
states with an eye to promoting international peacdheyought to do so
even though they should not fugced to do so
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It is worth noting here that commentators who cidé Kant for down-
playing the analogy between the state of naturengnmadividuals and that
among states often themselves fail to take sesot® problems con-
nected with a strict analogy. Most of them (incstesitly) allow for vol-
untary joining and secession. The few authors whdotlow the alleged
analogy to its logical conclusion expose the damg@ennected with this
view. According to Thomas Carson, for example, m essay entitled
“Perpetual PeaceWhat Kant Should Have Said,” neither democracy no
consent are required for the creation of a stastatés:

[1f... the creation of a world government wouldjuére that all nations
have democratic or “republican” forms of governmehéen the prospects
for the creation of a world government are not gdbdhay seem unlikely
that all nations would ever agree to a particutamf of a world govern-
ment. But this is not necessary for the creatioa @forld government. It
would be enough if all great powers (or all nuclpawers) agreed to the
idealg)f a world state. They could then unite anchmel other nations to
join.

If the state of states is based on the sheer pofagefew states with the
weaponry that can compel all others, it is cleat the political autonomy
of the citizens of the states that are so compédibeievaporated, and the
despotic nature of this process is appate#tant has good reason then,
given his broader commitments, not to advocatectiezcive formation of
a state of states and advocate a league instead.

| believe that this reading of Kant's argument nsageod sense of the
passage quoted at the beginning of this sectidnf does so in a way that
departs from the received view that Kant settledafteague rather than a
state of states on “realist” grounds. Kant actuabyer gives up the ideal
of a federal state of states for reasons of felgibinstead, his defence of
a league of states is inspired by a concern titdta of states that is estab-
lished by coercing unwilling states into it runsuoter to the political
autonomy of the citizens of the member states. Bmgk durable peace
does indeed require that states form a state ti#fssthy analogy with the
formation of a state), but Kant denies that wey this goal is achieved
should be analogous as well. Kant's positive vieasgsto how this goal
ought to and can be achieved will become cleareutigns Il and IV
below.
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II. Sovereignty and the Importance of Political
and Moral Development

Kant presents a second argument in favour of aukead states (and
against forcing states into a coercive state des}alt too is generally
thought to be highly problematic, though | will &awargue that the criti-
cism rests on a misinterpretation.

In an important passage, at the beginning of rEsudision of the prin-
ciple of international right, Kant seems to rejéwe establishment of a
state of states citing a “contradiction” that wothén ensue:

Peoples, as states, can be judged as individuabmumeings who,
when in the state of nature (i.e., when they adependent from external
laws), already harm one another by being near oo¢har; and each of
whom, for the sake of his own security, can andhoug demand that the
other enter with him into a constitution, similarthat of a civil one, under
which each is guaranteed his rights. This wouldstarte a federa-
tion/league of peoples [Voélkerbund], which wouldt,neowever, need to
be a state of peopléSTherein would lie a contradiction, because every
state involves the relation between a superior (lebslates) to an inferior
(who obeys, namely, the people), whereas many peapithin one state
would make only one people, which contradicts thesppposition (since
we have to consider the right of peoples vis-aeash other, insofar as
they make up so many different states and shoulduse together into
one state) (PP VII1:354).

Interpreters often assume that Kant's phrase “theseuld lie a con-
tradiction” refers to the conceptual incoherencetha very notion of a
state of state¥.In his widely used translation, H. B. Nisbet reirdes this
assumption by rendering the clause as follows: tReridea of an interna-
tional state is contradictory, since...“ (MM:102ccording to this reading,
Kant regards it as part of the concept of a staeit has full sovereignty.
If states were to join in a state of states theylditave to relinquish their
sovereignty and hence cease to eassstates in the proper sense of the
term. Abolishing their statehood in the act of jog) the states would
actually form onlyone state, and not a state sthtes and hence, Kant is
thought to argue, the very idea of a state of stiateontradictory.

On the basis of this interpretation, critics hawenplained that Kant
neglects the possibility that states transfer qualst of their sovereignty to
the federal level of the state of states. They ddwdve to give up only
their sovereignty in their relations towards eadhen and they could
retain sovereignty in internal affairs. Kant iscséd have been under the
spell of a Hobbesian prejudice about sovereigntyregudice which, for-
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tunately, is easily obviated without requiring astyuctural changes in
Kant's political theory. The resulting (and purpaatly more consistent)
Kantian position would then be to advocate a wastdte (Kersting,
1996:437-8).

| would like to argue that the contradiction lidseavhere. First, it is
worth pointing out that the second objection sigsyvuneasily with the
first one, although many commentators bring up btitKant rejects the
state of states as a contradiction in terms, theraent targeted by the first
objection would not only be bad balso entirely superfluous. If one can
show that a square circle is conceptually conttadjc it is not neces-
sary—indeed it is rather odd—also to argue thatettz@e empirical rea-
sons why people will refuse to draw one.

More importantly, Kant does not actually write thihé concept of a
state of states is contradictory. Rather, he cldahasthere is a contradic-
tion between the concept of a state of statesherohe hand, and a fun-
damental “presupposition” of international righty the other. Conceptu-
ally, a state of states constitutes only one statis. a presupposition of
international right (right of peoples, right of &8), however, that it con-
cerns the interactions of a plurality of statesimernationalright, then, it
cannot be grounded in the ideal of a world-wideestd states, because if
there were such a global political body, there \dastrictly speaking be
only one state, and then international right woudd be applicable. Simi-
larly, Kant starts off the follow-up discussiondain Perpetual Peacéy
saying “The idea of the right of peoples presuppabe separation of
many neighboring states that are independent d¢f etier” (VI11:367, see
also XXIII:168). In short, when one is talking albanternational right
one should address the legal regulation of theantsmns among a plural-
ity of different states, not the internal laws dfiagle world staté’

If this is Kant's argument, however, one might abjéhat he could
have gotten rid of the contradiction by replacihg tright of peoples”
with something like the “right of a state of stat&One might then regard
his very assumption that it is important to essbinternational right as a
guestionable premise.

Kant's answer lies in his at first sight curiousnagk, in the quote at
the beginning of this section, that states “shoudd fuse together” (PP
VII1:354). This belief motivates his insistence #me establishment of
international right (“right of states,” as oppogedhe establishment of the
“right of a state of states”). But it is not immat#ly clearwhy states
should not fuse together, especially given Kantiswviction that the state
of states is demanded by reason.
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Kant’'s reason for believing that the states showdtifuse together is
not that they should preserve their sovereigntytbat the kind of fusion
he has in mind here is dangerous. He explains lijection to the fusion
of states by asserting that it would be bad ifestéddrmed a so-called “uni-
versal monarchy.” By the latter term he means dal@mpire that is
formed when states “fuse together” by being absbibt® a single strong
hegemonic state (PP VIII:367This kind of non-federal world govern-
ment, established by one imperialistic state thatllows all others, leads
to “soulless despotism” and the peace of a gradegfP VI1:367)*°

Kant's objection to the formation of a universal macchy does not
imply the rejection of a federal state of statesthe passages under con-
sideration, Kant explains his rejection of the funsof states in terms of his
rejection of the formation of a coercive universabnarchy. It does not
mean that he rejects the ideal of a global fedamadif states. If he were
opposed tany transfer of external sovereignty, one would exct to
criticize strongly the creation of the United Statdf America, which he
does not do (cp. MM VI:350), and of course it woblel odd for Kant to
claim, as he does repeatedly, that the state @fssimdemanded by reason.
As Sharon Byrd has pointed out (Byrd, 1995:186-8jnBowever, many
commentators mistakenly read Kant's arguments agdhe “universal
monarchy” as arguments against all forms of woddegnment.

Thus, Kant can consistently reject the “fusion’stdtes and yet defend
the ideal of a global federation. In fact, on hisw;, the initial separation
of states, reinforced by differences in language @atigion, furthers the
internal development within states (also calledttme” by Kant), and this
development will prepare humankind for the futustablishment of a
world federation of the right kind. Kant expectatticultural development
within states will lead to “greater unanimity onrmiples” (he presumably
means moral and juridicalpolitical principles, ding the principles of
international right). According to Kant, this inaeed consensus on nor-
mative principles will facilitate a nondespotic pedhat peoples (as states)
enter into willingly and autonomously (VIII:367).n©e enlightenment has
progressed far enough and people have learnee toes@nd their cultural
differences and achieved a proper understandingndf respect for the
universal principles of human rights, republicanismd international and
cosmopolitan rightthenthe time will be ripe for the transition to a gib
juridical condition®
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[ll. Whether the League of States Would Make a Differere

If we take Kant to endorse the state of states afisr a certain level
of development has been reached, then it becomesatto determine
how he envisions the role of the league in the kigweent toward a more
secure peace. He clearly sees the league as pronpdace, but it is a
point of contention in the literature whether inhaectually do so.

The third common objection against Kant's viewsp@ace (according
to the standard interpretation) is that the leaglistates is not able to
make any practical difference for promoting peadee charge is that if
the league is merely voluntary and non-coercivéy throse states will join
it that would not wage war anyway; moreover, if amden these states
later change their position and do become bellicthisey will simply quit
the league (as happened with the League of Nafiorthe 1930'sf*
Strong states will behave opportunistically, sutijer the interests of
weaker states to their own, using the league amstrument of foreign
policy when this is useful to them, and quittingsamply disregarding the
league when it is not. Thus, the league does nmbtamgthing substantive
that goes beyond the mere subjective intentiom@fmember states not to
wage war, and hence it does nothing to promoteeguess Friedrich Gentz
put it in 1800, “A free treaty among states will tienoured merely as long
as none of those who signed it possess both tHeandl the power to
break it; in other words, as long as peace, whiehtteaty is supposed to
establish, would exist also without it” (Gentz 19839).

Kant nowhere provides a detailed explanation of hbes league of
states is supposed to work. This is quite remaekghlen the crucial role
he accords to it, and it is hard not to agree @i#ntz when he complains
about this lack of detail (Gentz 1953: 478n). Hogrewve do find the
beginning of an account in tiMetaphysics of Morajsand it provides the
rough outlines of a reply to the third objection.

In the Metaphysics of MoralsKant conceives of the league on the
model of a “congress of states,” where the mingstédrcourts and repub-
lics present their complaints and reports of hidistl in order to submit
their conflicts to arbitration (MM VI: 350-51). THeague of states would
create a permanent institutional structure for kcinfmediation, opening
up channels for communication and offering struesuior neutral arbitra-
tion and negotiation that would otherwise not existwould have to be
arranged on an ad hoc basis.

Thereis, then, a practical difference between a world vétid one
without a league of states, however sketchy Kant bgaon specifics. The
league goes beyond a mere treaty not to wage wahoW the league,
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states with conflicts have to work these out betwibemselves, and they
may fail to seek out impartial mediators and regorwiolence instead.
Third party states may offer themselves as mediatdfrcourse, and Kant
says as much iRerpetual Peacewhere he points out that because a war
may well go against the interests of third pargtes, these may do their
best to bring about a settlement (PP VIII1:368).point out that negotia-
tions and mediation may also take place withowaaylie of states, how-
ever, is to underscore rather than refute the piatgnhelpful role of a
league. This is not to say that the league willagisvbe successful, as we
already saw acknowledged in Kant’s hint at the tamtsthreat of hostili-
ties that would exist even with a league (PP VBFB But one should not
flatly dismiss the potential of the league as astitutional framework for
helping states keep the peace. Furthermore, thguieeaf Nations and the
United Nations have shown that such a league ceongpass a good deal
more than a mere court of arbitration, including tagulation of trade and
labour laws; support for economic and political elepment; educational,
scientific, and cultural exchange, and more.

Such considerations shift the burden of proof dhimse who imply
that there is no value at all in creating chanfmisiegotiation and media-
tion (and any other peace-promoting institutionat tthe league might
provide for). It is easy, of course, for Gentz dagr sceptics, to point to
the failures of voluntary leagues to stop wars.SEh&ilures are clearly
visible to all. But for the evaluation to be fasgeptics need to take into
account instances in which the league’s mediatsolved a conflict that
would otherwise have resulted in war or in whiclshibrtened the war’s
duration. The empirical question is not whetherumtdry international
associations will themselves put an end to allrir@8onal conflict: Kant
agrees that they will not. Rather, the questionhisther mediating institu-
tions (even if voluntary) can prevent, postponemitigate conflicts in a
way that allows for internal improvement within tstg, and the gradual
development toward a more peaceful world. This eicgdiassessment of
the efficacy of a league of states is considerabtye complicated than
Kant’s critics admit.

IV. The Process Toward Peace

Kant’'s well-known view is that peace is in evergtsts interest and
that states will be moved to join a voluntary leaguut of sheer self-
interest if not out of nobler motives. Underlyinkist confidence is his
long-held assumption that the consequences of Waewentually become
so costly and destructive that states have areisttén avoiding war (368).
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Even though they initially do not yet want to rejinsh their sovereignty
to a state of states, their self-interest will néweless move them to join a
league.

In addition to the older theme that peace is indages’ interester-
petual Peacexpresses Kant's further convictions that seléiiest moves
states internally in the direction of a republigavernment (see above, n.
13), and that republics, in contrast to despotitest are naturally inclined
to peace. This is so because rulers of despotiesstasily declare war,
and they will simply make their subjects shoulds burdens. Despotic
states are therefore more prone to war, but theyalso likely to succumb
from within when these burdens get out of contaslin Kant's eyes had
happened to thancien régimen France. Once they start to crumble, they
provide opportunities for reform, as Kant also thlouhad happened in
France (MM VI:341, cp. TP VIII:311). By contrashe government of a
republic, in which the citizens themselves decidetier or not to go to
war, is more pacific. Kant believes that citizenfi realize that offensive
wars go against their self-interest, and hence dhapublic will not start
such a war. Furthermore, once a republic has baemefl, this may con-
stitute a crystallization point or anchor for a ifiadeague, Kant writes,
expressing a rosy view of the French conquestsigutie revolutionary
wars (PP VIII:351, 365-7). Thus, he believes thate are several factors
that move humanity in the direction of peacefulutdcanism.

Self-interest alone is not enough to make this @earable, and Kant
is the first to admit as much, mentioning the cansthreat of the outbreak
of hostilities that afflicts the league (357). TyuPerpetual Peacas a
“moral task” and peace is desired “not just as gsjmal good but also as a
condition that arises from the recognition of duf{g77), and only then
can peace be truly perpetual. Kant believes, howedhliat the league of
states does make a positive difference, howevell gaehaps initially,
and that over time it will lead to more stabilffy.

Starting with his first writings on history, Kantiéew was that the less
war there is among states, the more this will afowfurther political and
moral development within states (cp. IUH VIII:20+30P VIII:311-12,
see also below). As long as states have to use mrgunts of their re-
sources for protection against threats by othdrsy tcannot use these
resources for, say, improving the education ofrtle@tizens. Moreover,
war and the threat of war tend to curtail the endefreedom of the citi-
zens and distract efforts to improve the politisgstem within the state.
The absence of war will free up resources and enalibcus on the inter-
nal development of republican (current Kantians lfamant to say “de-
mocratic”) political institutions. This developmewill then reinforce the
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peace process and make it more secure. The idé&ditéis conviction is
that a reduction of warfare is conducive to paditiand moral progress
within states and that this progress in turn contes further towards
peace among states, and so“b®nce there is agreement on universalist
normative principles (such as a republican cortsity human rights,
etc.), then a voluntarily created state of states loe actively pursued.
Thus, when critics claim that Kant’s peace thearypiioblematic because
the league of states will not I£3tthey overlook the larger framework of
Kant's view of history in which the role of the tp#e is embedded.

As a final step, once legal peace is establisheglptospect is opened
up for ever more moral learning. In a particulasblient passage on the
relationship between the Doctrine of Right and Bectrine of Virtue,
Kant writes that when laws secure freedom exteynadher freedom (mo-
rality) will “liven up” and this, in turn, will enance obedience to the laws.
Thus, the legal peace is gradually made more seoecause peaceful
behaviour will no longer be inspired merely by anus self-interest but be
backed up by peaceable dispositions:

A firmly established peace, combined with the greahteraction
among peopleNlenschehis the idea through which alone is made possi-
ble the transition from the duties of right to theies of virtue. Since when
the laws secure freedom externally, the maximdgo govern oneself in-
ternallyin accordance with laws can liven up; and convgrshk latter in
turn make it easier through their dispositionsléovful coercion to have an
influence, so that peaceable behavioieflliches Verhaltehunder public
laws and pacific dispositiondriedfertige Gesinnungénto also end the
inner war between principles and inclinations),, ilegality and morality
find in the concept of peace the point of supporttiie transition from the
Doctrine of Right to the Doctrine of Virtue. (XX1854-5,Vorarbeitento
theMetaphysics of Mora)s

We find this developmental view in many other tefxtsn the 1780’s
and 1790’s (e.g., the 1784 essay, “ldea for a UnmaleHistory from a
Cosmopolitan Point of View?® the third essay in “On the Common Say-
ing,” 1793).

Current Kantian theorists do not share all of thetipulars of Kant's
teleological assumptions regarding the histori@ladopment of human-
kind, but significant aspects of the view are gfitesent. For instance,
Rawls maintains that the mofidéne Law of Peoples observed, the more
‘moral learning’ takes place. By this he means ypelogical process by
which peoples will tend to accephe Law of Peopleas an ideal of con-
duct and transform what once was a mma@dus vivendinto something
more stable (Rawls, 1999: 44-45).
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One might wonder, though, whether Kant’'s developaigrerspective
does not indirectly undermine his own argumentdostate of states. If
self-interest leads to the formation of republisd if republics are natu-
rally peaceful, then it would seem that a leagueepfiblics would forever
do away with war even in the absence of any fedaraltcive authority.
Or, put differently, it is unclear whigerpetual Peacavould require a state
of states instead of a mere league of republicat’&&laim that republics
are naturally peaceful is often quoted in conterapotheories of interna-
tional relations, ever since Michael Doyle showedttit is confirmed
empirically when narrowed to the thesis that demciers do not wage war
against each other (rather than in the broadeforetiat they do not wage
war in general) (Doyle, 1983 and 1993). On the dasithis assumption,
then, one might believe that a global democratiratiould be enough to
durably do away with war, as indeed Rawls holdShe Law of Peoples
(Rawls, 1999:8).

Kant has several answers to this question. Fortluing, truly Perpet-
ual Peaceshould be backed up by the appropriate normativwictions,
not just by the fact that it is in everyone’s i&l;, because a peace that is
based merely in self-interest is not really seé(re.

Furthermore, the fact that humans fres, coupled with the propensity
towards evil that is rooted in human nature, mehas they in principle
pose a threat to each other’s external freedomtl@iadhreat needs to be
countered with a system of public and coercive lafent believes that
this last point also holds at the level of the riatéion of states, as is clear
from the passage quoted at the beginning of setit@mmove.

Finally, even a general “moralizatidfi’of humanity would not make
the state of states superfluous. This is clear fikant's handling of a
related worry with regard to the state. Kant argihes the state is morally
necessary even for “goodnatured and justice-lovimgfividuals (MM
VI:312).The reason for this is presumably becaussr tunrecognized
prejudices or one-sided perspectives might be ds @dth the demands of
justice or produce conflicts that need to be sittldence, true peace re-
quires not just the absence of hostilities, bub e lawful arbitration of
conflicts by an authority established over the vwidlials; the same argu-
ment would hold in the case of states.

In the Metaphysics of MoralsKant invokes the problem of size (not
the problem of states never wanting to join) asugds for ruling the per-
fect realization of the ideal of a state of staimpossible. Echoing a
widely held view, he writes that if a state of eabecomes too large, it
becomes impossible to govern it and to protect eaember; but if there
were more than one such body this would reintroduag and therefore
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Perpetual Peacés an “unrealizable idea” (MM VI:350). But he doest
give up the idea, stating that the “continual agpration” is possible and

a duty (350). Thus, even if one disagrees with Isaatsessment that a
global federal state of states is impossible fasoms of size, as some
recent commentators dd,one should not accuse him of inconsistently
having given up the ideal on the basis of its impcability.

V. Kant and Kantian Theories of International Relations

The core of Kant's argument, then, is that the fallization ofPer-
petual Peacealoes require a federal state of states backed, upebmoral
dispositions of the individuals within the membéatss, but that this goal
should be pursued mediately, via the voluntaryldistament of a league,
and not via premature attempts to institutionatizstate of states immedi-
ately. Out of concern with the protection of autmyp Kant holds that the
right way to approximate the state of states ideieelop a league of states
first. Citizens and politicians ought to work priaatly towards the estab-
lishment of a league, but the ultimate goal thegusth have in mind in
doing so is a situation in which all states haveonee republics and their
citizenry has become enlightened enouglvémt to submit to the public
and enforceable laws of a republican state of stdthis ideal of a fully
realized Perpetual Peacemay well remain out of reach—indeed Kant
thinks it will—, yet it remains for him an idealahone can and ought to
strive for and that can be approximated.

Kant's position as presented here is thus much morsistent and
more nuanced than is usually thought. He doestdagirovide sufficient
details regarding the preferred structure of ttegle and the federative
state of states, however, and regarding the quresfibow one determines
whether the time is ripe for moving from a leagaeatfederative state of
states. At one point Kant expected the processrtbite state of states to
take “thousands of years” (Lectures on Anthropoldg¥V:696—7), and
hence he may have viewed the second issue in ylartias not pressing.
Current Kantian theorists have developed accountariend this deficit,
in light of the real achievements and real disastdrthe past hundred
years. The current world is very different from thee Kant had in mind.
There already is a league of states, comprisedeovast majority of states
on the globe. The UN certainly has its problemsKast expected it
would, but it can also boast some important suesesBurthermore, in
significant respects the world is already engaged process of transition
towards more binding structures (as indicatedef@mple, by institutions
such as the International Criminal Court and therld/@rade Organiza-
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tion, and the fact that states can now be punidbediolating human
rights). Any appropriation of Kant's theory of peaneeds to take these
changed circumstances into consideration, as masti&h theorists are
well aware (see especially Habermas, 1997). If ntgrpretation is cor-
rect, however, Kant's own argument is not only catiige with these
developments but also suggests some interestingidaments to current
Kantian theories of peace. | will merely give sohiats here. | do not
aspire to defend the Kantian position per se blyt tmshow how Kantian
theories might be affected if one takes into actd{ant’'s arguments as
presented in this essay.

Those who, like Rawls, reject any type of world gmument can no
longer justify their view by an appeal to Kant. Rewvow lacks an argu-
ment for the rejection of the ideal of a world rbfici of the sort that Kant
holds up as ideal. The reasons Rawls adduces twateohis rejection of
world government in general and that he borrowsfi€ant are actually,
for Kant, merely reasons to reject a hegemonicesfae., a “universal
monarchy,” see above). Although this does not afre® mean that a
Rawlsian could not craft an argument for rejectimg Kantian ideal, at the
least there is a need for more discussion.

While Rawls’s theory “makes room for various forwfscooperative
associations and federations among peoples” (Ra@89:36), a world
federation of states is explicitly not part of tideal, and peoples are to
remain “free and independent” (Rawls 1999:37). Téalist utopia he
outlines includes what he calls a mere “confedenétiof independent
states (“peoples,” in his terminology), and whemiRamentions the pos-
sibility and permissibility of states joining tofet to form federations, he
always speaks of such federations in the plurgl.,(éRawls 1999:70). In
light of Kant's theory as interpreted above, wratnissing here is the
ideal of a lawful and enforceable global arbitration aainflicts. Rawls
believes that the lack of enforcementldife Law of Peopleis not a prob-
lem, because in the realist utopia as he envisiotie members of the
confederation will not have reasons to wage warinsfjaeach other
((Rawls 1999:9;19). As we saw above, however, ontKaview a “league
of republics” is not enough, because even law-abigieoples may find
themselves in disagreement on important mattershande in need of a
lawful and enforceable settlement of their dispuBasRawils still faces the
problem that if the confederation he envisionsteatés in a binding and
enforceable way, this significantly diminishes timelependence of the
constituent states and makes the confederatiommastaits of a federa-
tion after all; if, on the other hand, it does adbitrate in such a way, there
is no mechanism to settle disputes among “well-@di@eoples.”
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Furthermore, the interpretation here proposed signvs that consis-
tent Kantian theorists need not and should notdte view that states
should be coerced into a federative world statefath, the interpretation
here proposed outlines a third Kantian answer (Kaatswer) to the tradi-
tional dilemma of global order, viz. the dilemmaatttwithout a world
government one cannot cure the ills of anarchythat with it one faces
the risk of world-wide despotism. This answer, noea¥, shows that Kant
takes the risk of despotism very seriously.

To those who still defend the ideal of state-lila@ditiral structures at
the global level but who steer clear of the vieat tthese should be estab-
lished coercively, Kant’'s position suggests an éased focus on the
proper emergence of these structures and their datio legitimacy. In
this connection it is interesting that in his meesent work, Habermas
distances himself from his 1995 position mentioa¢dhe beginning of
this essay. His focus is no longer on bringing alsiate-like political
structures at the global level. He now believes tlwdng so is impossible
because of the lack of a cosmopolitan consciousaresthe part of the
populations of the world’s states. In fact, he rslieves that a federative
world state ismeverpossible, on the grounds that successful politidel
gration requires a particular kind of collectiveeidity, and ngparticular
collective identity could ever be available at thebal level. Only univer-
salist morality would be available to motivate pkeof act as citizens of
the world, and as a matter of empirical psycholagifact, Habermas
claims, this is not enough. What is left then is gromotion of a “world
domestic policy without a world governmentWéltinnenpolitik ohne
Weltregierungy. Habermas suggests that a dynamic array of dalive
democratic processes and organizations, at thenahtiinternational, and
transnational levels, can greatly increase thel land legitimacy of bind-
ing regulation concerning matters of global conc@tus, it is possible to
continue the transformation of international laswoia cosmopolitan order
(a process that Habermas recognizes is alreadywagewithout leading
to a centralized world government (see Habermas1:200-1).

Habermas’s shift towards viewing tlatitudesof the populations of
the world as a crucial factor in assessing theilidayg of the federative
state of states is very much in line with Kant'glanent as presented
above, especially with Kant's emphasis on the irtgrare of peoples
wantingto join. But instead of making this shift on thasks of an appeal
to empirical psychology and an assessment thatittcpbworld organiza-
tion will always and structurally lack sufficiergditimacy for more than a
very elementary role, Habermas might be advisettda more closely on
Kant to revise this into a stronger argument. Argger version would be
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something like the view that any expansion of teach and powers of
currently existing globally regulating institutiofsuch as the UN, WTO),
or the establishment of additional ones, shouldcged only via fully
democratic processes. Indeed, what Kant's arguaemresented in this
essay suggests is that this is the only way torsetwe legitimacy of such
global political structures. Even if the statesta$ world may not (or not
yet) want to sacrifice their external sovereignyydubjecting themselves
to a global political system, there is still mutlattcan be done to move in
the direction of a legitimate world government. A fully legititeaworld
government may remain out of reach. The extenth@&hvthe necessary
cosmopolitan will and consciousness on the path@fworld’s population
will actually develop, however, and hence the extenwhich a non-
despotic global legal order can be realized, shogidbe limited in ad-
vance on grounds of empirical psychology but caherabe treated, in
typical Kantian fashion, as an open question.

The thoughts expressed in this final section, h@mreare just a few
tentative suggestions as to how the re-interpmtatif Kant's theory of
peace that | advocate in this essay might affecttiga political theory. In
the present context, | cannot discuss them inaefft detail nor do justice
here to the complexity of current Kantian polititagory. Whether or not
these speculations are plausible, they should isttadt from the main
thesis of this essay: that Kant’'s argument forl@ague of states is differ-
ent and much more consistent than is usually thibugttording to Kant
the creation of a league of states is not itsedfuliimate ideal. Rather, it
constitutes a first important step on the road tdean ever greater trans-
national regulation of the interaction among stateprocess that should
be guided by the ideal of a global federative sthistates®

Notes

1. Rawls (1999:36). Strikingly often Rawls writdsat he is “following Kant's
lead,” endorsing what he sees as Kant's rejectfonasld government (1999:36)
and the argument for tHeedus pacificunge.g., 1999:10;19;21;22;54).

2. Habermas (1997:114-126). On Habermas’'s morentreteft away from this
position, see section V below.

3. For example, Allen Wood claims that the argunaPerpetual Peacevould
seem to require a state of states but that theuatds riddled with perplexities.
Thomas Pogge similarly calls Kant's account “extegmunsettled” and portrays
Kant as experimenting with one argument after agothithout developing a
single one successfully, trying to evade the denfand world state that his theory
commits him to (Pogge, 1988:427-433; Wood, 19953ke also, Carson, 1988;
Cavallar, 1999:123; Dodson, 1993; Habermas, 199ffeH1995 and 1998; Lutz-
Bachmann, 1997).
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4. This criticism was formulated as early as 1868e(Gentz, 1953). Cp. also
Habermas (1997:117-8).

5. There are a few authors who have (rightly) adgthet Kant defends the ideal of
a state of states; but they go too far in the otlirerction, saying that the “impres-
sion” that Kant “seems to favour the League of dial' is “misleading.” In argu-
ing that Kant defends a state of states insteaal lehgue of states these authors
tend to appeal to what they believe would be coesisfor Kant to say, less to
what he does say. Cp. Byrd (1995:178-9); Axinn @1285-9).

6. | follow common practice and translate Kant'®Rt” in this context as “right,”
to indicate that it does not connote a legal clairha complete condition of exter-
nal lawfulness (“external” lawfulness here in castrto “inner” moral lawfulness).
7. In “On the Common Saying,” Kant explains thiemmology: “in thesf means
“in theory,” “in hypothesi is equivalent to “in practice,” TP VIII:276. Orh¢
states’ interpretation of international right asgit to remain in the state of nature,
see theVorarbeitento Perpetual PeaceXXIll:169.

8. Dodson’s formulation is representative: “Thigument, however, explicitly
accepts the subordination of considerations ofigesto empirical judgments of
what is realistic in the near future... In puttiiogth this argument, Kant succumbs
to the very same weakness that he so often waragaisst—Ileaving us with only
a ‘surrogate’ arrangement so that something casabmged” (Dodson, 1993:7).

9. In the comments to the third Definitive Articklll:358. Earlier in the text Kant
made clear that a league of states would not hawdicplaws, hence this quote
suggests the ideal of a state of states.

10. See note 3 above.

11. See the famous passage in which Kant statéshibgoroblem of creating a
good state can be solved “even for a people oflsléifionly they have under-
standing)” (PP VIII:366).

12. One may want to disagree with the strong néerientionist conclusions that
Kant draws from this line of reasoning, but thestadng itself does not need to be
read as flagrantly inconsistent. For a critiqueKaht's non-interventionism, see
Teso'n (1991:67-8).

13. Carson (1988:211). The world government wowddeh‘military forces suffi-
cient to dismantle and defeat any national armythe process of creation”
(1988:185—note also the “far reaching intelligemzgwork” of the world gov-
ernment, and Carson’s assumption that one canmravailitary take-over just by
having rules against it (988:203-4). Cp. also Ax{d989:249): “We may use
violence to compel membership in an internatioedkefation. Things seem quite
unKantian, yet we have merely put together Kaniis positions.”

14. Commentators who criticize Kant's defence o thague of states on the
grounds that the league is likely to have many dlawd who argue that only a
state of states would be able to solve these prablaften overlook the fact that
the state of states itself, if pursued insteadlefgue, is also likely to be flawed.
15. This remark indicates that the tevidlkerbunditself is neutral as to whether or
not the institution has the power to enforce itgsldcp.ldee VIII:24, line 23-28,
where the term is clearly used to refer to an irdonal federative union with
public binding laws and the authority to enforcertf). This neutrality is hard to
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preserve in the English translation. “Federatioa’ lthe connotations of a strong
centralized government; “league,” on the other handgests a loose association. |
have translate¥6lkerbundas “league of peoples” wherever it is clear thahkis
speaking of a voluntary association without coergiowers, but in this particular
case it seems good to point out the ambiguity entéim. The same ambiguity is
found in Kant's use of the latinate versions of tien, e.g., the word “federalism”
in the second Definitive Article dPerpetual PeaceHere too, however, the larger
context dispels this ambiguity.

16. See above, note 4.

17. Kant's argument here underscores once mordttaaerm “people” should be
read in the political sense. After all, if the temere used in the nationalist sense
one could easily conceive of a state comprisedufipte peoples.

18. See MM VI:311, where Kant himself uses thisntévolkerstaatsrecht

19. On the concept of the “universal monarchy’tie eighteenth-century discus-
sion, see Cavallar (1992) and Brosbach (1998).

20. This developmental view also underlies Kani&swin the Religion, where he
warns against “the premature and therefore (sihadrnes before people have
become morally better) harmful fusion of states&l(R1:123n); cp. “Conjectural
Beginning of Human History” VIII:121. For a discims of Kant's attempt to
reconcile national differences with global unitgesMcCarthy (1999).

21. See also Habermas (1997:117). Despite the pamajlels that do indeed exist
between the league proposed by Kant and the tvilkerd@ntury League of Nations
one should not forget that the latter failed tddal Kant's proposal in important
respects, for example, because its members digiveup their standing armies.
22. This role of the league is hinted at by Pod@88:430) and Cavallar (1999:ch.
8).

23. The developmental perspective here also explalny Kant does not discuss
the worry that the members of a state of statediniégpse back into hostility. On
the foundations and epistemic status of Kant'selbefi progress, see Kleingeld
(1995).

24. PP VIII:367. This is also Fichte's interpretatj in his review ofPerpetual
Peace Fichte presents Kant's view as being that thgueds merely an intermedi-
ate stage on the way to a state of states. FitBf#L(433).

25. This critique too found its classic formulationGentz (1953:478).

26. According to the “Idea for a Universal Histdrihe development of the use of
reason, over the course of human history, culminatehe self-transformation of
society into a moral community. The peace that m#gally established out of
self-interest will eventually be endorsed for maedsons and thereby made dura-
ble. On the coherence of Kant's notion of moral elegment, see Kleingeld
(1999).

27. See also Paul Guyer's explanation of why alskpis not sufficient for peace
in Guyer (2000:415-420).

28. This is a term used by Kant, cp. C1, A748/B71W&] VIII:26.

29. See Dodson (1993:8) with appeal to technolbgitvelopments; Axinn
(1989:248).
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shorter version of this paper, presented at thetr@leBivision meeting of the

APA, 2003.

Bibliography

References are ¢ants Gesammelte Schriftet902—, edited under the
auspices of the Royal Prussian Academy of ScieriBedin: Walter de
Gruyter.

References to théritique of Pure Reasowill list the page numbers of
the A and B editions. Translations are my own.

Abbreviations: C1€ritique of Pure ReasqrilUH=Ildea for a Univer-
sal History from a Cosmopolitan Point of VieMM=Metaphysics of
Morals; PP=Perpetual PeaceRel=Religion within the Limits of Reason
Alone TP=On the Common Saying: This May Be True in TheonylBu
Does Not Apply in Practice

Axinn, S. 1989, “Kant on World Government,” in Gurike and T. See-
bohm eds.,Proceedings of the Sixth International Kant Congres
Washington D.C.: University Press of America

Brosbach, F. 1998, “The European Debate on Uni/étsaarchy,” in D.
Armitage ed.,Theories of Empirel450-1800, Aldershot: Ashgate

Byrd, Sh. B. 1995, “The State as a Moral Persom,Hi Robinson ed.,
Proceedings of the Eighth International Kant Corggerol. 1.1., Mil-
waukee: Marquette University Press

Carson, Th. 1988,Perpetual PeaceWhat Kant Should Have SaidSo-
cial Theory and Practicel4

Cavallar, G. 1992Pax Kantiana: Systematisch-historische Untersuchung
des Entwurfs “Zum ewigen Frieden” (1795) von Immelnkiant Vi-
enna: Bohlau

—. 1999,Kant and the Theory and Practice of InternationéiR, Car-
diff: University of Wales Press

Dodson, K. 1993, “Kant'®Perpetual PeaceUniversal Civil Society or
League of States?Southwest Philosophical Studid$

Doyle, M. W. 1983, “Kant, Liberal Legacies, and &ign Affairs,” Phi-
losophy and Public Affairg2

—. 1993, “Liberalism and International Relationd”R. Beiner and W.
James Booth edsKant and Political Philosophy: The Contemporary
Legacy New Haven: Yale University Press



148 Pauline Kleingeld

Fichte, J. G. 1971, “Review of KarRerpetual Peacé in Fichtes Werke
[1796], I. H. Fichte ed., vol. VIII, Berlin: Waltete Gruyter

Geismann, G. 1983, “Kants Rechtslehre vom WeltétgtiZeitschrift fur
philosophische Forschurigy

Gentz, F. 1953, “Uber den ewigen Friededjtorisches Journal ,2Sep-
tember—December 1800eprinted in K. von Raumer edEwiger
Friede: Friedensrufe und Friedensplane seit der #&ssance
Freiburg: Karl Alber

Guyer, P. 2000, “Nature, Morality, and the Posgipibf Peace,” in P.
Guyer, Kant on Freedom, Law, and HappinesSambridge: Cam-
bridge University Press

Habermas, J. 1997, “Kant’s Idea Bérpetual Peacewith the Benefit of
Two Hundred Years’' Hindsight,” in J. Bohman and MNMutz-
Bachmann eds.Perpetual Peace: Essays on Kant's Cosmopolitan
Ideal, Cambridge, MIT Press

—. 2001, The Postnational Constellation: Politieadsays, edited and
translated by M. Pensky, Cambridge: MIT Press

Hoffe, O. 1995, “Volkerbund oder Weltrepublik?,” @. Hoffe ed.,Im-
manuel Kant: Zum ewigen FriedeBerlin: Akademie Verlag

—. 1998, “Some Kantian Reflections on a World Rdjmib Kantian
Review?2

Kant, I. 1991 Political Writings edited by H. Reiss, translated by H. B.
Nisbet, 2% ed., Cambridge: Cambridge University Press

Kersting, W. 1996, “Philosophische Probleme deerimationalen Bezie-
hungen,” in K. Bayertz edRolitik und Ethik Stuttgart: Reclam

Kleingeld, P. 1995Fortschritt und Vernunft: Zur Geschichtsphilosophie
Kants Wi rzburg: Kénigshausen und Neumann

—. 1999, “Kant, History, and the Idea of Moral Dmment,” History of
Philosophy Quarterly16

Lutz-Bachmann, M. 1997, “Kant’s Idea of Peace amel Philosophical
Conception of a World Republic,” in J. Bohman and Mutz-
Bachmann eds.Perpetual Peace: Essays on Kant's Cosmopolitan
Ideal, Cambridge, MIT Press

McCarthy, Th. 1999, “On Reconciling Cosmopolitanityrand National
Diversity,” Public Culture11

Pogge, Th. W. 1988, “Kant's Theory of Justickgnt-Studiern/9

Rawls, J. 1999The Law of People€ambridge: Harvard University Press

Teso'n, F. 1991, “The Kantian Theory of Internagsiohaw,” Columbia
Law Reviev92



ApproachingPerpetual Peace 149

Wood, A. W. 1995, “Kant's Project fdPerpetual Peacé in H. Robinson
ed., Proceedings of the Eighth Kant Congressl. 1.1., Milwaukee:
Marquette University Press



KANT'SREASONSAGAINST A GLOBAL STATE:
POPULAR SOVEREIGNTY AS APRINCIPLE
OF INTERNATIONAL LAW

INGEBORGMAUS"

Allow me to begin by mentioning that the main sactdf this paper
(1N, which focuses on Kant's reasons against dajletate, has been taken
from an unfinished book manuscript that was writiteri996 and should
not therefore be understood as a reaction to thremuattempt to establish
global peace by means of unlimited war; but it rdeed acquired an
unexpected contemporaneity in this context.

The introductory part of the paper (1) is new argld in all brevity
with the connection of the Second Definitive Articbf “To Perpetual
Peace” to arguments from the theory of popular sogety in other parts
of Kant's text. Here it is to be shown that for Katate sovereignty is
simply the exterior aspect of inner-state poputareseignty and because
of this latter dimension requires protection atlghe!| of international law.
The concluding passages (lll), which are also rienefly confront con-
temporary prevailing models of a global state tieofglobal organizations
of politics with the rationality of Kant's defena® state sovereignty, a
rationality that takes its orientation equally frénmman rights, democracy,
and peace. The same observations will be appligdegresent discrep-
ancy between the UN Charter, which is understodth@positivization of
Kant's text on peace in international law, and phactice of military in-
tervention. In the process, reflections in Padr supplemented by func-
tional determinations of Kant's “law of permissioriKant, 1983:111.
Published translations of Kant's texts have beedifieal).

Y1 thank John Farrel for translation.
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Kant's reasons against a global state in the taxpeace are prepared
by arguments for the principle of popular sovergigim such a manner
that neither his option solely for the league dfiares nor his defence of
state sovereignty can be understood as a provsmwiahat contradicts
cosmopolitan principles. The Preliminary Articlesa@d 5 already make
clear that state sovereignty is essentially pomd&ereignty. According to
Kant, it is not permissible for a state to be aoegiiby another one in a
peaceful manner on the basis of private Right; dmes a state have the
right to “forcibly interfere with the constitutioand government of an-
other.” The reasons in both cases are the samstate“is” the people, it
“is a society of human beings” that, in accordandth the “idea of the
original contract,” has been formed into a natidrtitizens. Acquiring a
state on the basis of private Right does not darita@g such, it damages
the state in its attribute as a “moral person”dimrent usage: as a legal
person), that is, the state as an associatiortinéns. These citizens would
be mistreated in such a transaction as “things” wadld lose their self-
determination as citizens—as happened in the $dl@sica to France by
Genoa, for example. In the case of forcible interfiee, the “scandal,”
which “would render the autonomy of evestateinsecure,” is located in
the violation of “the rights of an independesgople struggling with its
internal ills” (Kant, 1983:109, italics added). Wh&ant applies his re-
publican epigram—*“where state and people are twiterént persons,
there you will find despotism” (Kant, 1968:193)—daestions of interna-
tional law, it is clear that peace should not baldshed at the cost of the
citizens’ freedom.

The close connection between freedom and peacerescu stronger
wording in the First Definitive Article. Here, thiepublican constitution of
“lawful freedom” is the precondition for a state dot peacefully toward
other states; it is in fact “the only [constitufjdhat can lead to perpetual
peace.” The “lawful freedom” intended here is clearly decsded by
Kant from forms of juridical calculability in an thoritarian state. For
citizens, it means “the privilege to obey only th@xternal laws to which
| have been able to give my consent” (Kant, 196311 The right of
equality before the (equal) law mentioned in thexasaontext anticipates
the later formulation in th®etaphysics of Morals

Therefore only the concurring and united will of, ahsofar as each
decides the same thing for all and all for eacht th, only the general
united will of the people can be legislative (Kat®91:125).
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Realized popular sovereignty within the state isstthe precondition
for a peaceable state sovereigmig-a-vis other states. Establishing a
“perpetual peace” that is based on a “republicare$rall states” and on
their association as laid down in treaties (Ka®91:156-161), can how-
ever be attained only in continual approximatione \Wrn to the time
requirements of this project later (Part Ill). Thésne requirements are in
any case indebted to Kant's central presuppositi@i popular sover-
eignty is itself an inalienable human right (Kat$68:112n), and for this
reason the autonomous learning process toward ubliepn constitution
must not be interrupted or dominated by externads.

In this conception, the goal—establishing a repuliiall states—and
the means to this goal—tolerating the interactietwieen states in various
stages of their progress toward this goal—are cpsiitan. Kant’s cos-
mopolitanism does not therefore have to depenchendvelling of bor-
ders between states because he keeps them oppeciole’'s freedom of
movement, the exchange of ideas, and a globalgsphere. His “cosmo-
politan Right” is thus free of contradictions whierprovides the rules to
be observed in cross-border exchanges betweenribdigtions of various
national legal systems; it thereby actually presggs the existence of
borders.

The fact that Kant’s peace project is not deterohiog the goal of real-
izing a global republic but develops the supposedbaker notion of a
federation of sovereign republics is regarded bgemé interpretations
almost as a scandal of his practical philosophgntthis viewpoint, how-
ever, Kant’'s actual option is precisely determinadd that is why it is
presumed that any recourse to his peace textnébarnce for the purposes
of supporting arguments for reorganizing the UM iatglobal state, calls
for a far-reaching reformulation of his theory (leammas, 1997:113-
153;114-119). At present there is a stronger tecyléo see the current
need for a global state as being already presefaimt’'s theory. The spec-
trum of interpretations is broad and includes:tfe tentative attempt to
subsume Kant's federation of states at least utigeconcept of an “ultra
minimal global state” that, going beyond Kant, wsbhbwever have to be
expanded to the subsidiary order of an “extremeiyinmal global state”
(Hoffe, 1995:109-132;115n;119n;122); (b) the mostvplent reading,
namely, that Kant actually defends the idea of aldveepublic but in
reverting to a mere federation of states yieldsh® superiority of the
facts? (c) the interesting thesis that Kant regards éukefation of states as



Kant's Reasons Against a Global State 153

just a transition stage in the process of foundingorld republic¢ Not
only occasional fluctuations in the terminology déoyed but also the
hypercomplexity of Kant’s argument do of coursetdbnte to this situa-
tion.

A “confusing passage” in Kant's text on peace heanbcorrectly iden-
tified as the true challenge for interpreting théngpal goal (Cavallar,
1992:209). It runs:

Reason can provide related nations with no othensidor emerging
from the state of lawlessness, which consists waklvar, than that they
give up their savage (lawless) freedom, just a#viddal persons do, and,
by accommodating themselves to the constrainsaditst law, establish a
nation of peoplegcivitas gentiurh that (continually growing) will finally
include all the people of the earth. But as theyndbwill to do this be-
cause it does not conform to their idea of intéomal law, and conse-
quently they discard ihypothesisvhat is true irthesis So (if everything
is not to be lost) the place of the positive idéa avorld republicmust be
taken only by thenegativesurrogate of an enduring, ever expandied-
erationthat prevents war... (Kant, 1983:117-18).

At first glance, Kant seems here to favour a woepublic as the true
idea so unequivocally that no further objectiongtevailing interpreta-
tions would be permissible—were it not for the fiwt this place (in this
prevailing interpretation) is in blatant contradict to all of the arguments
presented in the Second Definitive Article. Thirg tmost important task
of interpretation” does indeed consist in resolvihg (alleged) contradic-
tion that dominates the “heart of the entire text peace” (Hoffe,
1995:109-110). Here, Kant argues for a “federatidrfree states,” a
“league of nations,” “not a state consisting ofioidé.” In a state consist-
ing of nations Kant sees a contradiction to his @assumption of treating
the establishment of peace analogously to the fognaf a state, whereby
in the latter individuals do not have to disappaa collectivity. He speci-
fies this contradiction as follows:

a number of peoples forming one state would cartstia single peo-
ple, and this contradicts our initial assumptionwae are here considering
the right ofpeoplesin relation to one another insofar as they cortstitu
lot of separate states aate not to bevelded together in one state (Kant,
1983:115 second italics added).

Kant's strong justification for state sovereignty @opular sovereignty
asserts itself at this point. It is further suppdrby other statements in “To
Perpetual Peace.” He argues no less than that fibssible to make poli-
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tics commensurable with morality only in a federatunion [of states]
(which is therefore necessary and giweerpriori in conformity with the
principles of Right' and underscores at the same place that “a federa
organization of nations whose only purpose is ®vent war is thenly
juridical organization compatible with the freedoof these nations”
(Kant, 1983:138 italics added).

Kant regards the universal state so unreasonabte dcbmpared to it,
even the bellicose state of nature is to be prederr

The idea of international Law presupposes the ext&t of many sepa-
rate, independent, adjoining nations; and althaigth a situation is in it-
self a state of war (assuming that federative umiorong them does not
prevent the outbreak of hostilities), yet this atton is, according to the
idea of reason, preferable to their being overryma lgradually developing
superior power that melds them into a universalancimy in which the ef-
fectiveness of the laws decreases and a “soulEsgsotism” spreads (Kant,
1983:124-125).

In complete accordance with this, he writes in “tha Proverb: That
May Be True in Theory, But Is of No Practical Udbat the duress of
constant war ultimately brings states either toghit of entering into a
cosmopolitan constitution, even against their wids, if such a case of
universal peace is for its part even more dangefasisn outsized nations
it has indeed more that once been) to freedom ecdaleads to the most
terrifying despotism, this duress must compel megtito a condition in
which, while there is no cosmopolitan commonwealtider a single head
of state, there is nonetheless a lawful instandeadration that conforms
to commonly accepted international law (Kant, 182392;87-88).

In The Metaphysics of Moral®o, the federation of free states is ex-
plicitly endorsed as an institution “in accordandgéh the Idea of an origi-
nal social contract... not in order to meddle ire @mother’s internal dis-
sensions” but to end the state of nature betwedasstKant, 1991:151).

At first glance, there is therefore a remarkabledifig. On the one
hand, the global state with its public coercive dai@wangsgesetyeon-
forms to the demands of reason, with the federatiostates appearing
only as negative surrogate; on the other handséfsame reason, the
principles of Right a priori, and the idea of aiabcontract call for a fed-
eration of states in which the legislative sovemngigof individual states is
maintained. The problem cannot be resolved by djra mere wavering
in Kant’'s terminology—for instanc&eligion Within the Limits of Reason
Alonespeaks of a “league of peoples as a world reptldfca “league of
nations” as a “republic of federated free natio@i€&nt, 1960:29n;30). In
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Kant’s reflections on the federation of states #relglobal state, it seems
that reason opposes reason. Nor is the often edskigtorical develop-
ment of Kant's thoughts on this matter helpful assaplanation when his
ostensible wavering between the two conceptionseaiound in the same
writings—a wavering, incidentally, that begins het‘ldea for a Universal
History with a Cosmopolitan Intent” of 1784. Morelpful is the view that
two conflicting notions of the organization of gldlpeace can be found in
Kant’'s work (Cavallar, 1992:73), even though theséions are precipi-
tately assimilated to the assumption of a stageemdem a federation of
states to a global state. In view of the unresoleima there arises the
guestion of what Kant in fact means when he sayhen‘confusing pas-
sage” that the individual states (according torthéea of international
law) do not accept a global state, and thus “désdéahypothesisvhat is
true inthesis” which is why a federation of states emerges asreogate
for a world republic.

Kant's contrasting of “in thesis” and “in hypothgsis generally iden-
tified in commentaries with the distinction betwedyeory and (empiri-
cally guided) practice (see Williams, 1983:255; halland, 1987:34n.;
Cavallar, 1992:178-79;210), from which there folothe rash equation
of the world republic with the idea of peace ane tiharacterization of a
federation of states as a second-best conceptmamely assimilated to
empirical conditions (see, for example, Bohman,0t980). These ascrip-
tions are however untenable in view of Kant's argats in “On the Prov-
erb” concerning the relation between theory and:tara in general and
the project of a global state in particular. Thaaading sentence of the
text runs: “Thus, even on the cosmopolitan level éissertion is upheld:
What, on account of reason, applies in theory appéilso in practice”
(Kant, 1983:89). If the global state is defende@quivocally here (with
reference to Abbé de Saint-Pierre) against the eapiarguments of the
“politically practically minded” politische Praktike), then, ironically, just
a few paragraphs before we find the reflection,clvhiias already been
cited, that reason calls foeither... entering into a cosmopolitan constitu-
tion ....Or, if such a case of universal peace is for its paein more dan-
gerous (as in outsized states it has indeed marteotice been) to free-
dom,” to bring about a “federation.” This “either/dndicates that both
solutions, global state and federation of states,aomply with reason and
that it is other aspects that decide the matter.

Thus, even though the global state is correctligsts,” that is, com-
plies (like a federation of states) with reasornis itliscarded “in hypothe-
sis.” This latter characteristic contains the othspects. Since Kant de-
rives the categorical obligation to work towardpetual peace solely from
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the fact that the impossibility of attaining thi®aj cannot be proved
(Kant, 1983:87), all judgments on the means tdrattant are necessarily
“hypothetical.” It is not the narrow-minded refusaf power-obsessed
politicians that is decisive for these hypothetiwahsiderations; rather, the
search for the appropriate model of peace is dé@tedrexclusively by the
criterion of the greatest possible approximatiomhi® idea of peace in the
attempt to realize this idea; it is determined pur@rmatively. The idea
of a world republic and the idea of a federatiorstates are themselves
only means and models to be scrutinized as to whehiey fit the realiza-
tion of the paramount idea of peace, the “final erfdthe doctrine of
Right” (Kant, 1991:161)

As norms for this scrutiny Kant introduces the figiples of politics”
that, in the matter of establishing republics, adie served to determine
the closest approximation to thespublica houmenorThere the “princi-
ples of politics” as nonempirical principles meditetween the idea and
the (yet to be actualized) reality of the repulii@ way that corresponds
completely to the function of the “principles” inakt’'s theoretical phi-
losophy. If the “principles of politics” make it psible in the first place to
apply a priori principles of Right “to cases of exignce” (Kant,
1997:641), they then function like a "transcendesthheme” that steers
the procedure of “judgment'Ufteilskraff) the subsumption of an object
under a pure concept of the understanding (Kart31%9—-75;176—87).
The “principles of politics” had thus—analogousthe (theoretical) sub-
sumption of a plate under the pure concept of elesi~served to distin-
guish (like plates from nonplates) real republiehich have the factual
legislating authority of the people, from non-refiedy where the proce-
dures of popular legislating are merely simulatedhie minds of authori-
ties, but at the same time specified the differemegveen ideal and “at-
tainable” republics, between legislation by all,tbe one hand, and legis-
Iation4 by majority rule and (in large states) bynesentation, on the
other.

If the same operation is examined in Kant's comension of the phi-
losophy of peace, then it quickly becomes evidkat with respect to the
idea of peace it is not the federation of stated th determined as the
attainable but imperfect "plate” in relation to &lgpl state. Thdocus
classicusfor the function of the principles of politics the philosophy of
peace runs:

But if such astatemade up of nations/plkerstaat were to extend too
far over vast regions, governing it and so too guiihg each of its mem-
bers would finally have to become impossible, wkeeral such corpora-
tions would again bring on a state of war. So pieligdepeace, the ultimate
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goal of the whole international law, is indeed arachievable Idea. Still,
the political principles directed toward perpetpalace, of entering into
suchalliances of stateswhich serve for continual approximation to ite ar
not unachievablelnstead, since continual approximation to it isaak
based on duty and therefore on the Right of menchisthtes, this can cer-
tainly beachievedKant, 1991:156. Original italics omitted, othedslad).

Here too, one could get the wrong impression thattkdentifies per-
petual peace and the global state even thoughciea that the political
principles do not aim at a second-best solutiogesitihe global state is,
according to this statement, not in a position targntee peace. Kant's
synoptic view of “international law™\(6lkerrech}, however, makes clear
that perpetual peace is in itself “a thing” thah aeeither be proved nor
disproved (Kant, 1991:160) and is “unachievablelyan the model of a
global state. The political principles urge us tmtsurrender the idea of
peace but to realize the “most suitable” versiopedce, which Kant con-
siders here to be “a republicanism of all singltest” (Kant, 1991:160).
He thus investigates—"in hypothesis™—only the shiiity of the models
for realizing global peace, tests the one that thedgreatest approval in
discussions of the time and that was identifiechwilie idea of peace,
dissolves this identification and rejects the matsIf as inappropriate.
The global state proves to be a four-cornered plesté were.

Equating world peace and a global state domindiegéace project of
Abbé de Saint-Pierre, which attracted great atenin the extract pre-
pared by Rousseau. Kant's many references to thijeqa (Kant,
1983:35;89) do not distinguish between the intentid Abbé de Saint-
Pierre and Rousseau, even though he adopts exhetlsame position as
Rousseau when he defends the peace plan agaimititde of the “prac-
ticians ” but locates its unresolved problem inaithievability. In his own
commentary on Abbé de Saint-Pierre’'s peace plamhmvas published
(in 1782) more than twenty years after the publicatof the extract,
Rousseau also defends the plan “in thesis” andtseje“in hypothesis,”
as it were. What Rousseau wrote in his commentamds like a state-
ment from Kant's “On the Proverb”:

Let us examine at the outset the difficulties afsth who on grounds of
reason judge not according to reason but accordirthe facts and who
have nothing to object to this plan other than ds mot been realized
(Rousseau, 1981:393n;395).

This defence “in thesis” is already set up by aadaof Rousseau’s in
the Extract: “We will leave to windbags those exsiens that generated



158 Ingeborg Maus

so much ridicule for the originator and his plarthie chambers of minis-
ters, but unlike them we will not scorn his reasoflRousseau, 1953:
343n;360).

Only for fact fetishists and with irony does Roumsedevelop the
means for realizing the plan—already thematizing tbunning,” tense
relation between the interests of historical actorg the realization of the
idea of peace (Rousseau, 1981:399n). Rousseatssrnation of the his-
torical failure of the peace protagonists Henryaivl Sully, introduced by
Abbé de Saint-Pierre, represents an important reémothe rejection of
the plan “in hypothesis,” which plays a crucialerah Kant's further arse-
nal of arguments against a global state: its estabent through force,
that is, war. Before going into the overhasty emgabf founding a state
and establishing peace by an initial act of forseanstrued by some in-
terpreters of Kant (for instance, Mullholand, 198): it is worth taking
another brief look at Rousseau. Rousseau’s playfalmscription of the
thesis-hypothesis relation—"One does not therefag when his [Abbé
de Saint-Pierre’s] system has not been implemethizidthis is because it
is not good; on the contrary, one says that it t@@sgood to be imple-
mented” (Rousseau, 1981:400)—is based upon ansaseetof Abbé de
Saint-Pierre as being naive in his choice of mdansealizing his idea.
On the basis of the belief that the narrow-mindatliral interests of indi-
vidual states and actors have greater force thargémeral interest in a
very artificially generated peace (Rousseau, 19t404), Rousseau
considers preparing for war in order to establisftegemonic global state
to be the most probable way to realize the peagjegr In this context we
find the interesting epigram referring to Henry $\folitics, an epigram
that is gladly put forward by Carl Schmitt and htherents to denounce
every form of pacifism: “A war that was to be ttast one made way for
perpetual peace” (Rousseau, 1981:403). In contiass, precisely this
perspective that leads Rousseau in summation &patice abbot's peace
plan “in thesis” but reject it “in hypothesis”: fleis admire instead such a
beautiful plan, yet console ourselves that we nilt see its implementa-
tion; for it can be implemented only by violent meahat are terrible for
humanity.® In view of the current production of suggestionsthe peace-
ful establishment of a global state, which (like #bbot’s project) ignore
the question of the peaceable global acceptantieeoénvisioned institu-
tional arrangements and modes of representatiorysleite Rousseau’s
sceptical observation: “these were the [militarygans that Henry IV
assembled in order to create the same institutiahAbbé de Saint-Pierre
wanted to found with help of a book” Rousseau (1883-404).
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There does not seem to be any evidence that, IseRiolesseau’s “Ex-
tract,” Kant also knew his “Comment” Gutachtefi) on the said peace
project, but Kant's (at least objective) agreemsith the “Comment” is
so apparent that further proof is not necessaryath still interesting
substantively is, however, Kant's commensuratetitnieat of the violent
foundation of a global condition of law. As we knewegarding the ju-
ridical conditions within states—Kant's justificati of a categorical ju-
ridical duty to realize the idea of a republic Bymptotic approximation is
connected to the acceptance of a crude beginnihg. “difference be-
tween the particular wills of all” is an obstacletrio the established re-
public (on this, see Maus, 1992) but to the fouiodadf an initial juridical
condition, so that “realizing this juridical coridit... can begin only with
force, and this coercion will subsequently prowedeasis for public Right”
(Kant, 1983:123, italics omitted). Leaving the staif nature obtaining
between individuals leads first to the establishinoéra state, which in the
extreme case is solely the executive or, bettdglysdhe monopoly of
force that in the course of historical developmienhcreasingly constitu-
tionalized in law until finally, with the establistent of a republic, the
state apparatus can be subjected to democratieglisiated law. Neither
this gradualism nor the violent beginnings existiant's conception of
peace. Leaving (Kant, 1991:121;124) the state tdireawith respect to
constitutional law has an equivalent regardingrimadonal law: states find
themselves like savages in a “lawless conditiomnfrwhich they are
“under obligation to leave” (Kant, 1991:151). Thasyresponding to the
categorical imperative of law there is a categdripeace imperative.
Leaving the state of nature between states is edafdt by initiating a
juridification through coercive laws but by a tneamn constituting a fed-
eration of peace. The following statement by Kaférns to this difference:

nor can one say of states what one can say of mancondition of law-
lessness, according to natural law, that ‘they khabandon this condi-
tion. (For as states they already have an interlegll constitution...)
(Kant, 1983:116).

With the help of this latter aspect one can exptai contradictory
counterpointing that Kant, on account of the systienstructure of his
Doctrine of Right has to introduce between the (acknowledged) miole
foundation of a state and the (rejected) violenaldshment of peace:
without individuals entering into an initial “coritsttion as such,” devel-
opment toward a future republic is unthinkablecdmtrast to that, existing
constitutions within states would be destroyedhytransition to a global
state, while the functioning of a global constibatiwould be uncertain.
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There would—to use Kant's customary formulation—‘dre intervening
moment in which any rightful condition would be d#rated” (Kant,
1991:161), that means, the return of the statatfra.

Thus, according to Kant’'s conception, establisiprgce by setting up
a global state would be the opposite of foundirsgade. It would lead not
out of but back into a state of nature. Establiglpeace in this manner is
analogous not to founding a state but to a revautvhich fails and leads
to a state of nature because it does not succepdeserving legislative
and constitutional sovereignty as a presupposafaihe new constitution-
alization! If Kant demanded of every revolutionary practidgtt the
choice of means not conflict with its goals (denamgr—to put it in mod-
ern terms—is never to be established using undeatioameans$, then
the same applies to every step going beyond catistis that found indi-
vidual states: Kant's requirement that “the reditra [of an Idea] is re-
stricted to the condition of accord of its meanshwi. morality” (Kant,
1992:157n) applies to the idea of peace too. Whtablishing a global
order of peace, the risk of war must be avoidedciBely becausgractice
must correspond completely tbheory, it was possible for the conflict to
arise that the global state is approved “in thebig’rejected “in hypothe-
sis.”

Kant's giving preference to a federation of statesr a global state
has a further, purely normative justification. Télebal state contradicts
Kant's philosophy of freedom in general and thengiple of civil (staat-
birgerlich) autonomy, that is, popular sovereignty, in paifac. The pro-
posed federation of states serves, according ta, Kahthe acquisition of
power but the securing of freedom (Kant, 1983:118}1whereas creating
a global monopoly of force leads to a “soullesspdéism” because the
functioning of laws becomes progressively uncertaith a continuous
enlargement of the state (Kant, 1983:125); whatasalp the core of the
republic is thus destroyed: the subjection of ttagesapparatus to democ-
ratic law. The “graveyard” painted on the Dutch keeper’'s sign as a
variant of perpetual peace—with the mention of whikant commences
his peace text—symbolizes not only the victimshef last war to establish
peace, which Kant rejects, but also the despotiEm global state—it is
the “graveyard of freedom” (Kant, 1983:125).

As the pejorative equating of global monarchy amobal republic
demonstrate$,Kant's strong judgment is directed not againsipacific
structure of a global state but against its sizeswah. The thesis of the
inevitable despotism of “oversized states” was vkelown in the 18
century, in which—as with Montesquieu or Roussd®¥8: book Il ch. 9;
book Il ch. 1—forms of government were determimedlose correlation
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to the expansion of states. Over and above thist Kas a specific case in
mind. As demonstrated by his explicit referenceéhi® American founda-
tion of a union as a counterexample of his own ephof a congress of
states (Kant, 1983:156), Kant's international-lasguements are exactly
analogous to the constitutional-law arguments efAlmerican Antifeder-

alists. Their defence—motivated largely by concerhgrassroots democ-
racy—of the North American confederation of stad@sthe basis of the
Articles of Confederation of 1777 against the fatien set down in the
Constitution of 1787 was directed at the ultimatélstorious alternatives
of the Federalists, which brought about a conshlerahift of political

competence from the individual states to the fddstede. The Antifederal-
ists’ argument referred to the “oversize” of theidn Only in the small

political communities of the individual states igpbssible for the people
to steer political decisions; the sheer expansioth® Union makes effi-

cient democratic control impossible. In this comteke Antifederalists

forecast that the central authorities would becamesasingly independ-
ent of the rest of the Union; above all they prasticthe continuous un-
dermining of the competencies of the individuatesiastill granted by the
Constitution; this then took place by means of ¢bastitutional jurispru-

dence of “implied powers.” Kant’s strong republian, which aims at a
complete juridification of the monopoly of forcedathe subjection of the
state apparatus to the legislature of the peopd, tb agree objectively
with the arguments criticizing the Union; it alsmuhd its justification in

the structural contradictoriness of the types aifstitution in discussion.
While many constitutions of the individual states America, Pennsyl-
vania’s in particular, are characterized by a cstesit mistrust of all state
apparatuses and officials and attempt to prevesintiirom becoming

independent of popular will, the Constitution of8¥7is characterized by
the converse mistrust of the people. It is not rdesthat the people and
their representatives in the legislature controlegoment authority by the
laws enacted; rather, the President and the Sup@oug are empowered
to engage in a corrective manner in the legislapix@cess. The vertical
control of all government authority by the law-madipeople—as it corre-
sponded to the logic of some state constitutiomsthe separation of pow-
ers in John Locke, Rousseau, and Kant—was replagatie horizontal

balancing of semi-sovereign government powers—ad/amtesquieu’s

model. It is above all this structural differenceri Kant's principles of

constitution that foreordains the Constitution @BZ to be the counterex-
ample to his own conceptions of state and intesnatilaw. It is also why

Kant speaks only of one, already established répudbat could be the
departure point for the gradual development of acpeconfederation of
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republics, even though the constitutions of thenEheRevolution fail to
meet in some respects Kant’s requirements for taifeble” republic.

The fact that his text on peace begins with a ptss$ension between
peace and freedom—by way of ironic reference tarttege of graveyard
stillness—is a first indication of a further, ceadtaspect in Kant's norma-
tive construction. Perpetual peace is the “finatl ef the doctrine of
Right,” the “highest political good” (Kant, 1983:1% but for that very
reason a material principle that is directed by“thighest principle,” free-
dom, as a formal principle. Perpetual peace isemd™ that we are simply
obligated to realize, but this obligation can beiwda not from the end
itself but only from the purposeless principle tdddom(Kant, 1983:132)
What applies to all goods subject to the doctrihdappiness applies to
the highest ethical good, peace, namely, that tagybe more easily at-
tained, the more the principles of freedom haveaaly been realized. This
explains why Kant believes that peace cannot biizeghunder the even
temporary suspension of freedom; on the contraig,only to the “moral
politicians,” who take their orientation from theinziples of public law
and the idea of republicanism, that the “end (tlesding of perpetual
peace) will come ... of itselffKant, 1983:133)Kant’s determination of the
relation between formal and material principlestifies once again the
high normative position of a federation of states in contrasttglobal
state. This distinction reaches its high pointhia passage already cited:
the agreement of politics and morality is possitdaly in a federative
union” that serves the avoidance of war withoueetihg freedoniKant,
1983:138) The relationship between republican freedom azate in Kant
is therefore not at all like the one frequentlyedietined from the perspec-
tive of current globalization tendencies. The ndivearequirement of
republicanism in Kant is so strong not becauseriains the sole guaran-
tee of peace—in the absence of an internationatco@eauthority (Mull-
holand, 1987:36); rather, the opposite appliesabse republicanism is
given such a strong normative status, peace cdmotalized in a global
state.

Kant's strong republicanism is discomforting forrreunt conceptions
of the global organization of politics that eithdefend a model of the
global state or favour an intermediary solutionnestn a league of nations
and a global state. Popular sovereignty, which came realized at a
global level, is thereby ignored or identified atyennical principle. The
“undivided” sovereignty of the people, that is, teclusive right of the
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people (or its representatives) to make its lawbthe rigid separation of
the state’s monopoly of force, remain unrecognizedheir freedom-

securing intention when global (and supranatiooatjceptions of politics
envision sovereignty-sharing arrangements that kameed on network
structures and neutralize accountable politicgbaasibility and appropri-
ate control functions. The recent prominence of itedieval idea of a
Reich in these contexts (Held, 1991:223-24; CfdH&095; Mdllers, Ch.
2003:19) indicates—contrary to its advocate’s itims—that democratic
forms of legitimation and decision making are bajogstioned radically.

The fact that the category of sovereignty is cagleaas “antiquated”
(in favour of premodern forms of politics) is refted in the present-day
treatment of the UN Charter, which is to be underdtas the positiviza-
tion of Kant's text on peace. His philosophical jpad and the current
codification of international law have been reipteted on pressing occa-
sions in recent years to justify intervention—whpeinting to human-
rights violations, which have nonetheless remaivagl below the crimes
perpetrated in Nazi Germany.

Yet, the same connection between state soveresgitypopular sover-
eignty that Kant laboriously justified can be foundhe UN Charter. The
Charter refers to the sovereign equality of all rhemstates, which is
valid independently of their size, and containstiba on acting with force
against the political independence of any statditavy intervention is
permitted for protecting the sovereignty of evemtes, that is, it is allowed
in accordance with Chapter 7 if a state has betclad by another. As
with Kant, “sovereign equality” is related to thé/en principle of the
“equal rights and self-determination of peoplestt(A. 2 and II. 1). All
this explains why the UN Charter at no point auttes the enforcement
of human rights but presents the goal of “promotimgl encouraging re-
spect for human rights.” (Art. 1. 3).

This strong emphasis on sovereignty has histoneatons and sys-
tematic presuppositions. The UN Charter was draétfdr the Second
World War as a peace order that as such reacteallyedo violations of
human rights and violations of sovereignty thateweirectly connected to
German war conduct. Holocaust research is largelggreement that the
planned murder of Jews—that is, the most extreméation of human
rights—was possible only under the canopy of wathht the sovereignty
of states was violated by the occupying Germange®r all civil auton-
omy and democratic self-determination were annullddt is why the UN
Charter assumes, like Kant's text on peace, thatamurights, democratic
freedom, and peace are not isolated from one anbtitecan be realized
only by way of reciprocal optimization. If the Char wishes not to en-
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force but to “promote” human rights, then this isiadication of an addi-
tional time factor, one systematically justified &ncomplex manner by
Kant. It has to do with the resolution of the alldgparadox that both
Kant's categorical requirement of reason—everyestaight to be republi-
can—and the high human-rights and democracy stdaddrithe UN Char-
ter fail in theirimmediateimplementation when it comes to the sover-
eignty of individual states.

In this connection Kant introduces a theoreticalstnuct that, analo-
gous to the schematism of pure reason or the piebf politics, enables
a mediation between pure concepts or a priori jpies and the objects of
the world of experience. It is a construct thaetakn an additional media-
tion in the dimension of time: reason’s “law of pession.” Kant's law of
permission states that bad social institutionsy poaditions of Right, and
weak political constitutions are to be toleratedag) as they cannot be
changed without the risk of a return to a “statenafure” that is barbaric
(i.e., completely lawless and without a constitn}idt is this law of per-
mission that mediates in a temporal respect betweeideal of a republic
and the poor reality of autocratic systems, withacknowledging this
reality as such® The law of permission shaped Kant's evaluationesb-
lutions and contributed to the judgment against gtabal state on the
basis of the “principles of politics” in that it gtified the acceptance of
considerable time requirements for establishingibéps in all individual
states. It is important to recall this peace-ogdrtime perspective in view
of a current interventionism that has so far dgsttlobad (or just inade-
guate) constitutions in individual states and shehind the horrors of
the “state of nature.”

Kant's law of permission urges us to be patienhwlite temporary de-
viations of existing political systems from our jacted goals of democ-
racy, the rule of law, and human rights, so thatnieans—impatient in-
tervention—do not harm the goals themselves. Totleye seems to be is
a lack of ‘Urteilskraft’ (judgment) to correctly apply normatively correct
principles to real conditions.

Notes

1. Kant (1968:113). Kant answers the question pasetie text affirmatively in
the succeeding passages.

2. As a representative of many others, see Mulhdl{4987:34;25n).

3. See Williams (1983). Likewise, Cavallar (1992:R1Similarly, Lutz-Bachmann
(1997:74). More nuanced is Bohman (1997:179-200)p wees development
toward cosmopolitan democracy as being presenhim@ovative cosmopolitan
public sphere.
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4. Kant (1983:77); Kant (1997:641-42). For moreadgton this argument, see
Maus, (1998:96-97), “Volkssouveranitat und das &pirder Nichtintervention in
der Friedensphilosophie Immanuel Kants.”

5. Rousseau (1981:404).The “instead” in this sax@arjects the reverse option
mentioned a little earlier.

6. As Hoffe has fittingly put it, (H6ffe, 1995:19;Pfor a somewhat weaker formu-
lation.

7. For more details on this, see Maus (1992:81mL15

8. Thus, for instance, Kant's publicity principlées out not revolution as such but
revolution by an “enlightenedvant gardé that must shrink from the publicity of
its plans because it does not have the mass qfdpelation on its side; that is, it
has to assert its principles against this majaity is therefore in danger of pro-
voking either “anarchy,” that is, a “state of n&uor civil war concerning the
legal order that is to be constituted. On this,dees (1992:125n).

9. At the same time, Kant suspects a “cosmopoli@amstitution,” like a global
monarchy, of being a “most terrifying despotism’ai{, 1983:88).

10. Thomas McCarthy raises the objection of suctagdmowledgement against
John Rawls’ lowering of the human-rights standdhds qualify a political system
as a “well-ordered society.” While Rawls’ generalg statements neglect prima
facie the universalist character of human rightsiplicitly raise the threshold
for military intervention, McCarthy’s critique empkizes the standards and elimi-
nates the peace aspect. Here, it is a matter dffexethce that can scarcely be
resolved outside a temporal perspective. See R&1¥893:41-82); McCarthy
(1997:201-217).
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KANT’SVISION, EUROPE
AND A GLOBAL FEDERATION

THOMAS POGGE

In “Perpetual Peace,” Kant officially endorses tlideal of a pacific
federation of sovereign states, but then also stttat such a federation is
only a “negative surrogate” for a world republic dncannot make peace
truly secure. The reason for his ambivalence ist thath models are
flawed: A federation fails to achieve a thoroughgpjuridical condition,
while a world government is unrealistic and dangexoHad Kant been
able to shed his unsound belief in the indivisipitif sovereignty, he might
have endorsed a superior intermediate ideal of rticed (and horizontal)
dispersal of sovereign powers. The emerging Eunopédrion exemplifies
this intermediate model—though, from a Kantian paih view, it still
needs to be perfected in four important respecterbdt can serve as a
ideal for the world at large.

In his 1795 essay “Perpetual Peace,” Kant consitlecs ideas for
overcoming the state of war among states. Theifiratfederalism of free
states Foderalism freier Staatgnor pacific federation Kriedensbund,
foedus pacificui The second is an international statélkerstaat, civitas
gentiun) or, more specifically, a world repubficFor Kant, these two
ideals are sharply distinct: With a federation,leaember state continues
to have its own sovereign, while in an internatlostate there is only a
single, global sovereign.

Kant conceives sovereignty in the traditional wagvalent also in
Hobbes and Rousseau: A sovereign is a person ap gropersons having
ultimate political authority within a particular rjadiction (normally de-
fined in territorial terms). Its authority is (alst) unlimited and extends,
in particular, to the promulgation/recognition, tthe interpreta-
tion/adjudication, and to the enforcement of laWsis crucial for this
notion of sovereignty that political power be exeed through and under
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laws. Without laws, persons can subject othersad will, but such sub-
jection without legal rights and duties does notirdoas sovereignty or
political authority: Rule without rules still counais a state of nature (as
opposed to a juridical conditiof).

Ideally, in a republican constitution, sovereignigts with the people,
who should legislate through representatives amdildhdelegate execu-
tive and judicial authority to magistrates and jesigwhom they retain the
right to depose and replace). Constitutions undachvsovereign power,
including the power to decide about war and pedoes not rest with the
people, and also constitutions under which exeeutivjudicial authority
are not delegated by the sovereign, are despolicofstitutions exem-
plify one of these two forms of governmeriRegierungsform, forma
regimini9: republican or despotic.

While it is clear that Kant meant to endorse rejmalolism over despot-
ism, it is much more difficult to determine whethe meant to endorse
the ideal of a pacific federation of free republirsthat of a world repub-
lic. His Second Definitive Article oPerpetual Peaceélemands that inter-
national law be founded upon a federalism of frie¢es. But Kant’s dis-
cussion of this article nonetheless ends with gimgp endorsement of a
world republic:

For states in their relation to one another, tloamenot be any reason-
able way out of their lawless condition which elstainly war except that
they, like individual human beings, should give thpir savage (lawless)
freedom, adjust themselves to public coercive laavs] thus establish a
continuously growing international stateiitas gentiurjy which will ul-
timately include all the nations of the world. Butder their idea of the law
of nations they absolutely do not wish to do thisd so reject in practice
what is correct in theory. If all is not to be logtere can be, then, in place
of the positive idea of a world republic, only thegative surrogate of an
alliance which averts war, endures, spreads, aedkshthe force of that
hostile inclination away from law, though such dliaace is in constant
peril of its breaking loose again (EF 357/105).

The tension in Kant's text can be explained. Thghést ideal is that of
a world republic, because only through a worldestaith a single, global
sovereign can humankind achieve that which alomensake peace truly
secure: a fully juridical condition. A fully juridal condition is one in
which each person’s domain of external freedomeigally delimited
against that of every other person (with whom hghtntome into contact)
and in which there are common enforcement mechantenough which
these domains (legal rights) can be protected,camimon adjudication
mechanisms through which disputes about (the alleg@ation of) legal
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rights can be authoritatively settled. A federatafrfree states falls short
of achieving a fully juridical condition, becausayaenforcement and
binding adjudication mechanisms governing disp@e®ng such states
would be inconsistent with their sovereignty (isth each of them having
its own sovereign). To see this, suppose the octitica states commit
themselves to a body of international law and tuti an international
court to adjudicate international disputes. Thespdies are possible about
whether some particular dispute falls under thisgliction of this interna-
tional court or under that of some national autlyorif the international
court is decisive in such meta-disputes, thenritarxaogate all decisions to
itself, thereby annihilating national sovereigrifynational authorities are
decisive, then the international court can setdputes only insofar as the
relevant national authorities in all of the staiteslved recognize its au-
thority and decision. One might think that thisedilma can be solved
through a higher court authorized to decide whitdputes fall under the
jurisdiction of the international court and whichder the jurisdiction of
this or that national authority. But such a higheurt merely repeats the
dilemma on a higher level: It can fulfil its rolelg if it is authorized to
overrule national claims to jurisdiction; but suatithority would annihi-
late national sovereignty.

While a federation of free states leaves someiogist—namely rela-
tions among sovereigns and international relataameng national authori-
ties backed by their respective sovereigns—unadiield and unpoliced,
it is nevertheless far superior to a pure stateatdre in whictall relations
among persons are of this kind. | have calleds#ra-juridical condition:
a condition that is juridical insofar as each parsosubject to some sov-
ereign (and thereby stands in well-regulated matiwith the other sub-
jects of this same sovereign) and nonjuridical fasas persons are sub-
ject to diverse sovereigns (and thereby fail todtan well-regulated rela-
tions to the subjects of other sovereigns) (Po)§88:428;430).

If Kant considers a fully juridical condition to lmorally superior to a
semi-juridical one, then why does he not endorsefthmer clearly and
unambiguously? One possible reason is indicatethénpassage | have
guoted: States “absolutely do not wish” to “givethpir savage (lawless)
freedom [and to] adjust themselves to public caertaws.” With the road
to a world republic blocked for the foreseeableufet Kant thought it
important to develop the morally inferior but fapra realistic ideal of the
best possible semi-juridical condition: the ideflaopacific federation of
free states. He may even have thought that dwetbognuch on the best
but, for now, unrealistic ideal of a world republiould make it too easy
to dismiss his thoughts as a philosopher’s pipamréas, he realized, had
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been the fate of the similar proposals formulatgdSh Pierre and Rous-
seau, IAG 24/47, GTP 312f/92).

This would explain why Kant, in an essay primaalydressed to pre-
sent and future rulers and politicians, firmly ers#s the ideal of a world
republic and yet also conceals this endorsememohbyining it to a brief,
marginal passage and by seeming to join in the idsgahof a world state:
“While natural law allows us to say of men living & lawless condition
that they ought to abandon it, international laveslaot allow us to say the
same of states. For as states, they already hpviligal constitution, and
have thus outgrown the coercive right of othersubject them to a wider
legal constitution” (EF 355f/104). A multiplicityfandependent states “is
still to be preferred to their amalgamation undsirgle power which has
overruled the rest and created a universal monafedrythe laws progres-
sively lose their impact as the government incredserange, and a soul-
less despotism, after crushing the germs of goainesl finally lapse
into anarchy” (EF 367/113).

| speak of concealment, because | believe that ksamit convinced by
either of these arguments. Concerning the formerwhtes two years
later: “the state of nature among nations, just likat among individuals,
is a condition that should be abandoned in favdugrtering a juridical
condition” (MS 350/861); states must not remairtire condition of natu-
ral freedom [but have] the right to compel eacheotilo abandon this con-
dition of war [and thus must seek] a constitutibattwill establish an
enduring peace” (MS 343/853). The latter argumentd succeed only if
an amalgamation of states weyaund to result in a (despotic) universal
monarchy rather than a universal republic. But tisscannot possibly be
sure of; and Kant clearly is deeply committed te thew that we must
never assume that something unachieved in theiptstrefore unachiev-
able, nor abandon a morally mandated project uriteéss‘demonstrably
impossible” (GTP 309f/89, cf. MS 354f).

Thinking about Kant's discussion now, over 200 gelater, we can
see its two most serious flaws: Kant was blindriordermediate possibil-
ity between his two extreme options of vestingmiétie political authority
in a world sovereign and of leaving it, territolyatlivided, with national
sovereigns. And Kant paid very little attention émonomic factors
which—much more open and controllable than he zedli-importantly
influence the politics and policies of states a#l a® the welfare and am-
bitions of persons. My next two sections will dissuthese two flaws,
respectively.
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Kant stands in a long line of distinguished thirskereaching from
Aquinasvia Dante, Marsilius, Bodin, Hobbes, and Rousseathalivay to
John Austin in this century—who claimed that soigry, by its very
nature, must be absolute: unlimited and undiviti&tie reasoning behind
this claim is straightforward: Imagine an agencgr§on or group), A,
exercising political authority that is limited irorme way. Who has the
authority to judge whether A is acting within itendate? If this authority
rests with A itself, then A’s authority is realiylimited, because A then
has the authority to declare itself to be in charheny matter whatsoever.
If this authority rests with some other agency,tfen A has reallyno
independent authority at all because any exerdisthority on its part
depends on B’s acquiescence. To find the true sty®rone must then
follow this line of authority from A to B and penbs farther. Doing this,
one may arrive at an agency that does have thertytio adjudicate its
own authority, and thereby also that of any otlgamay—and this agency
is the sovereign. One may also find a circle: aghity of agencies author-
ized to limit one another’s authorities. This woundiicate a state of na-
ture: a condition in which there is no authoritativay of settling disputes
among these agencies.

The conclusion that sovereignty must be absolutersistent with the
idea that the sovereign, too, has religious or albéigations, so long as
these obligations are ones that no one else i®ahl to adjudicate or to
enforce. They are then, in Hobbes’s terms, oblgatin foro interno,
which do not in any way constrain the sovereigrigity to function as
the last court of appeal which authoritatively det@es each agent’s or
agency’s domain of external freedom: what it isalggauthorized to do or
to omit. In foro externo, in the public realm of legal determination, every
act of the sovereign muigiso facto count as right and lawfdl.

Though backed by an impressive argument that mathedest minds
of the last millennium have found convincing, tHairm that sovereignty
must be absolute has now been shoved aside bylahme hstorical fact
that modern democratic regimes based on a genusmsod of powers
can actually maintain themselves over extendedogsriWhat cannot
work in theory does work quite well in practice.€fé is, to be sure, the
possibility of ultimate conflicts: of disputes in regard to which even the
legally correct method of resolution is contest&d. see this, one need
only imagine how a constitutional democracy’s thioeenches of govern-
ment might engage in an all-out power strugglehegaing to the very
brink of what, on its understanding, it is congtanally authorized to do:
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The President might order the arrest of all oppmsitmembers of Con-
gress, the Congress might vote the Supreme Cotdfaxistence, or the
Supreme Court might depose the President and @eit$atf constitution-
ally authorized to do so. Such possibilities shbat twe are not insured
against, and thus live in permanent danger ofeakstown of our juridical
condition. But this possibility no longer undernmgneur confidence in a
genuine separation of powers: The mere possibilitultimate conflicts
does not ensure that they will in fact arise. Ardreif they do arise, they
need not lead to a breakdown of the juridical cbodi One of the au-
thorities involved in the dispute may eventuallyreat, impelled perhaps
by what Habermas has aptly called the forceless=fof the better argu-
ment, by moral suasion, by widespread moral con@¢iom by the desire
to avert a crisis for the benefit of the whole sbgi or by a sober calcula-
tion that it would lose if the dispute were to becidled by the force of
arms. There are some examples of such retreateirmerican experi-
ence:Marbury v. Madison (where the U.S. Supreme Court successfully
claimed for itself the authority to interpret theSJ Constitution), the 1937
constitutional crisis concerning the New Deal (veh€ranklin D. Roose-
velt abandoned his attempt to “pack” the U.S. SomgreCourt with six
additional judges and the Court abandoned its jgeaf invalidating
Roosevelt's New Deal legislation), and the 1973:idis surrounding the
Watergate tapes, which ended with Richard Nixomgitolation and sub-
sequent resignation.

These examples show that, with some integrity asadgwill on the
part of most of the relevant political actors, lgarerned coexistence is
possible without one supreme political authoritye \Wave learned that
such crises need not be frequent or catastrophien fa practical point of
view, we know that constitutional democracies caduge and can ensure
a robust juridical condition.

This same point applies in the vertical dimensienveell: We no
longer suppose that, in a regionally differentiasediety, ultimate politi-
cal authoritymust be concentrated at the centre. As history showgna-
ine federal division of powers can work well in tteal world, even while
such a division must always be incomplete by legdome possible con-
flicts over the precise allocation of powers withadegal path of authori-
tative resolution. Such deep constitutional crisey not in fact arise or, if
they do, they may end in a practical resolutiowirich all relevant dispu-
tants in fact acquiesce.

The practical possibility of a genuine verticalidign of powers shows
that Kant—quite understandably, of course, in lightthe more limited
historical experience available to him—is operatimigh a false dichot-
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omy. We need not choose between an internatioats, sh which ultimate
political authority is concentrated in a single ldogovernment, and a
loose association of free states, each of whichulesd by a government
that retains full ultimate political authority ovéhe state’s people and
territory. We can avoid both the danger of a “sesdl despotism” (EF
367/113, cp. GTP 310f/90), which Kant associateth wiorld govern-
ment, and the danger of bellicose inclinations kireploose again, which
he associates with a voluntary association of sigaer states (EF
357/105). There is an intermediate paradigm thatt ikigd not consider to
be a genuine possibility: a multilayered schemwliich ultimate political
authority is vertically dispersed. In such a schetimere would indeed be a
world government with central agencies that fuififrtain legislative, ex-
ecutive, and judicial functior’sBut there would also be smaller political
units—such as the European Union, Great Britaiotl8ad, and the City
of Edinburgh—whose governmental agencies would hs@ some ulti-
mate political authority over the unit's interndfairs and over its rela-
tions with other units of all kinds. The existenge many independent
political units on several levels greatly redudes danger of despotism by
affording plenty of checks and balances which emghat, even when
some political units turn tyrannical and oppressibere will always be
other, already fully organized political units (&kobelow, or on the same
level) which can render aid and protection to tppressed, publicize the
abuses, and, if necessary, fight the oppre$sors.

We have before us now three paradigms of globatronahich differ
concerning where ultimate political authority ougbe located. The first
is Kant's centralized paradigm of a universal state, in which ultimate p
litical authority is concentrated in a world goverant which, ideally,
should be republican in form. The second is Kaassciative paradigm
of sovereign territorial states, in which ultimapelitical authority is
vested in national governments which, ideally, $thdae republican in
form. The third, finally, is myfederal paradigm, in which ultimate politi-
cal authority is vertically dispersed over (idealigpublican) governments
on a plurality of levelg.ldeally, such authority would be roughly evenly
distributed over these levels (global, regionatjaml, provincial, local),
so that none of them would have anything like theravhelming domi-
nance currently located at the level of statedatt, the number of levels
could vary in different parts of the world, so thare would not even be a
fact of the matter whether Luxembourg, say, isledame level as Pata-
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gonia, or below, or above. There would, in any césea genuine diffi-

culty about how to colour a political map of therldo seeing that no terri-
torial political units are clearly more importahah those within them or
those of which they form a part. And there wouldabeorresponding di-
versity in political loyalties: Most persons wolikiely develop a plurality

of quasi-patriotic sentiments for the various nested peditunits to which

they belong, and even those few who would develop dominant alle-
giance would probably differ in regard to its olijét. e. some of the more
single-minded residents of Edinburgh would feelraniily Scottish, others
British, others again would think of themselvesEagopeans, as Edin-
burghers, or as citizens of the world.) No politieait would therefore be
able to mobilize a large majority of its citizers fight for its honour or

territorial expansion. Differences among politicalits would be resolved
in a law-governed way, securing what Kant sougétpptual peace.

In his essay, Kant concentrated on exploring thences for perpetual
peace held out by the associative paradigm. Helwded that perpetual
peace through a free association of independetgtssis possible, though
such an association could never be secure agairesteaved outbreak of
“that hostile inclination away from law” (EF 35780 The hope for per-
petual peace through a free association of indep#ratates is realistic, if
the states, or most of them, are republican anefibie are, in particular,
so organized that “the consent of the citizengdgiired to decide whether
or not war is to be declared” (EF 351/100; cp. G3IPL/90f, MS
345f/855). Few states today are so organized satisfy this requirement,
and modern warfare technologies make it doubtfat states could be
moved to organize themselves in this way, couldnioeed to forego the
substantial advantages of surprise (e.g. in a pteen strike). Since
Kant's alternative paradigm of a universal statense as unrealistic and
undesirable as it did at Kant's time, it is workamining whether the third
paradigm, made available by the rejection of thetritee of absolute sov-
ereignty, might offer superior prospects for penpépeace.

In order to evaluate the relative merits of my fatiparadigm as com-
pared to those of Kant’s two more extreme altemesti we will need to
examine whether the suggested vertical dispersabeéreignty is practi-
cable on a global scale and how a world order isfkimd might peaceably
be approached from where we are now. The bestritiastanodel we have
with respect to both these questions is the custage of the European
Union and the process of European integration siv@ld War Two
which has led up to ft.Reflecting on this experience suggests that eco-
nomic factors are of crucial importance for thelizadion of the federal
paradigm—though they may be less important for ma@img it in exis-
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tence than they would be for the maintenance oéatiin free association
of states’

Until recently, the integration achieved in Eurdpes been primarily
economic and has been motivated primarily by thpehtor economic
gains. It has been well understood for quite a longe that an interna-
tional division of labour with increasing specialion would enhance
productivity by exploiting comparative advantagesd aeconomies of
scale. Thus it is hardly the case that Europearemgorents have only
recently come to appreciate the mutual gains thathe realized through a
reciprocal reduction of trade barriers. Rather, twikaonly recent is the
urgency of achieving these gains in order to compsticcessfully
against—a new phenomenon—potentially superior sigaich as the US,
the USSR, Japan, and other emerging economic powvefsia. This
competitive context has also heightened the matimat importance of
mitigating various (quasi-economic) collective antiproblems: European
integration can help avoid tragedies of the comm@ng., excess pollu-
tion), prisoners’ dilemmas (e.g., bidding wars amn@overnments to at-
tract or keep companies through tax incentivegphotes, etc.), and coor-
dination problems (e.g. those that can be solvedthgdardizing meas-
ures, currencies, product specifications or by yimgf interest rate poli-
cies).

The process of European integration has recentlyeshdrom its first
main phase of increasing economic interdependarioeits second main
phase characterized by an increasing scope foeaté political deci-
sion-making on matters of common, regional concé&ire gains of this
second phase reinforce those of the first by erihgrand stabilizing vari-
ous collateral collective benefits: The economid palitical integration of
Europe tends

—to facilitate travel, association, and scientiiooperation across
borders as well as access to information, artuoeytand entertainment;

—to facilitate cooperation in law enforcement (tgbucrime is also
made easier through the factors listed under teeguling point);

—to decrease the likelihood of war in Europe byuadg incentives
toward aggression as states gradually lose autfakeg, increasing costs
from foregone cooperation, and must expect condenpgosition from the
rest;

—to engender partial demilitarization with consilgde savings in
blood and treasure (even though preparedness agaitssle threats is
still perceived to be necessary);
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—to increase the political and military, as wellex®nomic, weight of
Europeans in world affairs (though whether thislésirable on the whole
depends on how this increased power is used—motieiotater).

Of all these gains, the reduced likelihood of wamorally by far the
most important in its own right. But, if | am cocteo emphasize its em-
pirical connection with reduced incentives towaghgr@ssion, then its
importance does not detract from, but undersceiesimportance of some
of the other features.

The gains of European integration discussed sarfaby and large in-
tended and welcomed by European citizens and @alits. They are obvi-
ous gains in the dual sense of being easily foeddeeand clearly benefi-
cial. In judging the success of European integnatis a model of the fed-
eral paradigm, we will have to attend to four aiddiél, unobvious fea-
tures that, though often ignored by the politiciapgse crucial for the
model’'s moral success. (We should help bring tHesatures into exis-
tence, if we want it to succeed.)

The first of these additional features is the depaient of an inde-
pendent and truly democratic organ of supranatidealsion-making—as
opposed to the central cadre of government misisterd government-
appointed bureaucrats which was dominant duringhnafd¢he EU’s his-
tory. There are various reasons why this featuienportant. Officials at
several removes from democratic procedures arby ltkedevelop bureau-
cratic interests of their own, to be corrupt, whsdteand less than commit-
ted to the common interests of Europe’s citizerigeyTalso lack the pres-
tige and independence to push through common eokitand concerted
actions against reluctant national governments. thegt are unlikely to be
equally responsive to all citizens of Europe. Itherefore desirable that
there be a financially and politically independé&ntropean government,
including a legislature, executive, and judiciafpese institutions exist in
outline, but they are still too weak financiallydatoo indirect politically.
The European parliament, for example, could betlyrestrengthened by
being staffed not by national delegations but bynimers who are elected,
without regard to borders, by all Europeans onlihsis of proportional
representation. The authority of such governmenttitutions should be
strictly limited to matters of transnational conteOther matter should
remain decentralized in the interest of divergityralism, and meaningful
democratic control.

The second additional feature is a decentralizaifquolitical decision-
making within the states of Europe. This is ded@db offset the homoge-
nizing influence of European unification in theardst of pluralism and
diversity, and is necessary also for giving fufeef to the central rationale
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of democratic decision-making, which is to enabdespns maximally to
shape the circumstances that shape their lives.p@hemeters of our so-
cial world should be shaped equally by those whbey taffect: local

parameters by the locals, national parameters b\citizens of the rele-
vant 1%ountry, and European parameters by the n#izef Europe at
large.

The third important additional feature is a deegtitational commit-
ment to human rights, which should include, of seuithe right to politi-
cal participation and hence much of what was sadeu the first two
headings?

The fourth important additional feature (which dithe first two, could
be integrated into a full account of human righssp firm institutional
commitment to economic justice and the eradicatibrsevere poverty.
This is not much of an issue within the currentdp@an Union, though it
may gain importance as the organization expandssaes. It is impor-
tant, however, for the relations of Europe with tast of the world—most
importantly, perhaps, Africa—and also for futurelgdl institutions on the
European model. It would be a (hardly far-fetchewyral disaster if the
increased strength (through concerted action a.goilective bargaining
and in the solution of internal collective-actioroplems) of a unified
Europe were used to impose upon poor African stat@® onerous terms
of trade or to maintain the subservience of Africmvernments to Euro-
pean interests through political and economic pressor bribes of one
kind or another.

The fourth feature brings out a second importastohical precondi-
tion for the real success of European integrathuus tfar (the first one
being the new competitive challenge faced by theopean states): The
countries involved have been rather similar to anether in stage of
economic development as measured, approximatelypebygapita GDP.
In the absence of such similarity, integration vdohbve been far more
difficult, because the distribution of its colleai benefits would have
been less foreseeable and less equal. Poorer iesuate likely to benefit
more from integration, as increased trade and ritplitross borders tend
to reduce wage rate differentials and as increasegeration intensifies
moral demands for development aid to the pooresisain the regiotf
Since these inequalities in the distribution ofledive gains are at least
roughly foreseeable, the more affluent countriel t&nd to be more re-
luctant to go along with integrative projects (agnessed by the very
strong opposition to NAFTA within the US). The zé&hs and politicians
of such (relatively more affluent) countries mayllvaoubt whether the
uncertain gains they can expect from integratica worth the risk, and
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also whether there might not be geographically nfardéetched options of
economic cooperation with relatively more affluentintries. For the time
being, these doubts have been overcome as the &J8aneowly decided
to commit itself to NAFTA in addition to the OECDhis has been possi-
ble on account of the very same factor that seaged catalyst in the case
of European integration: the competitive challefrgen potentially supe-
rior rivals (specifically: a united Europe and tlast-growing South East
Asian region).

AV

We have found that the European experience providesasonable
model for what a federal world order might lookeliend how it might
peaceably be approached, step by step, from wherarev The great ob-
stacle is motivation, in particular on the partted more affluent states and
regions. The two preconditions for integration simply not fulfilled on
the global plane: International economic inequaditare huge, and increas-
ing, with per capita GDP differentials well in excess of 100:1. And the
world at large is not facing a competitive challerfipom potentially supe-
rior rivals. Does this mean that there is littlaligtic hope for perpetual
peace along the lines of the federal paradigm?

Whether perpetual peace is achievable through esienand political
integration along the lines of the federal paradigmcially depends on
whether the wealthier and more powerful states E8ppe, Japan) and
their governing “elites” have sufficient incentivisssupport such integra-
tion. For the reasons given, such global integnaigolikely to benefit the
poorest populations the most. This gives the méfieeamt states anoral
incentive to support integration, as it would dréioaly alleviate the
plight of the global poor—the appallingly widespilesnd severe deficien-
cies in Third-World nutrition, health care, and edlion. But this moral
incentive does not seem to have much impact bif.itdéhether integra-
tion will benefit the affluent states economicaity at least doubtful: It
would certainly tend to reduce theative share of world product; and,
even if this reduction were to be made up for bynenease in the absolute
size of world product (through faster growth), thes in relative economic
share would entail a loss in political (and in poig military) strength. Is
it prudent, then, for the wealthy and affluent etatio preserve a world of
independent, sovereign states?

| believe that, to the contrary, resisting glolrdegration would be im-
prudent. The growth in world population and, muobrenimportantly, the
increasingly rapid pace of technological developnaga greatly augment-
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ing the extent to which events within one natiotetitory affect and

endanger persons elsewhere. One very obvious egaaipsuch cross-
border externalities is pollution and environmendalgradation, which

adversely affect our health and quality of lifeewident ways. But much
more important are the less obvious dangers of mtigasters, of which

those associated with nuclear, chemical, or bicklgiveapons and acci-
dents are only the most dramatic. Such disastensl @asily reach beyond
national borders. If the responsibility to guarchiagt such disasters re-
mains territorially divided over more than 200 s@ign national govern-
ments, their occurrence is a near-certainty evethénmedium term (50-
100 years). No state or group of states can prassit unilaterally against
all externally induced gradual or catastrophic detations of its envi-

ronment.

It may be said that an examination of the natiagmstitutions, govern-
ments, religious sects, cultures, and emotionsgbeet in the developing
countries today, should indeed inspire fear, bat this fear is a reason to
keep these countries as poor and undeveloped abjgosBut this re-
sponse is surely inadequate. We can perhaps slewvetthnological ad-
vancement of these countries, but we cannot deleydéfinitely. Sooner
or later, they will join the club of states thatvkaaccess to weapons of
mass destruction, genetic engineering, and the (likk¢ to mention the
even more advanced technologies we will acquiréhe next few dec-
ades): China, India, Pakistan, Indonesia, the iiiles, Vietnam, North
Korea, Brazil, Mexico, Argentina, Chile, Nigeriaah, Iraq, Egypt, Alge-
ria, Libya, and so forth, one after the other. iégent trends continue, all
of humankind, including the developed West, will fazing unprece-
dented dangers (outcomes that are both worse amd probable than
those we faced during the Cold War) within justeavfdecades. While
continuing the status quo may have the relativeaathge of postponing
the problem, global integration has the much greadeantage of being, at
least potentially, part of a lasting solution. lbwid, for one thing, tend to
expand education (literacy!) and reduce socioecananequality within
the developing countries and thereby tend to makset countries less
susceptible to primitive ideologies and autocratile.

The present geopolitical constellation offers aquei opportunity for
bringing the more dangerous and harmful technotogreler central inter-
national control. If the most powerful states wéaetry to impose such
control unilaterally, they would likely encountegtdrmined resistance and
would have to resort to force. This scenario isatigrand politically un-
feasible. It seems compelling, then, to pursuestime goal in a multilat-
eral fashion, by relaxing the notion of state seigty in a more balanced
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way: We, the most affluent societies, give up tteénc that all our great
wealth is ours alone, fit to be brought to beaoim bargaining with the
rest of the world so as to entrench and expandaduantage. They, the
rest, give up the claim that each state has a smyeright to develop and
control by itself all the technological capacities already possess.

| am not naive enough to believe that global iratign with a corre-
sponding decline in national sovereignty would beuar in all develop-
ing countries, let alone with all their current govments. Implementing it
could well require economic sanctions and eventanyliinterventions. My
point is that its implementation would at leastrberally and politically
feasible (assuming | am right to believe that iildogain significant sup-
port in many developing countries), while instihgtia technology control
regime unilaterally would be neither. So long as tteveloped world
shows itself essentially indifferent to extensivel &evere poverty abroad,
it will be much easier for hardliners in the deyfm countries to gain
and hold power and to win support for ambitious pe® and technology
programs. “Only through such programs,” they caaugibly say to their
compatriots, “can we become a potential threahéopeoples of the afflu-
ent states, and only if we constitute a potentiegdt to them will they pay
any attention to our society™

This is my main reason for believing that perpepedce can really be
achieved through global integration toward a Euaopstyle model of the
federal paradigm. The affluent and powerful sthigge sufficient pruden-
tial incentives to support such global integratite they appreciate that
we, too, like the global poor, have a strong irgene a gradual erosion of
the doctrine of absolute state sovereignty andemgthening concern for
the welfare of humankind at large—though our irgeiie somewhat less
immediate than theirs. We want to leave to ourdekith and grandchildren
a world in which they can feel secure. And the e to do this, | think,
is to convince the populations and governmentt®fieveloping world of
our vision of a global federation in which they Wa®njoy security, re-
spect, political influence and material sufficiengiyhout controlling their
own arsenals of mass destruction (and would nothbeatened by the
arsenals of others). That our governments willdat fappreciate that we
have these prudential incentives is, however, bynm&ans a foregone
conclusion. Here we, academics and intellectuase lan important task:
to clarify the relevant moral and prudential incess toward global inte-
gration to our compatriots and governments. If \aa succeed with this
task, perpetual peace may be within reach. If vile dar grandchildren
will likely lead worse lives and face much greatisks and dangers than
we do now.
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Notes

* Earlier versions of this essay were presentedh atonference organized by
ARENA (Advanced Research on the Europeanisation of thioiNatatg in Oslo,
Norway, and at a conference celebrating thé"20tiversary of the appearance of
Kant's “Perpetual Peace” in Benicassim, Spain. Igaateful for comments there
received, especially from Andreas Follesdal, Dagfffollesdal, Jon Wetlesen,
Adela Cortina, Thomas Mertens, and Vincent MartiG@zman. One version of
the essay under the title “Kant’s Vision of a M&irld Order,” appeared in 2009,
The Blackwell Guide to Kant's Ethiasdited by Tom Hill, Oxford: Wiley-
Blackwell.

1. The phrase “federalism of free states” occuthiwithe second definitive article
(EF 354/102), and “pacific federation” in the acq@anying text (EF 356/104).
Kant says clearly that such a federation is notethasn coercive laws (EF
383/127). Kant speaks of an international stateasal of a world republic at EF
357/105, and of a universal stasdldemeinen Stagtt EF 378/123.

2. It becomes clear here that the distinction betweridical conditions and states
of nature cannot be drawn as sharply as Kant afteyyests. Laws cannot be so
precise as to settle every conceivable disputalwarece. How precisely, then, do
domains of external freedom have to be delimitedHere to be a juridical condi-
tion? There are indefinite gradations between the of law in a modern democ-
racy and the rule of a wholly capricious tyrant (asre or less power may be
exercised through laws and these laws may be nides®vague).

The distinction between juridical conditions andtss of nature is vague in
three other dimensions as well. Laws cannot beffeatvely enforced that they
are never violated, or never violated with impunidpw well enforced, then, must
they be for there to be a juridical condition? Oagain, there are indefinite grada-
tions.

A society cannot be so organized that there caemsy any doubt as to who is
to exercise political authority. Even in an abselatonarchy it can be doubtful
whether a given person is indeed (say) the deceaserrch’'s eldest son. How
clearly, then, must the holder(s) of political aarity be singled out for there to be
a juridical condition?

Humankind might be organized as a single globalespin which all disputes
are resolved through a single structure of politaathorities. Or we might be
territorially divided into hundreds, or Millionsf territorially defined “sovereign”
societies. How large must societies be for thereet@ juridical condition? (Here
Kant might say that even two-member societies eresamall internal juridical
conditions within an encompassing state of nature.)

3. This claim is most fully stated in chapters 26, and 29 of Hobbes (1981);
Rousseau (1968) endorses it in Book 1, Chaptend Kant states it most clearly
at GTP 291/75, 299/81 and MS 319. For a detailstbhy of the idea, see Marshall
(1957) part 1; Benn and Peters (1959), chapter&l3 a; and Hart (1961).

4. Yes, even Hobbes acknowledges that laws prormdghy the sovereign—
thoughjust by definition—are not alwaygood (Hobbes,1981:Chapter 30, espe-
cially the 208). Of course, Kant postulates far ensignificant obligations upon
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those exercising political authority. But he, tdixe Hobbes, insists that their
compliance with these obligations must not be jadggethe subjects: “even if [the
supreme legislative] power or its agent, the chfeftate, has violated the original
contract [...] the subject is still not permitteddffer counter-resistance. The reason
for this is that the people, under an existinglabainstitution, has no longer any
right to determine how the constitution should bennistered. For suppose it did
have this right, and that it disagreed with thegjmént of the actual chief of state,
who is to decide which side is right? Neither cahas judge of its own cause.
Thus there would have to be another chief aboveclinef of state to decide be-
tween the latter and the people, which is selftaatittory” (GTP 299f/81; cp. EF
382/126f, MS 320). Rousseau takes an analogousigpodiy asserting that the
general will, though it is not always enlightenedyst always be obeyed (Rous-
seau, 1968: Book 1V, Chapter 2, in conjunction vBtiok I, Chapter 6).

5. Such agencies might well grow out of ones theady exist today—the UN
General Assembly and Security Council and the hatgonal Court of Justice—if
their powers became less dependent on nationalrgmests which, as things
stand now, are free to quit the UN and to exitjthiesdiction of the International
Court at their discretion.

6. | present a detailed case for the desirabilityuch a scheme in “Cosmopolitan-
ism and Sovereignty” (Pogge, 1992:48-75). Kant waaurely have envisioned a
world republic as containing smaller political wiBut his commitment to the
doctrine of absolute sovereignty prevented him friwimking of these units as
having anyultimate political authority. In several of his politicalritings, how-
ever, Kant seems at times to be on the verge otowgng this constraint upon his
thinking. Thus he once suggests (MS 311/843) thilatip law (Staatsrechtand
international law Ydlkerrech}y might together lead to the idea of a public law o
peoples Yolkerstaatsrecht He writes that a civil societyb{irgerliche Gesell-
schaf) “would require—if only human beings were smarbegh to discover it
and wise enough willingly to submit to its coercipewer Fwangé—a cosmo-
politan whole jweltblrgerliches Ganigi.e. a system of all states that are in dan-
ger of affecting one another detrimentally” (KU 4823). He envisions (IAG
26/49) as the final step of human progress a wtifio of states Staatenver-
bindung, which involves a united powevdreinigte Gewaltthat enforces a law of
equilibrium among states and thereby introducesosmopolitan condition of
public security of state®inen weltbiirgerlichen Zustand der 6ffentlichera&isi-
cherhei}. And he asserts that “there exists no other rgragdinst this [oppressive
burden of military expenditure] except an interoaél law (in analogy to the civil
or public law of individual men) which is foundeghan public and enforceable
laws to which each state would have to subjecifit8TP 312/92). The last three
passages seem especially suggestive, becauselehdy fuxtapose the continued
existence of states with the existence of a ceotratcive mechanism of law en-
forcement.

7. | have switched terminology here to conform todern usage. Kant's second
model is today better described as a free assoiafi states rather than a federa-
tion, because there is no genuine division of wténpolitical authority as each
state is bound by common decisions only so lorig@®oses to be.
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8. This is not a perfect model of my paradigm,tfeo reasons. First, the model is
regional rather than global. And, second, whildags involve a desirable transfer
of ultimate political authority from states to th@ion and thus nicely exemplifies
supranational federalism, the model does not (yetyide for a balancing devolu-
tion of ultimate political authority from statesdmaller units.

9. Kant speaks in this context of “tlspirit of commercewhich cannot coexist
with war, and sooner or later takes hold of everye” (EF 368/114).

10. More support for the desirability of thesetfiigo additional features is offered
in Part Ill of “Cosmopolitanism and Sovereignty.”

11. In “How Should Human Rights be Conceived?” @ndl995), | have argued
that such a commitment can best be expressed thraugnstitutional conception
of human rights. The basic idea is that assertiaf) some person P has a human
right to X amounts to asserting that the societyagial system within which P
lives ought to be so (re-)organized that P hasreestcess to X and, in particular,
so that P is secure against being denied X or bd#pgived of X officially, i.e. by
her government or its agents or officials. Avoidabisecurity of access—beyond
certain reasonably attainable thresholds—conssitatficial disrespect and tar-
nishes a society’s human-rights record (and sicgnifily more so when it is due to
official denial or deprivation, i.e. to human rightiolations).

12. Such demands have made significant headwdngiEtiropean context.

13. They might adduce as an illustration the tezdindnd economic aid recently
promised to the North Koreans in exchange for siraptheir fledgling nuclear
weapons industry. And they might also point out hguvickly India and Pakistan
were “forgiven” their acquisition of nuclear capiiigs.
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WORLD GOVERNMENT,
INTERNATIONAL COSMOPOLITANISM
GLOBAL GOVERNANCE
WITHOUT A GLOBAL STATE

SHARON ANDERSONGOLD

Introduction

Immanuel Kant is often credited with foreseeing émergence of a
world wherein the economic and security issuesatfons have become
“globalized”. In such a world, the solutions to plems impacting all
nations require coordinated and cooperative paliiction. Kant appears
to have two models for how such an interdependemtdashould be or-
ganized. The one presumably correct “in theory” ldchave nations give
up their independence to a world sovereign withrdue powers to im-
plement its laws. The other, the “negative surregaf the world republic,
would organize independent nations into a voluntdeyensive league
based upon republican principles of governancecamamitted to cosmo-
politan principles of right.

I will not go into the complex literature concergithe relationship be-
tween these two models but will instead investigaie question: what
does cosmopolitan right add to the model of a da¥enleague of repub-
lics that can help us understand how global gover@as possible in the
absence of a global state?

This paper investigates the foundational charaofecosmopolitan
right as one of the three forms of public righKiant's theory of right and
its role in making global governance possible withe global state. While
on the face of it cosmopolitan right is clearlyignfficant aspect of Kant's
theory of right, appearing in both théetaphysics of Moralas a form of
public right and inPerpetual Peaceas the third definitive article, tradi-
tional interpretations of Kant's theory have plagatmary emphasis on
national or political right without sufficient apgriation for the systematic
context within which all law must develop. Cosmatzal right, as the
normative principle that shapes the developmemtulflic law regarding
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the interaction of individuals and states, mustum shape national and
inter-state law. | conclude that not only mustlal, according to Kant,
have a foundation in cosmopolitan right but thasmopolitan right re-
quires the development of democratic institutiohghe global interna-
tional level in order to universally secure the lpubights of all individu-
als and bring about the “cosmopolitan communityéttis the ultimate
goal of history and politics.

Kant’'s Theory of Public Right

According to Immanuel Kant all persons or organigedups (states)
capable of mutual influence must either be govelmegdrinciples of right
or be at war. It is the duty of all such personstiter into the appropriate
juridical conditions. The juridical principles gawéng human relations are
threefold, i.e. political right forming individualisito states, international
right regulating the interaction between states andmopolitan right
regulating the interactions between individuals atates and individuals
across states. Cosmopolitan right extending uréMgrto all individuals is
the most controversial because it entails a formglobal governance con-
structed upon the basis of independent states. Mawg puzzled over this
three-fold system of principles holding that thé&dHhevel of “right” is
incompatible with traditional conceptions of “sos@gnty” on which the
independent existence of states depends. They dahgitecosmopolitan
right cannot have strong juridical status becatismmnot be coercively
implemented and that therefore his federation eamdithing but a step-
ping-stone to a world state.

Clearly, Kant's tripartite juridical system chaltgs traditional notions
of sovereignty build upon “atomistic” concepts dhtse-independence
wherein each state defines and defends its “rigimsts own terms. In
contrast to the traditional “atomistic” conceptiofi state sovereignty |
shall adopt Kant’'s model of a plurality of intefiagt independent states.
This model, | shall argue, requires the universalqgiple of cosmopolitan
right to balance the contrasting forces of intécactand independence
(dynamic equilibrium/community). It is this form ¢tdw that ensures the
independence of interdependent states.

My thesis has three points: that a society of sthtevirtue of being in
a juridical condition of dynamic equilibrium is ressarily founded upon
cosmopolitan right; that cosmopolitan right neceasaas universal juris-
diction; that the implementation of norms of hoalify require global
institutions based upon democratic representation.
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First, | maintain that any society of states thad bBntered into juridical
relations must acknowledge cosmopolitan right asoadition of their
association. In addition to the fact that eachestatist have its borders
recognized by others as a condition of peaceableréion, all states must
accept the (moral) fact that offers of commerceaienpart of the original
right of all individuals. Kant maintains that “thight to present oneself for
society, belongs to all human beings” as a consemuef the fact that
originally no one had more right than another tttlseany part of the
globe. All possession of land prior to ratificatiog a legally constituted
federation is provisional. Because potential indlisl activity puts each
individual in “constant relations with all the réaind because this remains
true even after civil society provides internalesilto determine internal
property the federation has to concern itself viitith definitions of bor-
ders and criteria for universal individual-to-indiual interactions.

This right, in so far as it affords the prospedcttthll nations may unite
for the purpose of creating certain universal laasegulate the inter-
course they may have with one another, may be tbmosmopolitanigs
cosmopoliticup(Kant, 1970:172).

It is this right “ius cosmopoliticum” that providéise basis for univer-
sal laws regulating international intercourse. Kaimsistence on the ju-
ridical (a priori) status of cosmopolitan right does not appearetedntin-
gent upon nor subordinate to the recognition ofibws. It is derived from
a more fundamental individual right implicit in thaiversal and innate
right to external freedom, which allows us to dgthing that does not
detract from the right of others. Presenting orfefeel society does not
violate anyone’s fundamental rights.

Cosmopolitan right thus shapes the nature of niginéflations between
states and thus provides constraints on the foanh ttie federation can
take. The federation is prohibited by cosmopolitigiht from becoming a
“closed system” of isolationist communities or coomities that trade
only upon conditions of nationalist interest. I$maist communities
might be non aggressive but, per argument, wouldbeocommitted to
cosmopolitan norms of hospitality and could slid®iviolence and war
should foreigners appear on their borders. Natishadterests might sup-
port commerce but principally on terms of power,ickhcould result in
exploitation leading to conquest and war. Kantdipieaceable association
to principles that are universally rooted in indwal liberty and cosmo-
politan community.

The federation then by virtue of forming a juridiGssociation re-
quires specification in positive law of the nornfshospitality implicit in
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cosmopolitan right. Therefore some form of glolzak lis entailed by the
very condition of a plurality of interacting indepient states aspiring to
peaceable relations. Secondly, given specificatiora global form of
positive law, cosmopolitan right opens states eodbvelopment of juridi-
cal institutions with universal jurisdiction suck a world court with the
authority to determine violations of cosmopolitéght. Judgments from a
world court must be self-implemented on pain osla$ membership in
the (cosmopolitan) society of states and restitutibthe state of war be-
tween the federated association and the dissestatg® | will discuss
later in this paper the conditions under which féseration may collec-
tively enforce the norms of cosmopolitan right ughssenting or dissoci-
ated states. Finally, given the norms of hospitatiternal to the concept
of cosmopolitan right the federation must evolviinational institutions
based upon democratic representation to guidedhelabment of interna-
tional law. Cosmopolitan democratic representatsorequired so that the
form of public law that arises from inter-stateeirgctions does not perma-
nently solidify structural exploitation on the paftdominant states.

If my interpretation is correct, that a cosmopalitsociety of states is
completed by the adoption and implementation ofremsolitan right, then
it is unclear in what sense a world state can agthang to Kant's peace
project. We may indeed continue to hold that “auldig of republics” is a
regulative ideal that assists in the formation i@fcgical principles to guide
political development but any attempt to “jump dvtre federation and
directly consolidate all states under a single etiee misconstrues how
the ideal is to be realized. The republican idedlfeedom, equality and
independence within and between states must baigiodf a cosmopoli-
tan principle shaping behaviours at all levels foit imposed from a sin-
gular power. If the main function of a world st&do produce a system of
public law that could guarantee to each individaiadi/or state a specific
sphere of freedom, adjudicate conflict and avoid tten we need not
envision this system as the product of the coerechmosition of universal
law from the top-down. Given the collective accept& of the duty to
strive toward the end of peace with all of its ma@@nstraints and barring
the catastrophic destruction of the species, a opsfitan system of law
can emerge from the bottom-up process of histodeaklopment under
the principle of cosmopolitan right.

Cosmopolitan Right, Hospitality and Democratic Regantation

International institutions alone however, do natstdute a cosmopoli-
tan community. International institutions as we wnthem do not fully
instantiate the principle of cosmopolitan right &ese they do not incorpo-
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rate democratic principles of representation which required by the
principle of hospitality upon which cosmopolitaght is based. The prin-
ciple of hospitality regulating all commerce betwéerdividuals and states
prohibits fraud, force and exploitation. By providi rich and powerful
states with positions of permanent power within nioternational institu-
tions, these institutions solidify policies of eowomc exploitation and
military dominance of developed states over underidped states. Since
the ideal of a republic of republics cannot tale fibvm of a universal state
under a single ruler, we cannot appeal to a céngchhuthority to legislate
the values necessary for a republican system fibuRather, the system
of positive law, international political right, wtti must accompany and
supplement the development of international rigithiw the federation,
must be guided by what is just in the relationshit merely between
states as “powers” but in the relationship betwaelividuals “as citizens
of the world.? Kant maintains that international right developedler the
principle of cosmopolitan right transforms the femgnational right) and
produces international political right as “a unsar right of humanity”
(Kant, 1970:103). How does cosmopolitan right tfama national right
and produce international political right? Cleatg cosmopolitan context
defined by the three definitive articles within whistates are portrayed as
constructing global public laws and global publistitutions to regulate
their interactions is not the former context of goygolitics but one where
respect for human right has been internalized énpibsitive legal systems
created by the associated states. The need foalgladtitutions which can
secure universal republican values becomes cléarez investigate the
principle of hospitality, the form of cosmopolitaght that Kant stipulates
in Perpetual Peacas the third “definitive article” of the federatidrom
the perspective of what type of interactions viedathis principle.

What Does the Principle of Hospitality Require?

Hospitality, Kant insists, is a juridical principla legal duty (Kant,
1970:105). Individuals have the right to offer tade and to communicate
as part of the original community of land underst@s a community of
reciprocal action (Kant, 1972:172). Kant did ndeatpt to provide a de-
tailed legal code for these interactions but hanagles of what constitutes
inhospitable interactions provides some guidancéhemorms that would
be constitutive of rightful interactions. Therefdraill unpack the norms
inherent in these examples to explore the podsikttiat cosmopolitan
right must be accompanied by institutional suppletsi¢o the federation
of free nations, in the form of global institutiobased upon democratic
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representation. Cosmopolitan democratic repregentat required so that
the form of public law that arises from inter-statéeractions does not
permanently solidify exploitation on the part ofndioant states in viola-
tion of the norms of cosmopolitan right.

While the principle of hospitality would have naéiwithout Kant's
assumption of a fundamental right to offer to iattrwith others through
trade and travel (Kant, 1970:106), Kant's analydishe ethical limits of
expansion into new territories was shaped by hicem for exploitation
in the relationship between European states andstaie peoples in the
“new world”. In his concern that Europeans not taldantage of their
superior form of organization to dispossess ngtizeples Kant appears to
grant to non state peoples moral standing and gigher the property
entailed by their ways of life. In asking whethermmt states may create
new settlements as a consequence of exploratitireimicinity of a nation
(not organized as a state) already settled Kamtaias that the right to do
S0 is incontestable with the provision that the m@ttlement not interfere
with the use of the land of those already settldel.warns that in many
cases this will require consideration of the f&ettthon-state cultures may
conceive of rightful possession and use of the Wifférently than states
that have evolved legal standards for permandet tife says:

But if the nations involved are pastoral or huntimepples (like the
Hottentots, the Tunguses, and most native Ameritations) who rely
upon large tracts of wasteland for their sustenasettlements should not
be established by violence, but only by treaty; eneh then, there must be
no attempt to exploit the ignorance of the natiire@ersuading them to
give up their territories (Kant, 1972:173).

The social organization of non-state peoples mayabbe “rightful”
(satisfy Kant's definition of civil society) but pprently they do have
some form of provisional (claim) right in relatiém peoples not yet settled
and coercion and exploitation in interactions viftem remain moral evils
that cannot be justified. The inhospitable condeatding to subjugation
Kant maintains arose from considering the newlycaliered lands as
“ownerless territories: for the native inhabitantsre counted as nothing”
(Kant, 1970:106).

Even the potential for “development” (economic awdtural) extend-
ing to future generations does not justify dispesim. “But all of these
supposedly good intentions cannot wash away the sefainjustice from
the means which are used to implement them” (K&8#2:173). The
argument that violence was used in the foundatiostates themselves,
which Kant accepts to be generally the case, doesmove Kant from his
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position that cosmopolitan right absolutely forbtde imposition of order
by coercion. His comparison of this argument to slecalled right of
revolution for the improvement of political orgaations (which he re-
soundly rejects) again suggests that the sociamzgtion of non-state
peoples is not to be regarded as a merely anacohidition of individuals
who can be absorbed into another state. The conditf right are univer-
sal and cannot be annulled and cover every ind@jduivilized or not.

Kant subjects commercial interactions as well adeseents to criti-
cism on the grounds of the principle of hospitality discussing the in-
hospitable conduct of the commercial states he goefar as to equate
“visiting” foreign countries and peoples with “cargring” them. He
states:

America, the negro countries, the Spice Islands, Gape, etc. were
looked upon at the time of their discovery as ovasarterritories; for their
native inhabitants were counted as nothing... Thistéeoppression of the
natives... and the whole litany of evils which cafliefthe human race
(Kant, 1970:106).

Given these experiences Kant concludes that thesides of China
and Japan to restrict the interactions betweem #iaies and people with
European commerce is both justified and “wise."rkithese examples we
can infer that for the principle of hospitality take effect, all forms of
coercion and exploitation must be excluded. Tholse accept the offer of
interaction must do so not only freely but alsohwitie expectation of fair
outcomes. But coercion and exploitation are not limited ke t18" and
19" century relations between non-state and state lggofxploitation
clearly can and does occur in modern state-to-st#tionships particu-
larly between highly developed and underdevelopetts. Such exploita-
tive interactions | would argue violate the prideipf hospitality and are
contrary to cosmopolitan right.

In the 2£' century, non-state peoples have been generalypocated
into states and states have been organized inugaviays within interna-
tional organizations. Thus our contemporary pditisystem would seem
to more closely approximate the Kantian ideal afoamopolitan condi-
tion. Yet states do not uniformly represent theriasts of their people/s
and within the state the interests of differentup®are often given differ-
ential weight. InWorld Poverty and Human RightEhomas Pogge claims
that in underdeveloped states a rich store of abhtasources is systemati-
cally correlated with dictatorships and poverty. &tgues that within un-
derdeveloped states the lure of personal powemaaadth corrupts politi-
cal leadership and that this corruption is suppbhi the current terms of
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the international recognition of sovereignty (Pqg2@02). In this context
national right provides no disincentives to the elepment of dictator-
ships thereby securing for those in power contisuaccess to great per-
sonal wealth at the expense of internal developmadeed, by allowing
that whoever holds power has the right to sellrthgon’s resources, cur-
rent international law and practice tends to suppus type of political
corruption.

This alliance of international recognition of dictaal power with in-
ternal underdevelopment is no mere accident obhjisGiven the manner
in which developed nations tend to use their sopemiilitary and eco-
nomic power to gain advantages in all internaticioalims it is to the
advantage of developed nations to continue to stppgimes willing to
provide access to natural resources on terms fabtrirto themselves
regardless of the “representative” character ofgbheernment in power.
Thus, the economic gap between developed and vevioghed countries
has grown despite the efforts of some internatiamghnizations to pro-
vide funds for “development.” These organizatiores r@ot constituted in a
manner to offset the effects of the dominance ofettged nations and
therefore cannot genuinely affect the type of imirdevelopment that
would systematically reduce global povetty.

Given the negative impacts of the policies of thegmnizations on the
most vulnerable, global theorists such as DaviddHelve argued that in
addition to international law founded on state baséernational organiza-
tions; cosmopolitan law must be founded directlpmupnternational de-
mocratic institutions whose representatives wowdabcountable to indi-
viduals as “world citizens” (Held, 1997; see alseldj 1995). Such institu-
tions would provide a forum within which ordinaritizens could critique
the policies of their governments and could fortimates with the citi-
zens of other states to address issues of glolmaieco particularly in the
areas of peace, poverty and environmental degmadati

Power politics, Held argues in Kantian fashiongefffthe capacity of
any and all states to develop their internal valltgernal democracy has
little chance to develop where autocrats have theep to offer natural
resources on favourable terms to developed nati®oger elites within
underdeveloped states thus reflect the overall palifferentials between
states. While Kant stressed universal republicarasmmh the equality of
states under international law as necessary conditior the evolution of
cosmopolitan law, Held adds to these two condititvesneed to establish
international democratic institutions. A level afstnopolitan democratic
law is required if cosmopolitan right is ultimatdly be achieved because
commerce (at least under the conditions of globhpltalist markets) tends
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to have differential effects across states witlpeesto individuals/groups
that undermines the ability of those adverselycée to have equal stand-
ing (as republicanism requires) in their respecpeétical communities.
In a system of interaction shaped by powerful glitéeld argues, democ-
racy (or republican equality) within must be suppdsted by democracy
without.

Clearly the current organization of internationalations does not re-
flect the principles of a cosmopolitan federati@tructural exploitation,
economic and cultural, underlies many contempostinyggles for politi-
cal realignments as well as movements primarilyedirat retribution and
destructior?. If Kant is correct in his theory concerning theywa peace,
and granted that peace is accepted as the desgadlé¢which some have
rejected both in theory and practitéhen the nature of the reforms re-
quired is clear.

But in what sense does a cosmopolitan federatioe given appropri-
ate institutional form “guarantee” peace? Becaush @ federation, even
in its cosmopolitan formation, retains a dynamiarecter with potential
for dissent leading to dissociation and war it barobjected that it cannot
fulfil Kant’s imperative of perpetual peace. It hasen argued that only
the republic of republics, or word state, can fulalize perpetual peace
and in rejecting the world state Kant violates ¢wen principlesls there
then an inconsistency in Kant's own theory? In “KauiArguments for a
League of States”, Pauline Kleingeld provides aarésting and sensible
defence of the league. She argues that the repabliepublics is best
understood as the ideal, which can only be appratachthrough the use
of practical/juridical principles such as cosmotaoliright. She concludes
that the cosmopolitan federation is not a “secoedtbsolution that is
substituted for the republic or republics but tbmf that the latter takes in
the historical world (Kleingeld, 2006). Perpetuglape may not be fully
realizable but it is possible in a practical setasstrive for it.

How Can Cosmopolitan Right Be Implemented?

One of the most innovative features of cosmopolitayit is that
through this principle individuals become juridigarsons (citizens of the
world) and are guaranteed the right to have rig¥iteout recourse to a
world state. But what institutional mechanisms aperopriate to the im-
plementation of these rights? Does cosmopolitaht rggp beyond public
criticism and open up the possibility of militargtérventions into the
internal affairs of states which would seem to behjbited not merely by
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preliminary article 5 oPerpetual Peacéut also by the defensive purpose
of the Federation which is to secure the freedomeanfh state? Given a
commitment to cosmopolitan right would the intermallation of human
rights on the part of one state authorize the amiliintervention of other
states? Would such a “pre-authorized” interventioant against the pro-
hibition on interference? Alyssa Bernstein suppdties enforceability of
cosmopolitan public law by arguing that for statds remain signatories
to the cosmopolitan league but also engage in repdte violation of the
basic rights of their citizens, interventions tadesuch violations are not
external aggression but simply “law enforcementr(istein, 2009).

Although the cosmopolitan federation may not behaiitt conflict |
would argue that it is a different configuratiomthother forms of associa-
tion built on self-interest and power. Becausea®ftiridical character such
an association can rightfully defend itself agaifistjust enemies.” The
thorniest issue arises from those states, intgrmadiverful, whose pub-
licly expressed policies are hostile to cosmopnlitelues and interna-
tional law of any kind and who refuse to join om@@n within any peace
oriented league. Applying a notion developed by iGeGavallar, Bern-
stein takes her argument for the enforcement ahogslitan public law a
step further stating that openly hostile stateadsia a relation to interna-
tional right as that of an “unjust enemy” (Bernste2009). This is | be-
lieve an interesting distinction which draws outeation to the fact that
such an enemy could only becognized and defined from inside the con-
dition of international right(from the perspective of a pacific federation)
and not from the traditional assumption of a std#t@ature between na-
tions wherein such a concept would be at best andahcy. With the
cosmopolitan federation we find Kant finally acdepta type of just war
theory, a theory he could not accept in so fatates refused commitment
to cosmopolitan principles and insisted on thedlividual rights to deter-
mine the justice of their causes.

An unjust enemy then is one whose publically exgegdspolicies are
hostile to cosmopolitan values and internationabamtion. Should such a
“rogue” state simply be isolated and left alone@atly, if a state simply
prefers a condition of dissociation and expresseshostile intentions
towards the federation, the federation would hawe“jost” grounds to
coerce its continued association. However the mfcauch dissociation is
that no interaction between such a state and amylbmeof the federated
association would have any juridical foundation asth dissociated
states would in effect become closed and isolagstéms. While the prin-
ciple of hospitality appears to permit such disatioh as long as it re-



196 Sharon Anderson-Gold

mains non hostile, such a state does others ad#ghee of “wrong” be-
cause it refuses to allow the exercise of the rigfhtcommercium” and
blocks the path to permanent peace and a cosmapalitmmunity.

But what if such a dissociated state engages ilemie against it sub-
jects? Should that be viewed as simply internatai@? It can be argued
that the refusal to recognize human rights intédynah the part of states
that have already rejected international law arsd@ation can be taken as
a sign that this state cannot be trusted to resheaxternal peace and can
therefore be treated as an imminent threat toStfites with expressed
hostile intentions whether those intentions arerimlly or externally
expressed become “unjust enemies” because thel d#nigghts is not
simply “internal discord” but a form of violenceathcannot be expected to
have simply an “internal intention.” It is as thduguch violations given
the values of cosmopolitan community, is a dird@lienge to rights eve-
rywhere. It was clearly the connection between gilwand Hitler's war
of European domination that motivated tb&l Declaration of Human
Rights and subsequent treaties internationalizing gemo@d a crime
against humanit§.

When faced with an “unjust enemy” Kant argues tither states are
permitted to deprive the unjust state of its potiteract in a similar way
again.” While Kant does not discuss the full ran§permissible means of
redress against such a state he does mention shitution of constitu-
tional change (but not dissolution of the civil omiof the people) that
presumably would be designed to eliminate the desppalities of the
constitution responsible for the aggressive tengsnaf the state. Without
the assumption that the despotic qualities of sustate indicate a general
disposition against the peace, externally initiateshstitutional change
would clearly violate the strictures of non-intemtien. Action against an
unjust enemy cannot be based merely upon aggra$st@ic but must be
a response to actual unjust conduct of a seriodgtaratening kind. Thus
UN condemnations and other responses, such as@ecto abuses of
human rights have required that abuses be “grave™systematic” rather
than occasional. The distinction between occasiandl systematic abuse
is an attempt to identify and respond to the stttdharacter” of a regime
rather than to a particular problem. Of the unprstmy Kant states: “For
they are a threat to their freedom and a challéaghem to unite against
such misconduct and to deprive the culprit of thevgr to act in a similar
way again” (Kant, 1972:170).
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Conclusions

Short of responding to the violent and/or aggressissociated state,
the defensive federation remains committed to peackrespect for the
freedom and self-determination of its members. @l initially limited
to the principle of hospitality such a league mbesp@ommit itself to vari-
ous international rules facilitating intercultur@hd economic exchanges.
In so far as the growing community of interacti@amde expected to result
in a further development of both national and istizte law, cosmopolitan
or world law will be a “necessary supplement” bimyy interstate laws
into compliance with cosmopolitan right. Globaltémational) law at this
level while voluntarily negotiated will require thdevelopment of legal
expertise and courts for the exercise of judgmeindependent of the
states that may be a party to particular dispui@scerning just implemen-
tation of its rules. These legal decisions canmotdnsidered interferences
with the sovereignty or freedom of states thatiarthis manner “associ-
ated”. Much of this international political law Wghape how states articu-
late the rights of individuals who enter into thesehanges and thereby
influence the formation of domestic law as wellhe pull of cosmopolitan
principles will be in the direction of republicareédoms without the re-
quirement that an individual republic take on thekt of “exporting” re-
publican values.

Certainly as Kant projected idea For a Universal Historysuch de-
fensive associations will go through many transfaions before all states
are able to perfect their internal civil constituis and commit themselves
to the £' Definitive Article of Perpetual Peacdut if cosmopolitan right
leads the way in the early instantiations of thiedsive league it will have
laid the groundwork for the stable and universatitation of republican-
ism and it will be unnecessary for individual reficdoto make war to save
the peace. Thus | conclude that cosmopolitan rigptemented by inter-
national institutions under conditions of cosmotawlidemocratic law can
provide a structure of global governance withogiabal state. Although
this paper has been primarily concerned with thigigal structure of a
cosmopolitan community lest it appear that | bedi¢ivat a cosmopolitan
community is nothing but a thin legal framework &nt to point out that
thicker conceptions of cosmopolitanism are possit@pending upon the
type of multicultural “cultures” that arise withijpeaceable, open and in-
teractive communities. But those are richly compksues going far be-
yond the topic of this paper. A cosmopolitan peadé not be a simple
task that can be completed within any finite histrperiod.
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Notes

1. It may be objected that since states may volilytarminate their membership
in a juridical federation the traditional conceptiof sovereignty persists, i.e. that
states cannot be coerced to submit to any univergatiples. Yet, in the context
of a juridical federation pledged to no longer parshe “rights” of states through
war, the public repudiation of judgments concernimigrnational justice would
constitute the dissenting state as an “unjust efieayerm not applicable in the
prior state of nature where unregulated sovereigvag the norm. In th&leta-
physical Elements of Justi¢#972:170), Kant maintains that unjust enemies con
stitute a threat to all other states and that statay rightfully unite to deprive the
“offending state” of the power to act in a simil@ay again.

2. It is arguable that international trade agredm#mat ignore worker’s rights and
the health and environmental impacts of trade mpdoéative and constitute unfair
relations between individuals and not simply unfelations between states.

3. Kant's references to unjust commercial intemargi assume that injustice in
these interactions has a universal impact—thahat, the community at stake is
not limited to the immediate agents. This is beeaals have this right to interact
with all and injustice in international dealingsnseffect injustice to everyone.

4. (Anderson-Gold, 2001:ch. 7). Globalization anev8lopment traces the nega-
tive impact of the neo-liberal economic policiestioé 1980s on the development
policies of the IMF and World Bank.

5. Although Kant accepted some degree of econolyibaked political inequality
(activev. passive citizen) within even a justly constitustate he maintained that it
must be possible to work one’s way out of dependeRermanent structural eco-
nomic inequality violates this principle.

6. Culturally based discriminations must also netdilowed a foothold in law
since these will tend to become permanent andtatalcfeatures of association.
This means that in multicultural contexts certaimits on majority rule must be
recognized that protect minority interests.

7. Some forms of fascist and Nazi ideology porsayggle and war as a perma-
nently desirable condition and jihad or holy warfas some a quasi-permanent
condition to be embraced at least until the lafiiéh has been converted. Al-
though for different reasons, none of these theatxept the basic Kantian prin-
ciple of universal human rights.

8. (Anderson-Gold, 2001:ch. 4). “Human Rights amel Transformation of Sover-
eignty.”

9. The experience of the European Union’s CourtHoman Rights provides an
excellent example of how this can work in practiCeitics are likely to point out
that this success has been built upon a commoaryiahd shared values. But this
simply means that there may have to be multiplisgictions for such courts with
regional scope mapping onto similarly shared histoand values. A supreme or
“world court” is of course a more difficult insttional matter ultimately determin-
ing the inside/outside of the federations membetshi
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THE STRUCTURE OFPEACE

JoVAN BABIC

In Metaphysics of Moralgaragraph 44, Kant notes that “before a pub-
lic law condition is established ... individual hambeings, peoples and
states can never be secure against the violenoe dme another, since
each has its [?!] own right to dehat seems right and good to (d&us
jedem seinem eigenen Recht, zu twas ihm recht und gut diinkahd not
to be dependent upon another’s opinion about this.”

We should note that here we have an array of “iddal human be-
ings”, “peoples”, and “states”. The rest of theggaaph, however, seems
to deal with us as individuals, in a direct manrmerd only indirectly with
the “peoples” and “state$”.

There is a powerful ambivalence here, especiallwaf compare the
very strong wording at the beginning of the parpbrd4: “It is not ex-
perience from which we learn the maxim of violenc¢ét is not some deed
(Faktum) that makes coercion through public lawessary....—on the
contrary... it liesa priori in the rational idea of such a condition (a condi-
tion that is not rightful).” The ambivalence is bgrerhaps not yet visible,
except in the shift from a set of three (individgbeoples, and states),
none of whiclcan be secure from violence, to a formulation Wwiieems
to shrink to individuals who must leave the stdteature and, at all costs,
enter a civil condition. This paragraphMetaphysics of Moralg in full
accord with the Seventh Thesis from the “ldea foiversal History with
a Cosmopolitan Intent”: “...establishing a perfentl constitution is de-
pendent on foreign relations,” because the stateatfre present in exist-
ing anarchical international affairs is making s#guagainst violence still
very far ahead—and there is no “civil condition®.i“rightful condition”
in the international arerfaThe concepts ofd priori” and ‘independence
of any factuality—very strong concepts, to be sure — appear to Have t
same validity on all three levels: of individuafsgoples, and states. It
seems that abandoning the state of nature at omylevel of those three
would not suffice for a rightful, lawful conditioto be established before
the state of nature has been abandoned at all ldwels. This means that
before the state of nature has been overcome énnational affairs, do-
mestic rights in states are doomed to be provisidaatative and uncer-



The Structure of Peace 201

tain, which is the opposite of what they are supdds be. Does this mean
that at on the international level each may contpelother by force to
leave the state of nature by introducing univeysaltiligatory, peremptory,
laws? The “other” here are states with established ivatecivil conditions
and valid and effective laws (Cavallar, 1999:5)céwlingly, peoples and
states should also leave the state of nature facg& be secured. Until
then, there will be a right to impel them to it tayce. This means, quite in
line with the definition of the state of natureatiwar is a default state of
affairs, whereas peace is only a goal for whiclsttove. Consequently, a
peace that exists within states only, one whichaalso a world peace,
would be both incomplete and uncertain.

The ambivalence seems to become visible in a teristwveen this “a
priori” approachand the logic by which the laws, necessary to leaee th
state of nature and enter a civil condition, havbd articulated: they have
to be articulated ifreedom in autonomy of the agents which “enter” the
new condition, and this manifests itself througgnsent We know this
fact, but it is still odd: in order to be just, tleevs must be endorsed, au-
thorized, not imposed and this regardless of all other characteristics
features they have. Laws relate to ewternalfreedom, but external free-
dom is still freedom: it is part of the totality ffedom, the same one that
we brought (actually have to bring) from the stwateature (as the same
freedom that we had, or have had, in that stateferBal freedom is not
supposed to be a kind of slavery, or a domain irchvfreedom has lost its
essence of being the capacity to decide, a capaditgh is a kind of
power. In a civil condition, freedom is limited. ig only part of what it
was in the state of nature—but that part is s@leéflom and the best part of
it indeed. In a practical sense, freedom is effittie in a practical sense,
working in both parts designating the legitimate freedom part (1) ared th
restricted part (2). In the area of legitimate fl@® we can freely set our
goals and attempt to realize them—resuming respiitgifor the success
and failure in their realization.

In the area of freedom that is restricted by lafneedom is present in
the structure of the necessity of consent: witlomutsent the restriction is
notvalid, but at the same time the consent has to be freesniorced by
compulsion or coercion. There is no real necessithe requirement for
the consent to be given, and the act of giving enhis a fact, not a matter
of analytical truth! The normative reasoning powering for the provi-
sion of consent contains necessity, but of a nawa&ind. Moreover, the
necessitation we have in the “necessity” contaiimeduty, as Kant says:
“Duty is the necessity of an action from respecttfe law’—is not a real
necessity but only a normative one [not that somgthecessarily will be
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realized but that it is necessary thabuightto be realized, and this inde-
pendently of the difference “from duty”/“in accoruae with duty” distinc-
tion] (Kant, 4:400n). But, of course, it did notveato be realized. Thus,
the normative necessity to give consent to lawsoisa factual necessity
but onlya pressureof reasons directing our decision to a rationalchon
sion to give consent.

This pressure is not even primarily of a moral Kind rather purely ra-
tional, based in autonomy but expressing our (destdronomy: rational
self-interest. All that pressure, however, is noffisient to entail a real
necessity in the sense that the result, the agivirig consent, could be
“derived” from the content of the laws. What lawsl e, will depend in a
crucial part on what the real interests are. Aredrtfal interests depend on
who'sinterests these are, and whappenedefore. Too many uncertain-
ties, and one variable is determining the mostdagerests of anyone.
Uncertainties refer to the events that “happenddreg and the variable
is the identity of the person(s) who is or are hbé&ler(s) of freedom. We
may conclude that the “necessity” we deal with herat most an urgency
to give consent, without specifying what the content a$ ttonsent is.
Taking this into account, it is arrogant to presuhe everyone’s decision
will be the same, that the interests and theiranay will be the same in
all humans. The pressure to make a civil condisibould suffice to facili-
tate the decision, but which decision it will befill precision has not yet
been determined in this process.

Hence, on one side we have a normative thesisigetfia priori prin-
ciples that say that before we leave the stateatfra we do not have full
peace (Kant, 6:312), that any legal constitutiotéster than none at all
(Kant, 6:320), that we must leave the state of neaand establish true
peace, thereby overcoming war (Kant, 6:344). Thia demand of reason
(Kant, 6:312). The realization of this demand takiese, and it can be
incomplete or deficient. These problems, i.e. deficy and incomplete-
ness, are signs of the presence of some remnartte aftate of nature.
This is most visible in the international arena rehee still have a kind of
anarchy. The demand of reason is to put an enddo & state of affairs by
establishing a truly global juridical condition.

On the other side, we have what Kant calls “tru@™mere truce, a
suspension of hostilities, not peace” (Kant, 8:348)tate of temporary
peace, even if it is a result of a peace treaty wie victory of one and
capitulation of the other side (Kant, 8:355). Trusea solid concept in
Kant, much richer in content than our first impieasmight suggest. It
also might be different from the dictionary meaniofgthe term. It is a
concept worth exploring. There ato moments | have in mind here.
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First, Kant's peace treaty, or peace pact (depending etréimslation) as
the end of a particular war, may have as a relsatt“e current war can be
brought to an end but notcanditionof war” (Kant, 8:355, emphasis J.B.).
Our normal linguistic intuition is that truce islgra pause in an ongoing
war. According to Kant, however, a peace treatynoaend the condition
of war, because “right cannot be decided by war imdavourable out-
come,victory*.”> A possibility of future conflicts, namely, alwaysmains
an option. Even after the end of war (concluded witpeace treaty) we
still have only a “truce,” a kind of state of naunot real peaceSecond
stateshave already abandonedhe state of nature, and “what holds in
accordance with natural right for beings in a Iasleondition, [i. e.] ‘they
ought to leave this conditiontannothold for states in accordance with
the right of nations (since, as states, they alrédwle a rightful constitu-
tion internally anchencehaveoutgrownthe constraint of others to bring
them under a more extended law-governed constitutio(Kant, 8:355,
my emphasis). Thus truce, which characterizes nlaechical international
society, isnota state of nature! And the ambivalence is fullyiblés now.
Truce of this kind is the true nature of the workdrs are always possible,
and peace, which actually is a truce, is a statfafrs in which that pos-
sibility has been successfully avoided. War istariabut real possibility—
a very expensive and often also unnecessary, impevan absurd possi-
bility, similar to many related ones we all alwdys/e within our reach, in
the domain of our freedom (but not such to be amsd as the objects of
prospective decisions). Nearly all of these optidrsvever, can in some
extraordinary circumstances become feasible (fikeexample, to cry and
shout aloud: it would be very improper for me totHat here at my desk,
or in the middle of the lecturing, but if | am faly from a cliff it would
suddenly become very proper and feasible).

In other words, being in a state of truce is inaywufficient for us to
say that we are not in a pure state of nature. él'rsanore than the ab-
sence of any constraint. Precisely because oftligatight “to impel the
other by force to leave the state of nature byothicing obligatory, per-
emptory, laws,” which is a feature of the statenafure, does not seem to
be applicable in the state of truce. Truce seentetmore a kind of peace
than a segment of a wak/ere it not, we would have a right to impel (all?)
others to abandon this condition in order to reagh peace. It would have
to proceed in two steps: first, individuals woulded to relinquish their
wild, unrestricted freedom for a limited but guaesd freedom provided
by the laws of the state. Afterwards, the statdsiclwvare to be taken as
(artificial?) moral persons, would need to movettfar and finalize the
process by entering a lawful state of cosmopolitaace which would not
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be any kind of “truce.” The problem with this ietfollowing: it would be
hard to avoid destroying internal law and ordethia process of creating a
viable global juridical condition. This might beetlreason why Kant
claims that, in regarding the state of nature, whatls for individuals
cannot hold for states: it seems very unlikelyingpossible, not to destroy
the structure of order and peace already creatédebgbandonment of the
lawless natural condition in the renewed processthan second level
(Maus, 2010, p. 161). Strictly speaking, if thissneorld order is to be
created according to the demand of reaatirstates and their laws should
be reconsidered and revised. Otherwise, the stebrggate(s) would im-
pose its (their) laws as the unquestioned authofityhat is to be consid-
ered as the sole normative standard. In the progéssher authorities
would have to withdraw or be cleared. Many pitfalts looming here. For
example, no one would know if one is obeying thg, ld in what she is
doing she is acting in accordance with any domdatic because it could
turn out later that this is different from the ngwéx post factocreated
global law. The result would be utter uncertairggarding any transitional
period (except perhaps the ones buried in the dgegst). But this is only
one example.

The main point is that the internal, domestic lalws)osing their nor-
mative authority, would lose their role in facititeg “the abandonment of
the state of nature.” It seems that any attemptetdize a world peace
would then imply a kind of revolution which necedlyawould destroy
most of order and peace attained so far. This wbeldt odds with Kant's
claim that “any legal constitution, even if it islg in small measure law-
ful, is better than none at all” (Kant, 8:373n).eTather, even more far-
reaching problem, could be the question whethegt® of a world state
is attainable at all. Another issue is: is suchoal gvorthwhile - a point
which finds its explicit corroboration in Kant'sad of “soulless despot-
ism” of a world empir€. Either way, this is a subject worth of further
exploration.

My own thesis is that “peace” is a name for a stéditaffairs which ac-
quires its meaning only in relation to its oppaosite. to the absence of
peace. According to Kant, that absence is the sfatature defined as the
state of war (Kant, 6:344). What really is “etefrta¢re are only possibili-
ties, both of peace and war. Peace and war are ttefined in relation to
each other.

Peace isprima facie,positive, war negative. But this is onpyima fa-
cie; because peace can be unjust, contain slaveryjiatiom, discrimina-
tion, inequality, exploitation, disrespect, etc. Wiay object that all these
are features of peace as truce—not of real, traeggavhich would be the
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total opposite of anything contained in war. Butaivts contained in war?
What is the purpose and meaning of war, the purpasemeaning which
may lead to some justification of it? Putting asmi¢ions of the (possible)
eschatological purpose of war (according to whir i8 a necessary and
appropriateneans thateads to ultimate peaj adequate descriptions of
peace and war ought to be connected with a spetifit of the role laws
play in both schemes. More to the point, both waat peace have to be
articulated in two ways in the context of time.dEijiin time as the frame of
possibilities at a specific chronological point idefl through previous
time and thus determining what is possible andifiéast that point (in
that context). Secondh time that is generally understood as the basis of
changes and differences

Laws are susceptible to all these influences oétifthey are the result
of previous traditions, which are subject to charifjeis fact establishes
the contentof what peace is and why it has to teenporary Temporari-
ness is a very important component of the structirpeace. It brings
changes which produce differences. War is a bargegoint of some of
those changes in its potential to produce soméaxe differences. From
the other side, war can thus also be regardediefeace of thetatus quo
From the point of established justifications—thgsstifications that are
based in accepted reasons and the justificatoge fof those reasons—
there is a certainsymmetrywhich gives a principled primacy to tls&atus
guo in comparison to a change: an existing state fs#iraf asalready
established, presumably has some justificatoryoreast its base, and the
force of those reasons (the way that reasons fumethen they direct us
to decide and do what we do) has already functica®eé motivational
force for this state of affairs to be formed andegted. The entire process
is in a way accomplished in the past and what we Iz the present mo-
ment thus has iteaison d'étre.Change-in-view, however, is not real, and
as a process change at first is only a beginningeyen something that
precedes beginning, something only conceived)eadity is in the future
and uncertain. The power of some reasons to dihecaction to its pro-
duction is not in the same position as the sameepmivthe justificatory
reasons contained in something that already existspecessarilyinder-
privileged and this power has to be proportionatstyonger, strong
enough to facilitate the change.

Opening a process of change implies opening aicobmiith thestatus
guo. And it is possible that this confliet some pointannot proceed in a
purely rational way and therefore will be unableatmid violence, or rely
only on the rational strength of reasons at somiatpsf time. It is also
possible that the conflict is such that it is nasg or even possible, to end
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it and return to the starting point (or rather lie point before the starting
point of the conflict). This is why it may be muehsier to start an action
such as a war than to stop it. In that case we masgrt to violence as a
path that allows the continuation of the confliatilits resolution. Thus,
the defence of thetatus quas rather obvious: the constitution, the laws,
have to be defended. If one is under attack, defennot just one of many
options standing at her disposal, equal to allrotiptions—it is the default
action in response. One may give up defence, ofsepbut not in ad-
vance. This means that teB&atus quowhich is always a particular peace
with a specific structure of power distributiontiie subject of defence by
default. This implies, however, that recourse tcdois an option at all
times; that war, not peace, has a priority hera Bense in which means
have a priority over endslence, a part of the definition of peace is that it
is a state of affairs in which war has been avoid#d/oided” does not
denote any necessity here: we just have been sfat@s not allowing
war to occur. But we cannot say that war is an l@de® peace”. Peace is
the goal, war is not. War is only a means—a meareace. There is no
possibility of success in “avoiding peace,” comjeao that of avoiding
war: in a way this dialectical aspect of their tigla is their dynamics. But
the dynamics is strong: peace presupposes warshigld, as a refuge, as
a defence.

Unlike war, which is per definition temporary astate of affairs that
should end (the aim of war is to reach its conolni peace has been
normatively conceived as a permanent state ofraffdiwe associate war
with death, as we often do, we may associate pedhdife. Let us there-
fore say that peace is the home of life. Obviowstydo not think okbso-
lute peacepne we have in graveyards, as Kant would say (Ka843)—
we have peace there, even absolute peace, bufethe-iut a more dy-
namic state of affairs, one resembling life as Usihat makes peace so
valuable is that it gives what is most important &md in life. For our
purposes here and phrased in the shortest pemge is giving us control
of time: through peace, we attain predictability. If we defiife asthe
activity of setting goals and attempting to realihem then it is obvious
that life is future oriented and dependent on (Sorapacity to control our
future time. This is what lawgive to us. Laws require and are dependent
on peace. The main part of the definition of waralborates this: it is per
definition a suspension, a temporary suspensiospnofe important laws,
and for that matter of some important rights arriies. There is no
controlled future in warit is more as if the future during war resides in
two periods, divided by a single point. That pasthe end of war—the
point of victory or defeat, the point of establidhpeace. By giving us
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control of (future) time, peace is a central isstisocial power, as well as
an expression of its articulation and structure.

The entire mechanism functions in the following wthe constitution
and the laws in general have to be considered athwloe defence and
defendable, and as in fact defended (as if thegpathe result of a suc-
cessful defence, regardless of the fact that tlaegpés an outcome of a
factual war). The attempt to defend the laws isaglva strong motiva-
tional underpinning. Laws cannot function if these groclaimed to be
non-enforceable. Moreover, accepting non-defenceldvdestroy all their
enforceability. Every state has a legal duty toeddfitself. This duty is
also a moral duty, as long as the existence of és@mnany) laws has a
moral justification. Hence, the interpretation on€’'s text as one imply-
ing a right (and duty?) to impel all (other) statescomply to one unique
and unified law, to compel recalcitrant statesdmply in order to “enter”
a global juridical condition analogous to the cigdndition, while pro-
claiming noncompliant states as outlaws (becausg Havea different
articulation of their peaceand presuming the very reason that stands
behind it—appears very totalitarian! For the fremdoontained in laws,
peace has to be taken as a “truce”—not as a pgeffeat, ideal state of
affairs from the end of time! That would destroy ttlifference between
jurisprudence and morality, as well as the diffeeebetween legality and
morality that is founded in the Categorical Impemat Such morality
states that the perfection of others must not becamcern, meaning that
others may have whichever different motives foirtlaetions as long as
their actions conform to my external freedom. Cousmtly, privacy
would be destroyed, while our lives would be pdlicEurthermore, our
entittement to interfere in the domain of the freedof others would be
our right, even our duty. This logic is quite visiin the contemporary
practice of humanitarian military interventions. cBuactions strongly
resemble police actions where the distribution @figr and entitlement is
totally asymmetrical: all legitimate power and arity are exclusively on
one side.

Peace is a thick web of constraints created throngtual agreements,
established expectations, threats of sanctionss,latc. All these con-
straints make many of our less than good ends rhaddter to realize, but
they do not make those ends really impossible toeae. The power of
restricting freedom contained in laws is not petfeefficient—freedom
always will be a reservoir of both of autonomy andlence. That is so
because the civil condition is one ofepressedtate of nature—repressed
but not “abolished” and “overcome.” Hence, if itdsnfronted with the
abovementioned totalitarian ideal of pure and alisopeace, this re-
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pressed state of affairs mightupt as either total resignation, apathy (im-
plying a passively approached lack of any possilolesent), or as pure
violence—being an expression of despair and hapkss, thereby indi-
cating a lack of consent in an even stronger wdys Would signal that
peace has lost its formative power. It would beigm shat control has
become unbearable and akin to slavery. The poiritedig free is to be
what you are, not to be something else, nor to meeuthe control of
something you do not identify with, something tlsmahot you. And to be
ruled is even more than to be controlled. If you areduby others without
your (sincere) consent — regardless whether “yoe”aam “I” or a “we”, an
individual human being or a people (and for thatteraa state)—you are
not free.

The remedy here is simpléolerance There is no necessity, real or
normative, that my constitution must be everyomesstitution. There is a
pluralism of our appetites and desires (to surnvieehe safe, to prosper—
quite Hobbesiarf)and what is necessary is not universal obediente b
universal tolerancelt is the limits of possible identification that kea
tolerance necessary, as an autonomous individual, can delegateamst
fer my freedom throughmy laws (confirmed through my consent) rioy
state, and in doing so | identify myself with a “Wler whom these laws
are ‘our” laws Universal identity does not seem to be possibleoitild
make any difference impossible and, what is morpontant, it would
preclude dissent. Thigreclusion of dissent would make any consent re-
dundant and irrelevantThe difference between nmypluntary (free) par-
ticipation in a collective legislative “we” and nipvoluntary participation
in it would be on a par, while my contribution iraking collective deci-
sions would become completely negligible and atgtundant. Thus, the
difference between freedom and slavery would be-ost because it is
empirically difficult for humankind to become thigislative “we” that
we all identify with, but because of a strongeri¢dafymatter: because there
is a need foiothersin a process of identity formation (and identgywhat
a holder of autonomy has).

It is easy to conceive th&Aumanson Earth would unite in a possible
defence against some danger coming from outer sj@adethe nature of
this unification seems to be rather different dejfieg on the nature of this
danger: in case of a natural danger some form opetionand joint
action would suffice. We should then expect the ®jdtem (or at least
some state of affairs similar to the old one) torbestablished after the
looming danger passes Only if the danger weretéack meaning an
attack carried out by some other rational beingsy then would it make
sense to conceive of a unification which would tzeme natioron Earth,
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forcing all of us to unite not only in cooperatibut also politically. And it
is equally easy to conceive that this unithe result of this unification,
would survive if the assaulting party also contmte constitute a threat.
But, if we were to succeed in destroying the attaslentirely, it is very
guestionable whether the memory of what happenedidwsuffice to
transform the newly created union into a lastingomé

We can find a very fine corroboration of this inffaln paragraph 61
of his The Metaphysics of Moralse says the following: “...if amterna-
tional (emphasis — J.B.) state... extends over too widaraa of land, it
will eventually become impossible to govern it ahdnce to protect each
of its members, anthe multitude of corporations this would requiry
emphasis) must again lead to a state of war. lirally follows thatper-
petual peacgethe ultimate end of all international right, is @ea incapa-
ble of realization” (Kant, 6:350; Nisbet's transtet (Reiss, 1971:8171).

My own stance is that war is a necessary mean®fiend laws and
peace. It is the matter of an articulation of threcture and distribution of
social power: what will be the structure and therdichy of possibly le-
gitimate ends, what will be the structure of thgitiemate distribution of
results and achievements, as well as which criteilabe accepted and
applied to this. This defines who will rule and haamd what will be pro-
hibited. In the end we can conclude that the sirecbf peace consists in
who and what we are, what the content of our kfewhich ends we set
and attempt to realize. Those ends have to benedt{based on reasons) to
be realizable, even if we were a society of deilant, 8:366). They have
to be arranged and ordered in a web of achievenamtsholdings, and
this all isa specific structure and articulation of powdut all of this is
possible because existence of laws allows prediityalI hus, this struc-
ture is in fact our heteronomy—a very important pdius. It also includes
a real possibility of war. Peace is what we ard, Jgar is its part. The
capacity to choose evil is an inevitable and nemgssart of our freedom
(Babi¢, 2004:248). We have good reasons not to fall poethat part, but
it will always be with us—as long as we are frekefefore, despite peace
being a state of affairs that successfully avoids, Ws achievement is by
definition temporary. It cannot become permaneintkseems to say the
same, at least ifihe Metaphysics of MoraEndToward Perpetual Peace

Notes

* A version of this paper was read at the Symposllaw, Democracy, and
Kant’'s Three Dimensions of Right”, held at NTNU ohdheim, Norway, Decem-
ber 12-13, 2008. | wish to thank Audun Oefsti ane audience for all their com-
ments.
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1. Kant, (1999:456); Kant, “Metaphysik der SittedY97),” hereafter quoted in an
abbreviated form according to the paginatiolKant’'s Werke, Akademie Ausgabe
Bd. VI, S. 312 as: (Kant, 6:312) or for “Grundleguder Metaphysik der Sitten
(1785)" in Bd. IV, S. 400 as (Kant, 4:400).

2. Kant (6:312). Mary Gregor, whose translation basn used regularly through-
out this article if not indicated otherwise, obssithis by translating the German
“ihm” and “man” by “it": “Mithin das erste, was ihrau beschliessen obliegt, wenn
er nicht allen Rechtsbegriffen entsagen will, dear@@satz sei: man muesse aus
dem Naturzustande, in welchem jeder seinem eigé¢mpfe folgt, herausge-
hen...—“So, unless it wants to renounce any conggpght, the first thing it has
to resolve upon is the principle that it must lethee state of nature, in which each
follows its own judgment...."—cf. two other and féifent translations, first an
older one, afterwards one among the latest: 1)@dti§h Reiss, 1971:137) trans-
lated this part as follows: “Thus the first decisibe individual is obliged to make,
if he does not wish to renounce all concepts dftriwill be to adopt the principle
that one must abandon the state in nature in wénenyone follows his own de-
sires”; 2) David L. Colclasure’s translation (Klgeld, 2006:111-112) of the same
is: “Hence the first principle that one must deaigh®n if one is not to renounce all
concepts of right is the following: one must emefgem the state of nature in
which each follows only his own thoughts...”. Itiis order to note that Mary
Gregor’'s and David Colclasure’s translations ass lgrecise than Nisbet’s. Nisbet
distinguishes between the German “ihm” and “maightty translating them with
“him” and “one”. Gregor and Colclasure conflate th® German terms, translat-
ing them exclusively by “it” and “one” respectively

3. Kant (8:24). Nisbet's translation (Reiss, 197);D. L. Colclasure’s translation,
(Kleingeld, 2006:11). Cf. also Cavallar (1999:5).

4. This can mean two very different things: 1) 4fdaw—one law, final peace,
no war possible (after one successful final wantmduce this universal and ideal
law in the whole world), or 2) impelling “others”—e. other states—to enforce
some viable law, i. e. their own law, and not allavterritory to be without any
law; in this second case a lawlessness, or forrtater the incapacity to enforce
the law, but not a fact that it is a different las&n be a&asus belli

5. Kant (8:355); but see also Nisbet translatioights cannot be decided by mili-
tary victory” (Reiss, 1971:104).

6. Kant (8:348-9): “A State of peace among memtiviogether is not the same as
the state of nature, which is rather a state of™widisbet's translation: Reiss,
1971:98).

7. The translation here is Nisbet’s, which agaiense to be more appropriate than
Mary Gregor's. The opposite standpoint would chleariolate the principle of
moral equality of all those past, present and &itaumans with those who live
prior to the establishment of the final lawful statf affairs, regarding respecting
the decisions contained in their laws, including &eature of obligatoriness im-
plied in those decisions and laws.

8. Kant (8:365, my emphasis): “Even if a peopleewaot forced by internal dis-
cord to submit to the constraint of public laws,rwauld still force them from
without to do so.”. Cf. Ludwig (2004:74ff).
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9. Cf. for instance, Hobbes, 1981: Part |, Chayteg 6.
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APPLICATIONS



THE LEGITIMACY OF GLOBAL
GOVERNANCEINSTITUTIONS"

ALLEN BUCHANAN AND ROBERTO. KEOHANE

“Legitimacy” has both a normative and a sociolofio@aning. To say
that an institution is legitimate in the normatsense is to assert that it has
the right to rule—where ruling includes promulgating rules and atiing
to secure compliance with them by attaching costsidn-compliance
and/or benefits to compliance. An institution igitamate in the sociologi-
cal sense when it is widebelievedto have the right to rufeWhen people
disagree over whether the WTO is legitimate, thhgagreements are
typically normative. They are not disagreeing ahelether they or others
believethat this institutiorhasthe right to rule; they are disagreeing about
whether it has the right to rufeThis essay addresses the normative di-
mension of recent legitimacy discussions.

We articulate a global public standard for the retive legitimacy of
global governance institutions. This standard cesvide the basis for
principled criticism of global governance instituts and guide reform
efforts in circumstances in which people disagreepdy about the de-
mands of global justice and the role that globalegnance institutions
should play in meeting them. We stake out a midplund between an
increasingly discredited conception of legitimahgttconnotes legitimacy
with international legality understood as statessmt, on the one hand,
and the unrealistic view that legitimacy for thésstitutions requires the
same democratic standards that are now appliettiss on the other.

Our approach to the problem of legitimacy integsatenceptual analy-
sis and moral reasoning with an appreciation offéo¢ that global gov-
ernance institutions are novel, still evolving, aftdhracterized by reason-
able disagreement about what their proper goalsradevhat standards of
justice they should meet. Because both standardisnatitutions are sub-
ject to change as a result of further reflectiod antion, we do not claim
to discovertimeless necessary and sufficient conditions é&gitimacy.
Instead, we offer a principlepgroposalfor how the legitimacy of these
institutions ought to be assessed—for the time gelfssential to our
account is the idea that to be legitimate a glamilernance institution
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must possess certa@pistemicvirtues that facilitate the ongoing critical
revision of its goals, through interaction with atgeand organizations
outside the institution. A principled global pubbtandard of legitimacy
can help citizens committed to democratic pringpie distinguish legiti-

mate institutions from illegitimate ones and toiagh a reasonable con-
gruence in their legitimacy assessments. Were sushandard widely

accepted, it could bolster public support for valeaglobal governance
institutions that either satisfy the standard dieast make credible efforts
to do so.

“Global governance institutions” covers a divergfymultilateral enti-
ties, including the World Trade Organization (WT@)e International
Monetary Fund (IMF), various environmental insiibats, such as the
climate change regime built around the Kyoto Proltojtidges’ and regu-
lators’ networks, the UN Security Council, and thew International
Criminal Court (ICC) These institutions are like governments in thayth
issue rules and publicly attach significant consexpes to compliance or
failure to comply with them—and claim the authoritydo so. Nonethe-
less, they do not attempt to perform anything apghong a full range of
governmental functions. These institutions do rexks as governments
do, to monopolize the legitimate use of violencéhimi a permanently
specified territory, and their design and majoticaxg require the consent
of states.

Determining whether global governance instituti@me legitimate—
and whether they are widely perceived to be so—nisudent matter.
Global governance institutions can promote intéonal cooperation and
also help to construct regulatory frameworks tiattlabuses by nonstate
actors (from corporations to narcotraffickers aaddrists) who exploit
transnational mobility. At the same time, howeviitey constrain the
choices facing societies, sometimes limit the ezerof sovereignty by
democratic states, and impose burdens as well rfercbenefits. For ex-
ample, states must belong to the WTO in order ttigiaate effectively in
the world economy, yet WTO membership requires pieg a large
number of quite intrusive rules, authoritativelypled by its dispute set-
tlement system. Furthermore, individuals can beeesbly affected by
global rules—for example, by the blacklists mainémi by the Security
Council’s Sanctions Committéeor the WTO’s policies on intellectual
property in “essential medicines.” If these ingdtdns lack legitimacy,
then their claims to authority are unfounded arslythre not entitled to
our support.

Judgments about institutional legitimacy have didtve practical im-
plications. Generally speaking, if an institution legitimate, then this



216 Allen Buchanan and Robert O. Keohane

legitimacy should shape the character of both espanses to the claims it
makes on us and the form that our criticisms ¢dlke. We should support
or at least refrain from interfering with legitineainstitutions. Further,
agents of legitimate institutions deserve a kinihgdersonal respect, even
when we voice serious criticisms of them. Judgimgirsstitution to be
legitimate, if flawed, focuses critical discoursg signalling that the ap-
propriate objective is to reform it, rather thamrégect it outright.

It is important not only that global governancetitndions be legiti-
mate, but that they are perceived to be legitimate perception of le-
gitimacy matters, because, in a democratic eratilateral institutions
will only thrive if they are viewed as legitimate blemocratic publics. If
one is unclear about the appropriate standardsgitirhacy or if unrealis-
tically demanding standards are assumed, thengshbfiport for global
governance institutions may be undermined and th#g&ctiveness in
providing valuable goods may be impaired.

Assessing legitimacy

The Social Function of Legitimacy Assessments

Global governance institutions are valuable bec#usg create norms
and information that enable member states and @itters to coordinate
their behaviour in mutually beneficial wayd.hey can reduce transaction
costs, create opportunities for states and othersaato demonstrate credi-
bility, thereby overcoming commitment problems, apibvide public
goods, including rule-based, peaceful resolutiohsamflicts (Keohane,
2005). An institution’s ability to perform theselwable functions, how-
ever, may depend on whether those to whom it adesei$s rules regard
them as binding and whether others within the tu$tin’s domain of
operation support or at least do not interfere w#hunctioning.

It is not enough that the relevant actors agree gbmeinstitution is
needed; they must agree thlais institution is worthy of support. So, for
institutions to perform their valuable coordinatifignctions, a higher-
order coordination problem must be solved (Feat888).

Once an institution is in place, ongoing supportifand compliance
with its rules are sometimes simply a matter of-seérest from the per-
spective of states, assuming that the institutiinaly achieves coordina-
tion or other benefits that all or at least the enpowerful actors regard as
valuable. This is a major theme of Russel (1998)il&rly, once the rule
of the road has been established and penaltiedgdtating it are in place,
most people will find compliance with it to be @ial from a purely self-
interested point of view. In the latter case, negjion of legitimacy arises,
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because the sole function of the institution isrdowtion and the choice
of the particular coordination point raises no &son which people are
likely to disagree. Global governance institutiane not pure coordination
devices in the way in which the rule of the roadchiswever. Even though
all may agree that some institution or other isdeglein a specific domain
(the regulation of global trade, for example), afidnay agree that any of
several particular institutions is better than mioeinstitutional alternative,
different parties, depending upon their differimgerests and moral per-
spectives, will find some feasible institutions ma@ttractive than others.
The fact that all acknowledge that it is in theiterest to achieve coordi-
nated support for some institution or other may b®tsufficient to assure
adequate support for any particular institution.

The concept of legitimacy allows various actorsctmrdinate their
support for particular institutions by appealingheir common capacity to
be moved bymoral reasonsas distinct from purely strategic or exclu-
sively self-interested reasons. If legitimacy judnts are to perform this
coordinating function, however, actors must noisinthat only institutions
that areoptimal from the stand-point of their own moral views aoeept-
able, since this would preclude coordinated supiotte face of diverg-
ing normative views. More specifically, actors must assume that an
institution is worthy of support only if it iully just We thus need a stan-
dard of legitimacy that is both accessible fromiaeiity of moral stand-
points and less demanding than a standard of gus$iach a standard must
appeal to various actors’ capacities to be movedrioyal reasons, but
without presupposing more moral agreement tharisexis

Legitimacy and Self-Interest

It is one thing to say that an institution promote®’s interests and
another to say that it is legitimate. As Andrew kéllrpoints out, the rule-
following that results from a sense of legitimasy‘distinguishable from
purely self-interested or instrumental behaviouttmone hand, and from
straightforward imposed or coercive rule on theedtiHurrell, 2005).
Sometimes self-interest may speak in favour oftitmgaan institution’s
rules as binding; that is, it can be in one’s ieseito take the fact that an
institution issues a rule as a weighty reason @mmying with it, inde-
pendently of a positive assessment of the contepaxicular rules. This
would be the case if one is likely to do betteonirthe standpoint of one’s
own interest, by taking the rules as binding thaa would by evaluating
each particular rule as to how complying with itulbaffect one’s inter-
ests. Yet clearly it makes sense to ask whethémnsditution that promotes
one’s interests is legitimate. So legitimacy, ustierd as the right to rule,
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is a moral notion that cannot be reduced to ratiseH-interest. To say
that an institution is legitimate implies that &hthe right to rule even if it
does not act in accordance with the rational se#rest of everyone who
is subject to its rule.

There are advantages in achieving coordinated stfigoinstitutions
on the basis of moral reasons, rather than exdlsion the basis of
purely self-interested ones. First, the appeal acafrreasons is instrumen-
tally valuable in securing the benefits that ormgtitutions can provide
because, as a matter of psychological fact, mesdons matter when we
try to determine what practical attitudes shoulddien toward particular
institutional arrangements. For example, we caiteomy about whether
an environmental regulation regime reduces airupartits and thereby
produces benefits for all, but also whether itlfadfistributes the costs of
the benefits it provides. Given that there is widead disagreement as to
which institutional arrangement would be optimale weed to find a
shared evaluative perspective that makes it paséisl us to achieve the
coordinated support required for effective institas without requiring us
to disregard our most basic moral commitments. S&icand perhaps most
important, if our support for an institution is ledson reasons other than
self-interest or the fear of coercion, it may berenstable. What is in our
self-interest may change as circumstances changj¢ghenthreat of coer-
cion may not always be credible, and moral committhean preserve
support for valuable institutions in such circumstes.

For questions of legitimacy to arise there mustbesiderable moral
disagreement about how institutions should be desigYet for agree-
ment about legitimacy to be reached, there mustufficient agreement
on the sorts of moral considerations that are ealefor evaluating alter-
native institutional designs. The practice of mgkiegitimacy judgments
is grounded in a complex belief—namely, that wiiilis true that institu-
tions ought to meet standards more demanding thene mutual benefit
(relative to some relevant non-institutional altgive), they can be worthy
of our support even if they do not maximally seous interests and even
if they do not measure up to our highest moraldsiais’

Legitimacy requires not only that institutional atge are justified in
carrying out their roles, but also that those t@mhinstitutional rules are
addressed have content-independent reasons toycatplthem, and that
those within the domain of the institution’s op&as have content-
independent reasons to support the institutiontdeast to not interfere
with its functioning’ One has a content-independent reason to comply
with a rule if and only if one has a reason to clhymegardless of any
positive assessment of the content of that rule.eample, | have a con-
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tent-independent reason to comply with the rulea ofub to which | be-

long if | have agreed to follow them and this reas® independent of
whether | judge any particular rule to be a gooduseful one. If | ac-

knowledge an institution as having authority, Iréi®y acknowledge that
there are content-independent reasons to complyitsitules or at least to
not interfere with their operation. Legitimacy di$gs concern not merely
what institutional agents are morally permitteddm but also whether
those to whom the institution addresses its rutesilsl regard it as having
authority.

The debate about the legitimacy of global goveraanstitutions en-
gages both the perspective of states and thatdifiduals. Indeed, as
recent mass protests against the WTO suggesticatlitmobilized indi-
viduals can adversely affect the functioning ofbglbgovernance institu-
tions, both directly, by disrupting key meetingsdandirectly, by impos-
ing political costs on their governments for theipport of institutional
policies. Legitimacy in the case of global gover®imstitutions, then, is
the right to rule, understood to mean both thattirtsonal agents are mor-
ally justified in making rules and attempting tocsee compliance with
them and that people subject to those rules havealmeontent-
independent reasons to follow them and/or to ntarfere with others’
compliance with them.

If it becomes widely believed that an institutiomed not measure up to
standards of legitimacy, then the result may baci bf coordination, at
least until the institution changes to conform le sstandards or a new
institution that better conforms to them replad¢e3hus, it would be mis-
leading to say simply that the function of legittyajudgments is to
achieve coordinated support for institutions; rathbeir function is to
make possible coordinated support based on moasbres, while at the
same time supplying a critical but realistic mininmaoral standard by
which to determine whether institutions are wordfigupport.

Justice and Legitimacy

The foregoing account of the social function ofitiegacy assessments
helps clarify the relationship between justice &egitimacy. Collapsing
legitimacy into justice undermines the valuableigofunction of legiti-
macy assessments. There are two reasons notgotimsi only just institu-
tions have the right to rule. First, there is st disagreement on what
justice requires that such a standard for legitynaould thwart the emi-
nently reasonable goal of securing coordinated @udpr valuable insti-
tutions on the basis of moral reasons. Second, évemr all agreed on
what justice requires, withholding support fromtingions because they
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fail to meet the demands of justice would be sefedting from the stand-
point of justice itself, because progress towarstige requires effective
institutions. To mistake legitimacy for justicets make the best the en-
emy of the good.

Competing standards of legitimacy

Having explicated ouconceptionof legitimacy, we now explore stan-
dards of legitimacy: the conditions an institutionust satisfy in order to
have the right to rule. In this section we artitelthree candidates for the
appropriate standard of legitimacy—state consemisent by democratic
states, and global democracy—and argue that eachdequate.

State Consent

The first view is relatively simple. Global govent institutions are
legitimate if (and only if) they are created thrbustate consent. In this
conception, legitimacy is simply a matter of legaliLegally constituted
institutions, created by states according to tlegaized procedures of
public international law and consistent with it dpso facto legitimate or
at the very least enjoy a strong presumption oititagcy? Call this the
International Legal Pedigree View (the Pedigreewifor short). A more
sophisticated version of the Pedigree View woulduie the periodic
reaffirmation of state consent, on the grounds stetes have a legitimate
interest in determining whether these institutiamne performing as they
are supposed tb.

The Pedigree View fails because it is hard to see ktate consent
could render global governance institutions legditien given that many
states are non-democratic and systematically wiala¢ human rights of
their citizens and are for that reason themselNegitimate. State consent
in these cases cannot transfer legitimacy for itmple reason that there is
no legitimacy to transfer. To assert that stateseat) regardless of the
character of the state, is sufficient for the lieg#icy of global governance
institutions is to regress to a conception of iméional order that fails to
impose even the most minimal normative requirementstates. Indeed,
once we abandon that deeply defective conceptiamefnational order, it
is hard to see why state consent is evare@essarycondition for legiti-
macy.

It might be argued, however, that even though thesent of illegiti-
mate states cannot itself make global governansgtiitions legitimate,
there is an important instrumental justificatiom ficeating state consent as
a necessary condition for their legitimacy: doirgpsovides a check on
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the tendency of stronger states to exploit wealsohleother words, per-
sisting in the fiction that all states—irrespectivewhether they respect
the basic rights of their own citizens—are moradratg worthy of respect
serves an important value. This conception of taeeshowever, is not a
fiction that those who take human rights seriously consistently accept.

The proponent of state consent might reply asviald'My proposal is
not that we should return to the pernicious fictidrthe Morality of States.
Instead, it is that we should agree, for good cgmfitan reasons, to re-
gard a global governance institution as legitimamdy if it enjoys the
consent of all states.” Withholding legitimacy froghobal governance
institutions, no matter how valuable they are, $iniq@cause not all states
consent to them, however, would purport to proteeaker states at the
expense of giving a legitimacy veto to tyranniele Tprice is too high.
Weak states are in a numerical majority in mukitat institutions. Gener-
ally speaking, they are less threatened by the ammeie of powerful states
within the institutions than they are by the acsiaf such powerful states
acting outside of institutional constraints.

The Consent of Democratic States

The idea that state consent confers legitimacyushrmore plausible
when restricted to democratic states. On refectiomwever, the mere fact
of state consent, even when the state in questidarnocratic and satisfies
whatever other conditions are appropriate for deggdimacy, is not suffi-
cient for the legitimacy of global governance ingions.

From the standpoint of a particular weak democsttte, participation
in global governance institutions such as the W§hardly voluntary,
since the state would suffer serious costs by actigipating. Yet “sub-
stantial” voluntariness is generally thought togbeecessary condition for
consent to play a legitimating rol2Of course, there may be reasonable
disagreements over what counts as substantial tesloass, but the vul-
nerability of individual weak states is serious egio to undercut the view
that the consent of democratic states is by iwéficient for legitimacy.

There is another reason why the consent of demogtates is not suf-
ficient for the legitimacy of global governancetitgions: the problem of
reconciling democratic values with unavoidable #aucratic discretion”
that plagues democratic theory at the domestid leeens even larger in
the global case. The problem is that for a mod#&te 4o function, much
of what state agents do will not be subject to deatic decisions, and
saying that the public has consented in some higaheral way to what-
ever it is that state agents do is clearly inadeguehe difficulty is not in
identifying chains of delegation stretching frone timdividual citizen to
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state agents, but rather that at some point thadingf the popular will on
how political power is used becomes so attenuatetd e merely nomi-
nal. Given how problematic democratic authorizatisnin the modern
state and given that global governance instituti@egiire lengthening the
chain of delegation, democratic state consent tssaféficient for legiti-
macy.

Still, the consent of democratic states may appedre necessary, if
not sufficient, for the legitimacy of global govamrce institutions. Indeed,
it seems obvious that for such an institution terapt to impose its rules
on democratic states without their consent woutdaté the right of self-
determination of the people of those states. Mattge not so simple,
however. A democratic people’s right of self-deteration is not abso-
lute. If the majority persecutes a minority, thetfthat it does so through
democratic processes does not render the stateidatign immune to
sanctions or even to intervention. One might accodate this fact by
stipulating that a necessary condition for thetiegicy of global govern-
ance institutions is that they enjoy the conserdtates that are democratic
and that do a credible job of respecting the righll their citizens.

This does not mean thall such states must consent. A few such states
may wilfully seek to isolate themselves from globalvernance (Switzer-
land only joined the UN in 2002). Furthermore, denatic states may
engage in wars that are unnecessary and unjusteairsd pressures from
international institutions to desist. It would higrdielegitimize a global
governance institution established to constrairustnjyvarfare that it was
opposed by a democratic state that was waging @rstuwar. A more
reasonable position would be that there $¢rang presumptiothat global
governance institutions are illegitimate unlessytlmjoy the ongoing
consent of democratic states. Let us say, ther,ahgoing consent by
rights-respecting democratic states constittesdemocratic channeif
accountability**

However valuable the democratic channel of accdilitiais, it is not
sufficient. First, as already noted, the problembofeaucratic discretion
that attenuates the power of majoritarian proceasdbe domestic level
seems even more serious in the case of global ben@zes. Second, not
all the people who are affected by global goverreanstitutions are citi-
zens of democratic states, so even if the ongoorgent of democratic
states fosters accountability, it may not fosteroantability tothem If—
as is the case at present—democratic states tehd tacher and hence
more powerful than nondemocratic ones, then thairegpent of ongoing
consent by democratic states may actually fostgpa of accountability
that is detrimental to the interests of the worldisrst-off people. From
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the standpoint of any broadly cosmopolitan moraotly, this is a deep
flaw of domestic democracies as ordinarily concgivgovernment is

supposed to be responsive to the interests andrprefes of the “sover-
eign people”—the people whose government i#-isot all people or even
all people whose legitimate interests will be saslg affected by the gov-
ernment’s actions (Buchanan, 2003). For these nsashe consent of
democratic states seems insufficient. The ideattieategitimacy of global

governance institutions requires democracy on adgascale may seem
plausible.

Global Democracy

Because democracy is now widely thought to be tiid gtandard for
legitimacy in the case of the state, it may seemals that global govern-
ance institutions are legitimate if and only if yhare democratic. And
since these institutions increasingly affect thdfave of people every-
where, surely this must mean that they ought tddrmaocratic in the sense
of giving everyone an equal say in how they oper@tdl this the Global
Democracy View.

The most obvious difficulty with this view is théte social and politi-
cal conditions for democracy are not met at thdaldevel and there is no
reason to think that they will be in the foreseediture. At present there
is no global political structure that could provithe basis for democratic
control over global governance institutions, evienrie assumes that de-
mocracy requires little direct participation by ividuals. Any attempt to
create such a structure in the form of a global @atic federation that
relies on existing states as federal units woutl lagitimacy, and hence
could not confer legitimacy on global governancgtitations, because, as
has already been noted, many states are themsetdesnocratic or lack
other qualities necessary for state legitimacy.tharmore, there is at
present no global public—no worldwide political conmity constituted
by a broad consensus recognizing a common domahegsroper subject
of global collective decision-making and habituatymmunicating with
one another about public issues. Nor is there causeon a normative
framework within which to deliberate together abauglobal common
interest. Indeed, there is not even a global cosethat some form of
global government, much less a global democracyeéxied or appropri-
ate. Finally, once it is understood that ifileeral democracy, democracy
that protects individual and minority rights, thatdesirable, the Global
Democracy View seems even more unfeasible. Dempavacth aspiring
to is more than elections; it includes a complek weinstitutions, includ-
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ing a free press and media, an active civil socity institutions to check
abuses of power by administrative agencies andeglefficials.

Global governance institutions provide benefitst tbannot be pro-
vided by states and, as we have argued, securgsg thenefits may de-
pend upon these institutions being regarded asirtege. The value of
global governance institutions, therefore, warramésng more critical
about the assumption that they must be demoaratihe domestimodel
and more willing to explore an alternative conoaptof their legitimacy.
In the next section we take up this task.

A complex standard of legitimacy

Desiderata for a Standard of Legitimacy

Our discussion of the social function of legitimassessments and our
critique of the three dominant views on the staddair legitimacy for
global governance institutions (state consent, adeatic state consent, and
global democracy) suggest that a standard of tegity for such institu-
tions should have the following characteristics:

1. It must provide a reasonable public basis foordmated
support for the institutions in question, on theibaf moral rea-
sons that are widely accessible in spite of theiggmnce of signifi-
cant moral disagreement—in particular, about tltpiirements of
justice.

2. It must not confuse legitimacy with justice dnetheless
must not allow that extremely unjust institutiome &gitimate.

3. It must take the ongoing consent of democréttes as a
presumptive necessary condition, though not adefft condition,
for legitimacy.

4. Although the standard should not make authaomaby a
global democracy a necessary condition of legitynat should
nonetheless promote the key values that underfieadds for de-
mocracy.

5. It must properly reflect the dynamic charactieglobal gov-
ernance institutions: the fact that not only theansethey employ,
but even their goals, may and ought to change tower.

6. It must address the two problems we encounteager: the
problem of bureaucratic discretion and the tendesfogemocratic
states to disregard the legitimate interests difprers.
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The standard of legitimacy must therefore incorfraechanisms for
accountability that are both more robust and mocéusive than that pro-
vided by the consent of democratic states.

Moral Disagreement and Uncertainty

The first desideratum of a standard of legitimacgomplex and war-
rants further explication and emphasis. We havedtitat a central fea-
ture of the circumstances of legitimacy is the jséeace of disagreement
about, first, what the proper goals of the insiitutare (given the limita-
tions imposed by state sovereignty properly coremiv second, what
global justice requires, and third, what role ifyahe institution should
play in the pursuit of global justice. Moral disagment is not unique to
global governance institutions, but extends alsth&éoappropriate role of
the state.

There are two circumstances in the case of globeémpance institu-
tions, however, that exacerbate the problem of haismgreement. First,
in the case of the state, democratic processdsast ideally, provide a
way of accommodating these disagreements, by grayal public process
that assures every citizen that she is being dlemdean equal, through the
electoral process, while, as we have seen, demp@amavailable at the
global level. Second, although there is a widespigarception, at least
among cosmopolitans broadly speaking, that theseii®us global injus-
tice and that the effective pursuit of global jostirequires a significant
role for global institutions, it is not possible@esent to provide a princi-
pled specification of the division of institutionabour for pursuing global
justice. In part the problem is that there is ndfied system of global
institutions within which a fair and effective alation of institutional
responsibilities for justice can be devised. Hogpmnsibilities for justice
ought to be allocated among global institutions aetiveen states and
global institutions depends chiefly on the answersvo questions: What
are the proper responsibilities of states in thesyti of global justice,
taking into account the proper scope of state sigety (because this will
determine how extensive the role of global ingtites should be), and
what are the capabilities of various global ingigtas for contributing to
the pursuit of global justice? But neither of thegeestions can be an-
swered satisfactorily at present, in part becalsgat)governance institu-
tions are so new and in part because people hdyerexently begun to
think seriously about achieving justice on a glotedle. So the difficulty
is not just that there is considerable moral disagrent about the proper
goals of global governance institutions and abbetrble these institutions
should play in the pursuit of global justice; thasealso moraluncer-
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tainty."? A plausible standard of legitimacy for global govance institu-
tions must somehow accommoddite facts of moral disagreement and
uncertainty

Three Substantive Criteria

We begin with a set of institutional attributestthave considerable in-
tuitive appeal: minimal moral acceptability, comgtire benefit, and insti-
tutional integrity.

Minimal Moral Acceptability Global governance institutions, like in-
stitutions generally, must not persist in commgtiserious injustices. If
they do so, they are not entitled to our support.oQr view, the primary
instance of a serious injustice is the violationhofman rights. We also
believe that the most plausible conception of humglnts is what might
be called the basic human interest conception. @digeption, which we
can only sketch in broad outlines here, builds @seph Raz’s insight that
rights generally are normative relations (in patc, duties and entitle-
ments), which, if realized, provide important patens for interests, see
Joseph Raz (1986: n 17). On this view, to justify tlaim that R is a right,
one must identify an interest, support the claiat the interest is of suffi-
cient moral importance to ground duties, explairywhe duties are owed
to the right holders, and make the case that ifnitienative relations in
guestion are satisfied, significant protection fie interest will be
achieved. Certain rights are properly called humglits because the du-
ties they entail provide especially important petitens for basic human
interests, given the standard threats to thoseestiein our world.

What the standard threats are can change overFEonexample, when
human societies create legal systems and policeaunts to enforce laws,
they also create new opportunities for damagindgclhiasman interests. For
this reason, the content of particular human rightsl even which rights
are included among the human rights, may also ahaenen though the
basic interests that ground them do not. For exejrgdl human beings,
regardless of where or when they exist, have achiagrest in physical
security, but in a society with a legal system lealchy the coercive power
of the state, adequate protection of this interesgtires rights of due proc-
ess and equal protection under the law.

There is disagreement among basic interest theaidtuman rights as
to exactly what the list of human rights includesl dow the content of
particular rights is to be filled out. There is egment, however, that the
list includes the rights to physical security, tbetty (understood as at
least encompassing freedom from slavery, servitadd, forced occupa-
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tions), and the right to subsistence. Assuming thit is so, we can at
least say this much: global governance institutigike institutions gener-

ally) are legitimate only if they do not persist violations of the least

controversial human rights. This is a rather midimaral requirement for

legitimacy. Yet in view of the normative disagreemand uncertainty that
characterize our attitudes toward these institgtiah might be hard at
present to justify a more extensive set of right &ll such institutions are
bound to respect. It would certainly be desirablelévelop a more mean-
ingful consensus on stronger human rights standsvtat this suggests is
that we should require global governance instihgito respect minimal

human rights, but also expect them to meet higteerdards as we gain
greater clarity about the scope of human rights.

For many global governance institutions, it is oo expect that they
shouldrespecthuman rights, but not that they should play a megte in
promoting human rights. Nonetheless, a theory of legitimaeagnot ig-
nore the fact that in some cases the dispute okether a global govern-
ance institution is legitimate is in large partisagireement over whether it
is worthy of support if it does not actively proradtuman rights. A pro-
posal for a standard of legitimacy for global gmasrce institutions must
take into account the fact that some of thesetutgtns play a more direct
and substantial role in securing human rights ttaers.

When we see the injustices of our world and apptedhat ameliorat-
ing them requires institutional actions, we areciuo attribute obligations
to institutions and then criticize them for failitg fulfil those obligations.
It is one thing to say that it would be a good thiha particular global
governance institution took on certain functionatttvould promote hu-
man rights, however, and quite another to say ithads a duty to do so
and that this duty is of such importance that failtwedischarge it makes
the institution illegitimate. There are two mistake be avoided here. The
first is “duty dumping,” that is, arbitrarily assimg that some particular
institution has a duty simply because it has tlseueces to fulfil it and no
other actor is doing so (Buchanan and DeCamp, 2@0&y dumping not
only makes unsupported attributions of institutioresponsibility; it also
distracts attention from the difficult task of deténing what a fair distri-
bution of the burdens—among individuals and instnns—for protecting
the human rights in question would be. The secaorat €erives from the
first: if one uncritically assumes that the indiita has a duty to provide X
and also assumes that X is a central matter ot@¢bs is the case with
human rights), then one may conclude that thetutstn’s failure to pro-
vide X is such a serious injustice as to rob thstitution of legitimacy.
But the fact that an institution could provide Xdathe fact that X is a
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human right does not imply that in refraining fremoviding X the institu-
tion commits a serious injustice. That conclusicould only follow if it
were established that the institution has a dutyuefice to provide X.
Merely pointing out that the institution could pid® X—or even showing
that it is the only existing institution that can do—is not sufficient to
show that it has a duty of justice or any dutylbtoaprovide X.

We seem to be in a quandary. Contemporary ingtitathave to oper-
ate in an environment of moral disagreement anémaiaty, which limits
the demands we can reasonably place on them teatesp protect par-
ticular human rights. Furthermore, to be suffidigigeneral, an account of
legitimacy must avoid moral requirements that cabyply to some global
governance institutions. These considerations sigbe appropriateness
of something like the minimal moral acceptabiligguirement, understood
as refraining from violations of the least contnmial human rights. On
the other hand, the standard of legitimacy shoatdehow reflect the fact
that part of what is at issue in disputes over ldgitimacy of some of
these institutions is whether they should satistyrenrobust demands of
justice. In other words, the standard should ackedge the fact that
where the issue of legitimacy is most urgent, therékely to be deep
moral disagreement and uncertainty.

In our view, the way out of this impasse is to duihe conditions
needed for principled, informed deliberation abmgral issuesnto the
standard of legitimacytself. The standard of legitimacy should require
minimal moral acceptability, but should also accardate and even en-
courage the possibility of developing more deteaténand demanding
requirements of justice for at least some of thasgtutions, as a princi-
pled basis for an institutional division of labgegarding justice emerges.

Comparative BenefifThis second substantive condition for legitimacy
is relatively straightforward. The justificationrftnaving global govern-
ance institutions is primarily if not exclusivelpstrumental. The basic
reason for states or other addressees of instialtiules to take them as
binding and for individuals generally to supportadieast to not interfere
with the operation of these institutions is thadtiprovide benefits that
cannot otherwise be obtained. If an institutionrzgreffectively perform
the functions invoked to justify its existence, rthihis insufficiency un-
dermines its claim to the right to rule.

“Benefit” here is comparative. The legitimacy ofiastitution is called
into question if there is an institutional alteimaf providing significantly
greater benefits, that is feasible, accessible owitrexcessive transition
costs, and meets the minimal moral acceptabilitgrgon. The most diffi-
cult issues, as discussed below, concern tradebeffiseen comparative
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benefit and our other criteria. Legitimacy is notbe confused witlopti-
mal efficacy and efficiency. The other values that @iscuss are also
important in their own right; and in any case, itasibnal stability is a
virtue. Nevertheless, if an institution steadfastynains instrumentally
suboptimal when it could take steps to become fiogmitly more efficient
or effective, this could impugn its legitimacy in adirect way: it would
indicate that those in charge of the institutiomeveither grossly incompe-
tent or not seriously committed to providing thebfits that were invoked
to justify the creation of the institution in thiest place. For instance, as of
the beginning of 2006 the United Nations facedisisee of reconstituting
a Human Rights Commission that had been discrebiyjetie membership
of states that notoriously abuse human rights, Wwillya serving as chair
in 2003*

Institutional Integrity If an institution exhibits a pattern of egregious
disparity between its actual performance, on the band, and its self-
proclaimed procedures or major goals, on the oftetegitimacy is seri-
ously called into question.

The United Nations Oil-for-Food scandal is a cas@aint. The Oil-
for-Food Program was devised to enable Iragi olbé¢osold, under strict
controls, to pay for food imports under the UN-mated sanctions of the
1990s. The purpose was both to prevent malnutritidraq and to counter
Iragi propaganda holding the United Nations resjimador the deaths of
hundreds of thousands of Iraqi children, witholieréng the pressure on
Saddam Hussein’s regime to get rid of its suppegeabons of mass de-
struction. Yet it led to a great deal of corrupti@il-for-Food became a
huge program, permitting the government of Iraget $64.2 billion of
oil to 248 companies, and enabling 3,614 compataiesll $34.5 billion
of humanitarian goods to Iraq. Yet more than hélthe companies in-
volved paid illegal surcharges or kickbacks to $addand his cronies,
resulting in large profits for corporations and peiary benefits for some
program administrators, including at least one Heylel UN official**
The most damning charge is that neither the Sec@ituncil oversight
bodies nor the Office of the Secretary-Generalofeddd the UN's pre-
scribed procedures for accountability. At least whigswed in the light of
the historical record of other, perhaps less egregfailures of account-
ability in the use of resources on the part of th¢ these findings have
raised questions about the legitimacy of the Sgc@ouncil and the se-
cretariat.

It also appears that an institution should be preslito be illegitimate
if its practices or procedures predictably undemntime pursuit of the very
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goals in terms of which it justifies its existendédnus, for example, if the
fundamental character of the Security Council’siglen-making process
renders that institution incapable of successfpllysuing what it now
acknowledges as one of its chief goals—stoppinggetacale violations of
basic human rights—this impugns its legitimacy.take another example,
Randall Stone has shown that the IMF during theO%9®@consistently
applied its own standards with respect to its legdsystematically relax-
ing enforcement on countries that had rich and pflg@atrons (Stone,
2004:577-591; see also Stone, 2002). Similarlythé WTO claims to
provide the benefits of trade liberalizationaib of its members, but con-
sistently develops policies that exclude its weakembers from the bene-
fits of liberalization, this undermines its claim legitimacy. If an institu-
tion fails to satisfy the integrity criterion, weave reason to believe that
key institutional agents are either untrustwortlygoossly incompetent,
that the institution lacks correctives for thesdidilencies, and that the
institution is therefore unlikely to be effective providing the goods that
would give it a claim to our support.

Integrity and comparative benefit are related hstintt. If there are
major discrepancies between an institution’s behavand its prescribed
procedures and professed goals, then we can htleectnfidence that it
will succeed in delivering the benefits it is suppd to provide. Integrity,
however, is a more forward-looking, dynamic virtttean comparative
benefit, which measures benefit solely in termshef current situation. If
an institution satisfies the criterion of integritiere is reason to be confi-
dent that institutional actors will not only delivihe benefits that are now
taken to constitute the proper goals of institudioactivity, but also that
they will be able to maintain the institution’s edtiveness if its goals
change.

Epistemic Aspects of Legitimacy

Minimal moral acceptability, comparative benefihdainstitutional in-
tegrity are plausible presumptive substantive nesménts for the legiti-
macy of global governance institutions. It wouldebxeessive to claim that
they are necessary conditions simpliciter, becalwsee might be extraor-
dinary circumstances in which an institution wotgdl to satisfy one or
two of them, yet still reasonably be regarded ggifeate. This might be
the case if there were no feasible and accessitdmative institutional
arrangement, if the non-institutional alternativersvsufficiently grim, and
if there was reason to believe that the institutiad the resources and the
political will to correct the deficiency. How muate expect of an institu-
tion should depend, inter alia, upon how valuahke henefits it provides
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are and whether there are acceptable, feasibimatiees to it. For exam-
ple, we might be warranted in regarding an ingttus legitimate even
though it lacked integrity, if it were nonethelgs®viding important pro-
tections for basic human rights and the alternatieerelying on it were
even less acceptable. In contrast, the fact thanstitution is effective in
incrementally liberalizing trade would not be sciint to rebut the pre-
sumption that it is illegitimate because it abusesan rights?®

Our three substantive conditions are best thoughasowhat Rawls
calls “counting principles”: the more of them arstitution satisfies, and
the higher the degree to which it satisfies thdm, stronger its claim to
legitimacy (Rawls, 1971).

There are two limitations on the applicability dfese three criteria,
however. The first ishe problem of factual knowleddeaeing able to make
reasonable judgments about whether an institutmtisfies any of the
three substantive conditions requires consideratftemation about the
workings of the institution and their effects imnamber of domains, as
well as about the likely effects of feasible alttives. Some institutions
may not only fail to supply the needed informatibowever; they may,
whether deliberately or otherwise, make such infdrom either impossi-
ble for outsiders to obtain or make obtaining hpbitively costly. Even
if the institution does not try to limit accessth@ relevant information, it
may not be accessible, in suitably integrated, tstdedable form.

The second difficulty with taking the three substan conditions as
jointly sufficient for legitimacy is the problem afioral disagreement and
uncertainty noted earlier. Even if there is suffiti agreement on what
counts as the violation of basic human rights, eteme ongoing disputes
about whether some global governance institutidmsulsl meet higher
moral standards. As emphasized above, there ismptdisagreement but
also uncertainty as to the role that some of thest@utions should play in
the pursuit of global justice, chiefly because veeribt have a coherent
idea of what the institutional division of labowr fachieving global justice
would look like.

Furthermore, merely requiring that global govermairstitutions not
violate basic human rights is unresponsive to #milfar complaint that
rich countries unfairly dominate them, and thatreifehey provide bene-
fits to all, the richer members receive unjustijabreater benefits. Al-
though all parties may agree that fairness matteosyever, there are
likely to be disagreements about what fairness daainsist of, disputes
about whether fairness would suffice or whetheradiuis required, and
about how equality is to be understood and evem what is to be made
equal (welfare, opportunities, resources, and 90 $0, quite apart from
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the issue of what positive role, if any, theseiingbns should play in the
pursuit of global justice, there is disagreemerduabwvhat standards of
fairness they should meet internally. There is dilsgly to be disagree-
ment about how unfair an institution must be tcklégitimacy. A pro-
posal for a public global standard of legitimacystmnot gloss over these
disagreements.

In the following sections we argue that the promsponse to both the
problem of factual knowledge and the problem of ahdisagreement and
uncertainty is to focus on what might be called ¢péstemic-deliberative
quality of the institution, the extent to which thestitution provides reli-
able information needed for grappling with normatidisagreement and
uncertainty concerning its proper functions. To tag groundwork for
that argument we begin by considering two items diha often assumed to
be obvious requirements for the legitimacy of glojavernance institu-
tions: accountability and transparency.

Accountability Critics of global governance institutions ofteanc
plain that they lack accountability. To understéimel strengths and limita-
tions of accountability as a gauge of legitimacy start with a skeletal
but serviceable analysis of accountability. Accability includes three
elements: first, standards that those who are ddduntable are expected
to meet; second, information available to accoutitatholders, who can
then apply the standards in question to the pedaoa of those who are
held to account; and third, the ability of thesecamtability holders to
impose sanctions—to attach costs to the failun@¢et the standards. The
need for information about whether the institutismeeting the standards
accountability holders apply means that a degréemafparency regarding
the institution’s operations is essential to anyrf@f accountability.

It is misleading to say that global governanceitagbns are illegiti-
mate because they lack accountability and to sudghgasthe key to mak-
ing them legitimate is to make them accountablestMyobal governance
institutions, including those whose legitimacy issnstrenuously denied,
include mechanisms for accountability (Grant, R. aNd Keohane, R. O.
2005:29-44; see also Keohane R. O. and Nye J.K&ahfer, M. and Lake,
D. A. eds., 2003:386—411). The problem is thattadspatterns of ac-
countability are morally inadequate. For example World Bank has
traditionally exhibited a high degree of accouribhibut it has been
accountability to the biggest donor countries, dredBank therefore has to
act in conformity with their interests, at leassafar as they agree. This
kind of accountability does not ensure meaningfutipipation by those
affected by rules or due consideration of theiitiemte interests (for a
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discussion see Woods, 2003: 69-80). A high degfea@untability in
this case may serve to perpetuate the defectansititution.

So accountability per se is not sufficient; it mhbstthe right sort of ac-
countability. At the very least, this means thatréh must be effective
provisions in the structure of the institution told institutional agents
accountable for acting in ways that ensure satisfacof the minimal
moral acceptability and comparative benefit condii But accountability
understood in this narrow way is not sufficienflynamicto serve as an
assurance of the legitimacy of global governansétinions, given that in
some cases there is serious disagreement abouthehgoals of the insti-
tution should be and, more specifically, about wiade if any the institu-
tion should play in the pursuit of global justidéne point is that what the
terms of accountabilityought to be—what standards of accountability
ought to be employed, who the accountability hadshould be, and
whose interests the accountability holders shoejorasent—cannot be
definitively ascertained without knowing what roleany, the institution
should play in the pursuit of global justice.

Therefore, what might be called narrow accountgbitiaccountability
without provision for contestation of the termsagtountability—is insuf-
ficient for legitimacy, given the facts of moralsdgreement and uncer-
tainty. Because what constitutes appropriate adedility is itself subject
to reasonable dispute, the legitimacy of global egngnce institutions
depends in part upon whether they operate in sushyaas to facilitate
principled, factually informed deliberation abohetterms of accountabil-
ity. There must be provisions for revising exististandards of account-
ability and current conceptions of who the propecoaintability holders
are and whose interests they should represent.

TransparencyAchieving transparency is often touted as theerae-
sponse to worries about the legitimacy of globalegnance institutions
(Florini, 2003). But transparency by itself is iegdiate. First, if transpar-
ency means merely thavailability of accurate information about how the
institution works, it is insufficient even for namw accountability—that is,
for ensuring that the institution is accurately leated in accordance with
the current terms of accountability. If informatiabout how the institu-
tion operates is to serve the end of narrow aceduiity, it must be (a)
accessible at reasonable cost, (b) properly intedrand interpreted, and
(c) directed to the accountability holders. Furthere, (d) the accountabil-
ity holders must be adequately motivated to ugeaperly in evaluating
the performance of the relevant institutional ageBecond, if, as we have
suggested, the capacity for critically revising teiens of accountability is
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necessary for legitimacy, information about how thstitution works
must be available not only to those who are prégelgsignated as ac-
countability holders, but also to those who maytesinthe terms of ac-
countability.

Broad transparency is needed for critical revisigbof the terms of
accountability. Both institutional practices andk tmoral principles that
shape the terms of accountability must be revisabtae light of critical
reflection and discussiofi.Under conditions of broad transparency, in-
formation produced initially to enable institutidiyadesignated account-
ability holders to assess officials’ performanceyniee appropriated by
agentsexternalto the institution, such as non-governmental ogions
(NGOs) and other actors in transnational civil sbgiand used to support
more fundamental criticisms, not only of the ingfin’'s processes and
structures, but even of its most fundamental gaats its role in the pur-
suit of global justice.

One especially important dimension of broad trarespay isresponsi-
bility for public justification'” Institutional actors must offer public justifi-
cations of at least the more controversial and egmential institutional
policies and must facilitate timely critical respes to them. Potential
critics must be in a position to determine whether public justifications
are cogent, whether they are consistent with tmeentiterms of account-
ability, and whether, if taken seriously, thesdificsitions call for revision
of the current terms of responsibility. To help @esthis dimension of
broad transparency, it may be worthwhile to draywwhile adapting, the
notice and comment procedures of administrative &whe domestic
level. See Stewart, R. B. (2003:437-60); Kingsbhiiysch, and Stewart
(2005). See also Esty (2005); Wickham (2000:617—48alzman
(2000:769-848); OECD (2004).

Earlier we noted that although comparative bengfihimal moral ac-
ceptability, and integrity are reasonable presuveptiecessary conditions
for legitimacy, it may be difficult for those outis the institution to de-
termine whether these conditions are satisfied. diggest that broad
transparency can serve as a proxy for satisfaafotihe minimal moral
acceptability, comparative benefit, and integrititezia. For example, it
may be easier for outsiders to discover that atitution is not responding
to demands for information relevant to determinivitether it is violating
its own prescribed procedures, than to determinetlven in fact it is vio-
lating them. Similarly, it may be very difficult tdetermine whether an
institution is comparatively effective in solvingrtain global problems,
but much easier to tell whether it generates—otesyatically restricts
access to—the information outsiders would needviduate its effective-
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ness. If an institution persistently fails to comgie in making available to
outsiders the information that would be neededeteminine whether the
three presumptive necessary conditions are satjgfiat by itself creates a
presumption that it is illegitimate.

Legitimate global governance institutions shouldsgass three epis-
temic virtues. First, because their chief functi®ito achieve coordination,
they must generate and properly direct reliablerimftion about coordi-
nation points; otherwise they will not satisfy ttendition of comparative
benefit. Second, because accountability is requioedetermine whether
they are in fact performing their current coordingtfunctions efficiently
and effectively requires narrow transparency, tireist at least be trans-
parent in the narrow sense. They must also hawstaefé provisions for
integrating and interpreting the information cutrancountability holders
need and for directing it to them. Third, and mdsmanding, they must
have the capacity faevising the terms of accountabilitgnd this requires
broad transparency: institutions must facilitatsifree information exter-
nalities to permit inclusive, informed contestatwftheir current terms of
accountability. There must be provision for ongoubgliberation about
what global justice requires and how the institutio question fits into a
division of institutional responsibilities for aehiing it.

Overcoming Informational Asymmetries

A fundamental problem of institutional accountdlilis that insiders
generally have better information about the indttu than outsiders.
Outsiders can determine whether institutions ey consent of states,
and whether states are democratic; but it may be dificult for them to
reach well-informed conclusions about the minimairah acceptability,
comparative benefit, and integrity conditions. @unphasis on epistemic
institutional virtues is well suited to illuminateese problems of asym-
metrical information.

First, if institutional agents persist in failing provide public justifica-
tions for their policies and withhold other infortize critical to the
evaluation of institutional performance, we havedoeason to believe
the institution is not satisfying the substantivitetia for legitimacy:®
Second, there may be an asymmetry of knowleddeeimther direction as
well, and this can have beneficial consequencenfiditutional account-
ability. Consider issue areas such as human rightsthe environment,
which are richly populated with independent NGOat theek to monitor
and criticize national governments and global go&ace institutions and
to suggest policy alternatives. Suppose that isghdomains there is a
division of labour among external epistemic act@sme individuals and
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groups seek information about certain types ofésswhile others focus
on other aspects, each drawing on distinct bubmescases overlapping
groups of experts. Still others specialize in inddigpg and interpreting
information gathered by other external epistemtorac

The fact that the information held by external &pisc actors is dis-

persed will make it difficult for institutional agés to know what is known
about their behaviour or to predict when potentidhmaging information
may be integrated and interpreted in ways that nilagelitically potent.
The institutional agents’ awareness of this asymynetll provide incen-
tives for avoiding behaviour for which they maydréicized. A condition
of productive uncertaintywill exist: although institutional agents will
know that external epistemic actors do not possestull range of knowl-
edge that they do, they will know that there arenynandividuals and
organizations gathering information about the togtn. Further, they
will know that some of the information that extdrepistemic actors have
access to can serve as a reliable proxy for infaomahey cannot access.
Finally, they will also know that potentially damag information that is
currently harmless because it is dispersed amomy m&ternal epistemic
agents may at any time be integrated and intembrietsuch a way as to
make it politically effective, but they will not teble to predict when this
will occur. Under these conditions, institutiongeats will have signifi-
cant incentives to refrain from behaviour that vaittract damning criti-
cism, despite the fundamental asymmetry of knowdebgtween insiders
and outsiders.
This is not to say that the effects of transparenilalways be benign.
Indeed, under some circumstances transparency aan align effects.
As David Stasavage points out, “open-door bargginirencourages rep-
resentatives to posture by adopting overly aggredsargaining positions
that increase the risks of breakdown in negotiatiofStasavage,
2004:667-704).

When issues combine highly charged symbolic elésneith the need
for incentives, conflicts between transparency efiitiency may be se-
vere. Our claim is not that outcomes are necegdaeiter the more trans-
parent institutions are. Rather, it is that thedisal of information among
a plurality of external epistemic actors providesns counterbalance to
informational asymmetries favouring insiders. Thateuld be a very
strong but rebuttable presumption of transparebegause the ills of too
much transparency can be corrected by deeper, somtgisticated public
discussion, whereas there can be no democratiomsspto secret action
by bureaucracies not accountable to the public.
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Furthermore, if national legislatures are to rettiair relevance—if
what we have called the democratic accountabilignnel is to be effec-
tive—they must be able to review the policies afbgll governance insti-
tutions?® For legislatures to have information essentiglédforming these
functions, they need a flow of information fromrsaational civil society.
Monitoring is best done pluralistically by transoatl civil society,
whereas the sanctions aspects of accountabilityrame effectively car-
ried out by legislatures. With respect both to t@nitoring and sanction-
ing functions, broad transparency is conducivehtogrincipled revisabil-
ity of institutions and to their improvement thrduimcreasingly inclusive
criticism and more deeply probing discussion oiraet

Institutional agents generally have incentivesrevpnt outsiders from
getting information that may eventually be intetpceand integrated in
damaging ways and to deprive outsiders of inforomathat can serve as a
reliable proxy to assess institutional legitimadye very reasons that
make the epistemic virtues valuable from the staimdpf assessing insti-
tutional legitimacy may therefore tempt institutgragents to ensure that
their institutions do not exemplify these virtudut institutional agents
are also aware that it is important for their igtons to be widely re-
garded as legitimate. Outsiders deprived of acmesgormation are likely
to react as does the prospective buyer of a usedhaais prevented from
taking it to an independent mechanic. They wilkdisnt the claims of the
insiders and may conclude that the institutiorlégitimate. So if there is
a broad consensus among outsiders that instituttwasnot legitimate
unless they exemplify the epistemic virtues, ingitihal agents will have a
weighty reason to ensure that their institutionsdo

Contestation and Revisability: Links to Externatdks and Institutions

We have argued that the legitimacy of global gosace institutions
depends upon whether there is ongoing, informedgcipted contestation
of their goals and terms of accountability. Thisqass of contestation and
revision depends upon activities of actors outsigeinstitution. It is not
enough for the institutions to make information ilalde. Other agents,
whose interests and commitments do not coincidelmsely with those of
the institution, must provide a check on the religbof the information,
integrate it, and make it available in understafglabsable form, to all
who have a legitimate interest in the operationghef institution. Such
activities can produce positive feedback, in whaqipeal to standards of
legitimacy by the external epistemic actors notyantreases compliance
with existing standards but also leads to improvesién the quality of
these standards themselves. For these reasonse iabsence of global
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democracy, and given the limitations of the demicrghannel described
earlier, legitimacy depends crucially upon not athlg epistemic virtues of
the institution itself but also on the activitiekexternal epistemic actars
Effective linkage between the institution and emétrepistemic actors
constitutes what might be called ttransnational civil society channel of
accountability

The needed external epistemic actors, if they #extéve, will them-
selves be institutionally organiz&Institutional legitimacy, then, is not
simply a function of the institution’s characteigst it also depends upon
the broader institutional environment in which tharticular institution
exists. To borrow a biological metaphor, ours iseanlogical conception
of legitimacy.

All three elements of our complex standard of legacy are now in
place. First, global governance institutions sharfby the ongoing con-
sent of democratic states. That is, the democeattmuntability channel
must function reasonably well. Second, these intftits should satisfy the
substantive criteria of minimal moral acceptabjligpmparative benefit,
and institutional integrity. Third, they should gess the epistemic virtues
needed to make credible judgments about whethethifee substantive
criteria are satisfied and to achieve the ongoiogtestation and critical
revision of their goals, their terms of account#piland ultimately their
role in a division of labour for the pursuit of bl justice, through their
interaction with effective external epistemic agent

The Complex Standard frames the legitimacy of dlgioaernance in-
stitutions as both dynamic and relational. Its eagi$ on the conditions
for ongoing contestation and critical revision loé tmost basic features of
the institutions captures the exceptional morahglisement and uncer-
tainty that characterize the circumstances of ilegity for this type of
institution. While acknowledging the facts of momdikagreement and
uncertainty, the Complex Standard includes prousidor developing
more robust moral requirements for institutions rotme. The Complex
Standard also makes it clear that whether thetuisth is legitimate does
not depend solely upon its own characteristics, dlsb upon the epis-
temic-deliberative relationships between the iosth and epistemic
actors outside it.

A Place for Democratic Values in the Absence ob&@l®emocracy

Earlier we argued that it is a mistake to hold glajpvernance institu-
tions to the standard of democratic legitimacy tbatow widely applied
to states. We now want to suggest that when theplonStandard of
legitimacy we propose is satisfied, important deratic values will be
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served. For purposes of the present discussionilvassume, rather than
argue, that among the most important democratigegahre the following:
first, equal regard for the fundamental interestsalb persons; second,
decision-making about the public order through g@pled, collective

deliberation; and third, mutual respect for persassbeings who are
guided by reasons.

If the Complex Standard of legitimacy we propossatisfied, all three
of these values will be served. To the extent tioainections between the
institutions and external epistemic actors provédeess to information
that is not restricted to certain groups but awdéaglobally, it becomes
harder for institutions to continue to exclude édesation of the interests
of certain groups, and we move closer toward tealidf equal regard for
the fundamental interests of all. Furthermore, bgkimg information
available globally, networks of external episteraators are in effect ad-
dressing all people as individuals for whom moedsons, not just the
threat of coercion, determine whether they regardhatitution’s rules as
authoritative. Finally, if the Complex Standardlegitimacy is satisfied,
every feature of the institution becomes a potémtigect of principled,
informed, collective deliberation, and eligibilifgr participation in delib-
eration will not be restricted by institutional énests™

Consistency with Democratic Sovereignty

One source of doubts about the legitimacy of gl@mernance insti-
tutions is the worry that they are incompatible witemocratic sover-
eignty. Our analysis shows why and how global geaeceshould con-
strain democratic sovereignty. The standard oftilegcy we propose is
designed inter alia to help global governance tunsbins correct for the
tendency of democratic governments to disregardrteeests and prefer-
ences of those outside their own publics. It doesdhiefly y in two ways.
First, the emphasis on the role of external intinal epistemic actors in
achieving broad accountability helps to ensure niackisive representa-
tion of interests and preferences over time. Sectimel requirement of
minimal moral acceptability, understood as nonatioih of basic human
rights, provides an important protection for thesmwgulnerable: if this
condition is met, democratic publics cannot igrihie most serious “nega-
tive externalities” of their policy choices. Globgbvernance institutions
that satisfy our standard of legitimacy should betviewed as undermin-
ing democratic sovereignty, but rather as enaldiegocracies to function
justly.

A legitimate global order will include human righisstitutions that
promote the conditions for the proper functionifiglemocracy (the right
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to basic education, the right to freedom of expogsand association, and
S0 on) in countries that are democratizing and kefjfain these conditions
in countries that already have democratic instngi Critics of global
governance institutions that claim they are illegite because they con-
strain democratic sovereignty either beg the qaerdily assuming that the
“will of the people” should not be constrained sota take into account
the interests of those outside their polity or theyglerestimate the extent
to which democracy depends upon global governarstidtions.

Having articulated the Complex Standard, and irtditdnow it reflects
several key democratic values, we can now show, yarhow it satisfies
the desiderata for a standard of legitimacy wesetarlier.

1. The Complex Standard provides a reasonable f@seoordinated
support of institutions that meet the standardpetipbased on moral rea-
sons that are widely accessible in the circumswmuraler which legiti-
macy is an issue. To serve the social functioregftimacy assessments,
the Complex Standard only requires a consensubeimportance of not
violating the most widely recognized human righisjad agreement that
comparative benefit and integrity are also presiraphecessary condi-
tions of legitimacy, and a commitment to inclusiigprmed deliberation
directed toward resolving or at least reducingrtf@al disagreement and
uncertainty that characterize our practical atésidoward these institu-
tions. In other words, the Complex Standard steemsiddle course be-
tween requiring more moral agreement than is aviailan the circum-
stances of legitimacy and abandoning the attemgbiwstruct a more ro-
bust, shared moral perspective from which to ewalggobal governance
institutions. In particular, the Complex Standaakreowledges that the
role that these institutions ought to play in a enjust world order is both
deeply contested and probably not knowable at ptese

2. In requiring only minimal moral acceptability ptesent, the Com-
plex Standard acknowledges that legitimacy doesemtire justice, but at
the same time affirms the intuition that extrempustice, understood as
violation of the most widely recognized human righibbs an institution of
legitimacy.

3. The Complex Standard takes the ongoing conskdiemocratic
states to be a presumptive necessity, though saffigient condition for
legitimacy.

4. The Complex Standard rejects the assumptiondladial govern-
ance institutions cannot be legitimate unless tieegtobal democracy, but
at the same time promotes some of the key democratiles, including
informed, public deliberation conducted on the ag#tion that every indi-
vidual has standing to participate and the requergnthat key institutional
policies must be publicly justified.

5. The Complex Standard reflects a proper appieniatf the dy-
namic, experimental character of global governansttutions and of the
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fact that not only the means they employ but evengoals they pursue
may and probably should change over time.

6. The Complex Standard’s requirement of a funatigriransnational
civil society channel of accountability—an arrayayerlapping networks
of external epistemic actors—helps to compensatthlimitations of ac-
countability through democratic state consent.

The central argument of this essay can now be suinata The Com-
plex Standard provides a reasonable basis for agmaein legitimacy
assessments of global governance institutions. When comparative
benefit condition is satisfied, the institution pides goods that are not
readily obtainable without it. These goods, howeean be reliably pro-
vided only if coordination is achieved, and achigyvcoordination without
excessive costs requires that the relevant agegird the institution’s
rules as presumptively binding—that is, that tregetthe fact that the rule
is issued by the institution as a content-indepehdeEason for compliance.
The instrumental value of institutions that satigfg comparative benefit
condition also gives individuals generally a cotti@ependent reason
not to interfere with the functioning of the ingtibns. Satisfaction of the
minimal moral acceptability condition rules out thwre serious moral
objections that might otherwise undercut the imsgatal reasons for
supporting the institution. Satisfaction of theatleonditions of the Com-
plex Standard, taken together, provides moral reasmsupport or at least
not interfere with the institution. Among the masiportant of these rea-
sons is that the institution has epistemic virties facilitate the develop-
ment of more demanding standards and the progeessiprovement of
the institution itself. Thus, when a global goveroa institution meets the
demands of the Complex Standard, there is judtifinafor saying that it
has the right to rule, not merely that it is beciefi

Conclusion

In this essay we have offeredpeoposalfor a public standard of le-
gitimacy for global governance institutions. Theisstitutions supply
important benefits that neither states nor tradélareaty-based relation-
ships among states can provide, but they are geie often fragile, and
still evolving. Politically mobilized challenges the legitimacy of these
institutions jeopardize the support they need toction effectively, in
spite of the fact that these challenges are tyfyicalprincipled and possi-
bly grounded in unrealistic demands that confustige with legitimacy.
A principled global public standard of legitimacputd facilitate more
responsible criticism while at the same time pringdguidance for im-
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provement, through a process of institutionalizeallective learning, both
about what it is reasonable to expect from glolmlegnance institutions
and about how to achieve it. Our hope is that ttepgsal offered in this
paper serves these purposes.

Notes

* The authors are grateful to Sahar Akhtar, ChaistBarry, Thomas Christiano,
Michael Doyle, Nicole Hassoun, Andrew Hurrell, N&eohane, Avery Kolers,
Joseph S. Nye, John Tasioulas, and two anonymdasees for their helpful
comments on earlier versions of this paper, anwvitiam Alford, Ryan Good-
man, and Gerald L. Neuman for valuable criticismd auggestions when such a
version was presented at Harvard Law School, NoeerBp2005. We are particu-
larly grateful to comments by Charles Beitz andumnber of other colleagues
made at a workshop on the normative and empiricaluation of global govern-
ance, Princeton University, February 17-18, 20Q8tHer useful comments were
made at the conference on “Legitimacy and Inteonati Law” at the Max Planck
Institute for Comparative Public Law and Internatib Law, Heidelberg, Ger-
many, June 13-14, 2006. The text has been preyipusilished inEthics & In-
ternational Affairs Volume 20.4, Winter 2006.

1. A thorough review of the sociological literatune organizational legitimacy can
be found in Suchman (1995:571-610).

2. For an excellent discussion of the inadequa®xidting standards of legitimacy
for global governance institutions, see Bodansigp@t596-624). For an impres-
sive earlier book on the subject, see Franck (198fnck’'s account focuses on
the legitimacy of rules more than institutions amaur judgment does not distin-
guish clearly enough between the normative andkmgical senses of legitimacy.
3. A large and growing literature exists on glogaliernance. See, for example,
Prakash and Hart (1999); Nye and Donahue (2000% &ted McGrew (2002).

4. Erika de Wet, “The Security Council as Legistéaecutive in Its Fight against
Terrorism and against Proliferation of Weapons &fssl Destruction: The Ques-
tion of Legitimacy” (presentation at the confereritegitimacy and International
Law,” Max Planck Institute for Comparative Publi@aw and International Law,
Heidelberg, Germany, June 14, 2006).

5. The emphasis here on the coordinating functlwulsl not be misunderstood:
global governance institutions do not merely comaith state actions in order to
satisfy pre-existing state preferences. As ounyasimalvill make clear, they can also
help shape state preferences and lead to the geweid of new norms and institu-
tional goals.

6. Legitimacy can also be seen as providing a fpoant” that helps strategic
actors select one equilibrium solution among othEes the classic discussion of
focal points, see Schelling (1960:ch. 3). For taqure of theories of cooperation on
the basis of focal point theory, and an applicatiorthe European Union, see
Geoffrey Garrett and Barry Weingast “Ideas, Intexeand Institutions: Construct-
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ing the European Community’s Internal Market,” inl@stein and Keohane, eds.
(1993:178-85).

7. Most contemporary analytic philosophical literaton legitimacy tends to focus
exclusively on the legitimacy of the state and d¢gly assumes a very strong
understanding of legitimacy. In particular, it ssamed that legitimacy entails (1)
a content-independent moral obligation to complthveill institutional rules (not
just content-independent moral reasons to compti/caina content-independent
moral obligation to not interfere with others’ colapce), (2) being justified in
using coercion to secure compliance with rules, @)dbeing justified in using
coercion to exclude other actors from operatinthéinstitution’s domain. See, for
example, Wellman and Simmons (2005). It is far frelowvious, however, that this
very strong conception is even the only conceptibtegitimacy appropriate for
the state, given what is sometimes referred tdas'unbundling” of sovereignty
into various types of decentralized states ance#igtence of the European Union.
Be that as it may, this state-centred conceptidadsstrong for global governance
institutions, which generally do not wield coercigewer or claim such strong
authority. For a more detailed development of {hisnt, see Allen Buchanan,
“The Legitimacy of International Law,” in Bessondcafiasioulas (2010).

8. This view was forcefully expressed by Profesgoram Dinstein of Tel Aviv
University, in comments on a draft of this essay.

9. For a more detailed discussion, see BuchandBf2&pecially chapter 5.

10. For a perceptive discussion of how consentets imternational trade rules in
the Uruguay Round (1986-94) was merely nominatesthe alternatives for poor
countries were so unattractive, see Steinberg (330274).

11. How the requirement of ongoing consent shoeldjberationalized is a com-
plex question we need not try to answer here; assipility would be that the
treaties creating the institution would have tgkeodically reaffirmed.

12. For a valuable discussion that employs a differconception of normative
uncertainty, see Monica Hlavac, “A DevelopmentapAgach to the Legitimacy of
Global Governance Institutions” (unpublished paper)

13. In March 2005, Secretary-General Kofi Annarlechfor the replacement of
the Commission on Human Rights (fifty-three membelested from slates put
forward by regional groups) with a smaller HumamgRs Council elected by a
two-thirds vote of members of the General Assenfbbe his report “In Larger
Freedom,” A/59/2005, § 183).

14. For the report of the Independent Inquiry Cottewsiinto the United Nations
Oil-for-Food Program (the Volcker Committee), dat@dtober 27, 2005, see
www.iic-offp.org/story27oct05.htm.

15. We are indebted to Andrew Hurrell for this exden

16. For a discussion of the role of critical rebitity in practical reasoning, with
parallels to theoretical reasoning, see Buchan@nsB95-408).

17. For an illuminating account of the legitimadyhmalth care institutions that
emphasizes responsibility for justifications, semi@ls and Sabin (1997:303-50).
18. The analogy in the economics of informatiotoishe market for used cars. A
potential buyer of a used car would be justifiediriferring poor quality if the
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seller were unwilling to let him have the car thaghly examined by a competent
mechanic. See Akerlof (1970:488-500).

19. On the role of legislatures with respect to lggitimacy of an international
legal order, see Wolfrum, R. “Legitimacy in Intetioaal Law: Some Introductory
Considerations” (paper prepared for the conferéhegitimacy in International
Law” at the Max Planck Institute for ComparativebRe Law and International
Law, Heidelberg, Germany, June 13-14, 2006).

20. We use the term “external epistemic actor” ieoadly, to include individuals
and groups outside the institution in question \gam knowledge about the insti-
tution, interpret and integrate such knowledge, ardhange it with others, in
ways that are intended to influence institutionah&viour, whether directly or
indirectly (through the mediation of the activitieother individuals and groups).
21. On our view, the legitimacy of global governariostitutions, at present at
least, does not require participation in the ailtievaluation of institutional goals
and policies by all who are affected by them; huhé standard of legitimacy we
recommend were accepted, opportunities for pagtiwmp would expand.
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THE INTERNATIONAL LAW OF PIRACY

ALFRED P.RUBIN

“Piracy” is frequently referred to as the quintegsd example of “in-
ternational criminal law.” But, despite the rhetoréxamples of any legal
results flowing from that characterization are vesye. The First Ameri-
can statute relating to “piracy” was passed in 1@86 immediately ran
into difficulties. It provides, in its section 1fr example, for designating
as “pirates” those giving assistance to “pirateésfiong the first defen-
dants were two pilots (surnamed Howard and BeeimeB®elaware who
had guided a suspicions vessel to anchorage (i8 184 case is in 3
[Bushrod] Washington 340). The two defendants veeguitted by a jury.
The second statute, which survives today (18 U.&deC81651), was
passed in 1819 (3 Stat. [1850 ed.] 510) and cosdinn 1820 (3 Stat.
[1850 ed.] 600). It tries to avoid the problemgtd 1790 statute by mak-
ing criminal at United States law “piracy as defir®y the law of nations.”
Since, as noted below, there is no clear definitibpiracy under the pre-
sumed “law of nations,” this amounts to delegatingudges the capacity
to define a “crime” after it is committed. But “canon law crimes,” while
theoretically possible, have not been considenebper basis for criminal
prosecution in the United States since 1816 (U.&oolidge, 14 U.S. [1
Wheaton] 415 [1816]). It is an interesting sidetigin this discussion that
the American jurist most insistent on maintainihg validity of the statute
of 1819 was Joseph Story (see U.S. v. Smith, 18 [5.SWheaton] 20
[1820]), who dissented from U.S. v. Coolidge in @8Above the current
(1936) codification of the law of 1820, the followg note appears: “In
light of far reaching developments in the field infernational law and
foreign relations, the law of piracy is deemed ¢guire a fundamental
reconsideration and complete restatement, perhapdglting in drastic
changes by way of modification and expansion...’efEhhas been no
known criminal conviction under the 1820 statute dwer a century, al-
though it has been discussed in several cases.

Although “common law crimes” survive theoreticalily the United
Kingdom, “piracy” was defined there by statute if00. 11 & 12 William
Il c. 7 (1700). But the British definition seents tave had “pirates” sub-
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ject to British courts in mind rather than a gefigralndeed, article VIII
of the Statute expressly refers to “Pirates” as¢heho are “natural-born
Subjects, or Denizens of this Kingdom” committirany Act of Hostility,
against others his Majesty's Subjects... under i €add any Commission
from any foreign Prince or State.” There are repeaeferences to the
reach of the Parliament of England, presumablyfereace to jurisdiction
to prescribe.

Attempts at codification have been made internalign The League
of Nations attempted one in 1926. This purportedifamation was se-
verely criticized and eventually dropped as not safficient real interest
in the present state of the world to justify itslision in the programme of
the (proposed) conference” and the Assembly of #egue requested the
Council to arrange for the codification conferemdgéhout including “pi-
racy” in its proposed agenda.

The Harvard Research was the result. A Committe® sea up by the
Harvard Research program to consider the intermaltiaw of “piracy”
independently of the efforts of the League andRiégporter (M. Matsuda).
The Harvard Research reporter was Professor J&¥e@ingham of Stan-
ford University*

The result of this effort was a full draft Convemtiof 19 articles, the
last one, obviously relevant to “piracy” adé lege ferendebeing a com-
mitment to the peaceful settlement of disputesragisut of the interpreta-
tion or application of the Convention and referringarbitration by a panel
set up in 1907 or adjudication by the PermanentriCoi International
Justice set up in 1920.

The Harvard Researchers recognized immediatelythiegpublic inter-
national law relating to “piracy,” if any such etad, had to be analyzed
separately from municipal law: “[Pliracy under thkeew of nations [by
which the authors clearly meant public internatlolaav, although the
coincidence of the two is subject to challenge, thig is not the place to
analyze the matter further] and piracy under myailciaw are entirely
different subject matters and... there is no nesgssoincidence of fact-
categories covered by the terms in any two systefriaw” (“Harvard
Research,” 1932:749; the Researchers recognizedsgiit at “Harvard
Research,” 1932:752;754). The Harvard Researclieysted the view that
“pirates are not criminals by the laws of natiosisce there is no interna-
tional agency to capture them and no internatitmifalinal to punish them
and no provision in the laws of many states forighing foreigners
whose piratical offense was committed outside thées ordinary juris-
diction...” (“Harvard Research,” 1932:756).
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The Harvard Researchers adopted this view not famlypurposes of
discussion, but as the jurisprudential basis feirttiraft Convention: “The
theory of this draft convention, then, is that pyras not a crime by the
law of nations. It is the basis of an extraordin@mnsdiction in every state
to seize and to prosecute and punish persons,caseize and dispose of
property, for factual offenses which are committedside the territorial
and other ordinary jurisdiction of the prosecutsigte and which do not
involve attacks on its peculiar interests” (“Had&esearch,” 1932:760).

As to the key jurisdictional point, the Harvard Baschers do not seem
to have undertaken the research proper to thedtuyoto Instead, resting on
argumentative secondary sources, much of it bylachavho do not seem
to have done much primary research either, the aidriResearchers said:
“Indeed it is difficult to find cases of exercisekjurisdiction over piracy
which would not be supported on one or more ofdfrginary grounds.
They are very rare” (“Harvard Research,” 1932:7&Bcourse is then had
to writers who support “universal jurisdiction” non the basis of state
practice, real incidents, diplomatic correspondeand municipal court
cases referring to what was asserted to be intenadtlaw by a municipal
judge, but on the basis only of the writers’ conimays of the structure of
the international legal order and filtered intetptions of state practice
asserted to exist but difficult to demonstrate amtigulars. Thus “natural-
ist” scholars, such as Judge Joseph Story, aredwntensively, but their
conclusions and jurisprudential viewpoint are radated.

Instead, the most influential single publicist whogews are cited at
length and for many points of approach is a Gertpasitivist,” Paul Stiel
(see Stiel, 1905). Stiel regarded the jurisprudéisilit between “natural-
ists” and “positivists” as a split between Anglo-Aritan jurists, whom he
regarded as “naturalists” despite the cases anavtitimgs of John Mar-
shall, Richard Henry Dana and others, and the “Kentalen” as positiv-
ists despite the writings of Grotius, Pufendorf arlers. From this point
of view, and without much detailed analysis, Stiehcluded that a defini-
tion is possible: “Piracy is a non-political pratemal course of forcible
robbery against nearly all countries undertakegeat” From this he iso-
lated the elements of the legal concept, includaogtion (high seas, the
word “high” seems to have been inserted by him hgykysical means
(force), intention (to take property), and whomylaody, disregarding his
own modifying word, “nearly”), purpose (private @imment), etc. Since
this framework excludes private erring or the raguourse of raiding
attributed (falsely) by many European publiciststihe Barbary States
before 1830 and to others, and yet such activitaes been routinely been
called “piracy” by many European scholars and sdeweopean (and
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American) courts, Stiel had some difficulty. Healeed this not by recon-
sidering his definition or breaking the concepbinarts but simply by
asserting the old state-authorized “piracy” to lmsadete, even though
there seemed to him to be some similarities betweeracts for which a
“piracy” conviction was obtained by English offitgan Singapore in 1858
and the Roman practice against lllyrian raiders &tialysis is not deep
and his assertion about the Malayan case of 18b@®attributed and not
evidenced in any other known source; his citatmRoman practice is not
to any original source, but to the great nineteerhtury German histo-
rian of Rome, Theodore Mommsen. This leads Stigl farther difficul-
ties when he finally corns to consider the doctrampect of Sir Stephen
Lushington’s opinion in Th&erhassar(Pirates) case, and those difficul-
ties are avoided rather than solved by relegatiegdiscussion to the sec-
tion on political ends, denying that the legal ceptoof “piracy” applies to
political actors but finding some states to be bépaf being classified
“piratical” because they lack political goals ftwetr takings. It is not at all
clear that the desire of THgerhassarcommunities to be free of British
visits and other influences, which prompted thackton British warships
that led to the punitive raid held by Lushingtoretttitle the victors to the
bounty paid under British statutory authority task who engage “pi-
rates,” was non-political, and Stiel does not eixplahy he classifies it as
such.

Similarly, the British position in the Huascar aspondence with Peru
is not analyzed. In that correspondence betweemtiish and Peru, the
British suggestion that unrecognized “rebels” canplboperly considered
“pirates” as a matter of international law is disg@d by Peru and British
non-governmental experts (see Rubin, 1998:291-8@&primary sources
are all cited there) as questionable because gsdsrthe rebels’ victims
are only government vessels of their own, stateodgbwould consider
them “pirates,” and aad hocdenomination as “pirates” solely because of
the nationality of the victim vessel seems morenthay criminal law
conception should bear.

Now, none of this analysis of Stiel diminishes ttiéity of Stiel’s pro-
posalde legeferendafor the law of “piracy” as it might have been gote
able to states in the early years of the 20th cgnand the use of Stiel’s
suggestions regardless of the doubtful soundneggedfistorical and legal
evidence on which they rest is justified for thatgose. Indeed, there is
much in Stiel's work that could as well have beasddl on a more thor-
ough analysis, and, regardless of soundness, seenssstent with the
conclusions possible to reach from cases and juidgmtial discussions.
In taking the general orientation proposed by Sielthe basis for their
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own draft, the Harvard Researchers thus did no¢ssazily diminish the
value of their proposal as an exerdigelege ferenda

In their use of earlier scholarship in general, boeer, the Harvard Re-
searchers themselves seemed somewhat confused.quotations from
Stiel are preceded or followed with what appeabdosupporting quota-
tions from a variety of sources addressing diffemoblems from differ-
ent jurisprudential perspectives and at differenes. Article 3, the defini-
tion of “piracy” for purposes of, the draft Conviem, quotes at some
length from what seem to be 54 different sourcesddition to Stiel,
mostly European publicists of the "L@entury, who were supposed to
support in one way or another various parts of gheposed definition.
There is no apparent attempt to evaluate thoséngsitby jurisprudential
view or any other clue as to their relative persuasess; there is no
chronological consistency or indication that peghépe rules found per-
suasive in Italy or other states deriving their engnce from Roman or
Mediterranean interactions were rejected by wotddis actors, like Eng-
land in the 17 century and later, because of possible differemcese
political structure of the overall society whosad®e was to be protected
from interference, or the self-image of the stateegting or denying the
role of world policeman against “piracy.” Thus, tHarvard draft must be
evaluated on its own merits as a legislative prahand cannot be sup-
ported as a reflection of a scholarly analysis mfcpdent and theory, In-
deed, the Researchers themselves seem to throlengh&inds in dismay
with regard to the definition of “piracy”:

An investigation finds that instead of a singleatiglely simple prob-
lem, there are a series of difficult problems whigtve occasioned a great
diversity of professional opinion. In studying thentent of the [definition]
article, it is useful to bear in mind the chaoserpert opinion as to what
the law of nationsdid includes, or should include, in piracy. Thereris,
authoritative definition. Of the many definitionshigh have been pro-
posed, most are inaccurate, both as to what ttemlly include and as to
what they omit. Some are impromptu, rough desanistiof a typical pi-
racy (“Harvard Research” 1932:769).

In these circumstances, the legal analysis impglicthe Harvard draft
is of minimal interest.

As an exercise in proposing a legal formulatiorintgldue account of
the confusions of the period regarding “piracy” ahd persistence of the
concept as a factor in justifying some legal resithe Harvard draft has
had a major impact on the development of legal ghbuFor present pur-
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poses only the definitional article and the argaikealing with jurisdiction
seem important. They say:

Article 3: Piracy is any of the following acts, conitted in a place not
within the territorial jurisdiction of any state:

1. Any act of violence or of depredation committeith intent to rob,
rape, wound, enslave, imprison or kill a persomwith intent to steal or de-
stroy property, for private ends without a bonafltlirpose of asserting a
claim of right, provided that the act is connectéth an attack on or from
the sea or in or from the air. If the act is coneéowith an attack which
starts from on board ship, either that ship or la@oship which is involved
must be a pirate ship or a ship without nationakabter.

2. Any act of voluntary participation in the opéoat of a ship with
knowledge of facts which make it a pirate ship.

3. An act of instigation or of intentional facilitan of an act described
in paragraph 1 or paragraph 2 of this article.

Article 4:

I. A ship is a pirate ship when it is devoted bg frersons in dominant
control to the purpose of committing an act destin the first sentence
of paragraph 1 of Article 3, or to the purpose @henitting any similar act
within the territory of a state by descent from ttigh sea, provided in ei-
ther case that the purposes of the persons in @omaontrol are not defi-
nitely limited to committing such acts against shgg territory subject to
the jurisdiction of the state to which the shipdogjs...

Article 6: In a place not within the territorialrjgdiction of another
state, a state may seize a pirate ship or a ském tiay piracy and possessed
by pirates, and things or persons on board.

Article 7:

1. In a place within the territorial jurisdictiorf another state, a state
may not pursue or seize a pirate ship or a shipntddy piracy and pos-
sessed by pirates; except that if pursuit of suship is commenced by a
state within its own territorial jurisdiction or & place not within the terri-
torial jurisdiction: of any state, the pursuit mag continued into or over
the territorial sea of another state and seizumnéae there, unless prohib-
ited by the other state...

Article 9: If .a seizure because of piracy is magiea state in violation
of the jurisdiction of another state, the state imgkhe seizure shall, upon
the demand of the other state, surrender or retbassghip, things and per-
sons seized, and shall make appropriate reparation...
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Article 13:

1. A state, in accordance with its law, may dispokships and other
property seized because of piracy.

2. The law of the state must conform to the follagvprinciples:

(b) Claimants of any interest in the property argtied to a reasonable
opportunity to prove their claims...

Article 14:

1. A state which has lawful custody of a persorpsated of piracy
may prosecute and punish that person.

2. Subject to the provisions of this conventiore taw of the state
which exercises such jurisdiction defines the crig@verns the procedure
and prescribes the penalty...

3. A state may intercede diplomatically to assueér [and humane
treatment] to one of its nationals, who is accuseghother state.

Weaknesses in the draft are immediately apparentoAhe substance
of the offense, why are “rape,” “wound,” “enslaveyid “imprison” there?
There seem to be no cases supporting any suctsiociihowever horri-
ble those acts may be. Participation in the slaadet had been expressly
ruled out of European (including British) definiti® when the trade was a
serious matter in international commerce (see ThelLbuis [1817] 2
Dods. 210: “No lawyer, | presume, could be founddggenough to main-
tain that an indictment for piracy could be supedrby the mere evidence
of trading in slaves. Be the malignity of the preetwhat it may..."Cf.
The Antelope, 23 U.S. [10 Wheaton] 66 [1825]). Ahtrape,” “wound”
and “imprison” should be included merely becauseythre serious and
violent offenses, why not “torture” or even genbréassault”?

Why is there a distinction drawn between acts “cdttemh in a place
not within the territorial jurisdiction of any sedtfor the purpose of defin-
ing the offense, and an act otherwise within thénden (indeed, more
broadly stated in Article 4 also to include “anyngar act”) “within the
territory of a state by descent from the high sea'the purpose of defin-
ing a “pirate ship”? The definition of what is “piry” in article 3 includes
an implied definition of who is a “pirate” (whoeveommits an act of
defined “piracy” as well as any of the fringe coatiens specified in para-
graphs 2 and 3 of that article). Article 4 defirespirate ship” more
broadly. It would seem that there could conceivddgya “pirate ship” with
no “pirates” on board and that had never been irein the commission
of an act of “piracy” if all its assaults were raidshore. Presumably to
make sense of this, it was to establish a catefgorships not wholly lack-
ing nationality from which an act of “piracy” withithe definition of arti-
cle 3 could be committed. But why, if the attackivessel had national
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character, should the law of “piracy” come intoypkt all? At least, it is
not clear why a ship which had been involved inreh@ids should be
considered a base of piratical acts when it acteska, and the identical
vessel that had not previously committed shoresraiduld not be consid-
ered a base for “piratical” acts on the high seleamit had first lost its
national character. And if any vessel had first ltssnational character, it
would seem to be within the definition of a basépifatical” acts at sea
whether or not it had first been involved in shoa@ls. Article 4 seems
senseless.

As to jurisdiction, clearly territorial jurisdictiois dominant and pur-
suit into the territorial waters of any state canftrbidden under article 7.
The language shifts the burden to the territorialeseign to prohibit the
chase, rather than limiting the authority of thdigiog state to pursuit of a
“pirate,” but that seems to be as far as the HdriResearchers were will-
ing to go to meet the British position in princigie might be pointed out
that in theThird United Nations Law of the Sea Conferetioe British
argued for a definition regarding jurisdiction ovipiracy” that Peru ar-
gued against (see Rubin, 1998:391). Article 9 setmtake even that
concession back by providing not only for a turnogr to the territorial
sovereign of the persons and property seized, &= the paying of repa-
rations.

Finally, as to “universal” jurisdiction, article I&fers back to the law-
fulness of the seizure to determine if the seiztaje can apply its own
law to property seized. If the seizure was “laviftihen the seizing state
can apply its own law, apparently even if theradddentifiable national
interest in the incident beyond the fact of thewes by its officials. Arti-
cle 6 appears to make lawful (although the wondbisused) the seizure of
“a pirate ship” or a ship “taken and possesseditatgs,” and the property
connected with it; but the same seizure of the sahip and property
would appear to be unlawful if the ship had beeadufor depredations
only “against ships or territory subject to theigdiction of the state to
which the ship belongs” (article 4). In that lattarse, the ship would not
be classifiable as a “pirate ship” and whether shg's company were
“pirates” could not be determined until after ttedzsrre; the seizure itself
could not be regarded as “lawful” when done. Anthé ship had not in
the first instance been “taken by piracy,” but teen lawfully acquired,
or even taken by robbery under the law of sométoeial state while not
on the high sea and not by descent from the hightken it is not clear
that any taking by a second country's officials ldobie “lawful” in the
sense of article 6. And if article 6 not did make seizure “lawful,” then
article 13 would apparently not apply. This constian opens up compli-
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cations of a magnitude that cannot repay furthalyais in this place since
the Convention has never been adopted. But iteigrdhat the provisions
as drafted do not represent a simple assertiomigérsal jurisdiction over

ships and property involved in “piracy,” or of ueigal jurisdiction with a

simple exception. This gingerly handling of shipsl @roperty involved in

alleged “piracy” is particularly interesting as ghing a complete denial of
the concepts of a universal international law & bf nations) despite the
use of the phrase “law of nations” by Blackstond #me framers of the
American Constitution; concepts which includedradiritime law with the

“law of nations” and denied the legal significarafeéhe place or sovereign
authority of the tribunal erected to apply that moegedly universal law.
The implication is not only that there is a cloudtbe notion of universal
jurisdiction over the goods involved in suspectpitdcy” cases but that
the same rules of “standing” applied to determitméctv sovereigns’ courts
should even hear the case; that standatgppne materiaeand standing

ratione personaenust both be present in any “piracy” adjudication.

Article 14 seems to attempt to change that sitmatigth regard to
criminal trials, but again the universality of theisdiction is made to rest
on the “lawfulness” (without defining what “law” pjies) of the “cus-
tody”; and that lawfulness seems to depend onrttezpretation of article
6. In the Researchers’ commentary to article 6 Ine & given as to the
complications involved; the Researchers seem te flaaught that article
6 merely codified an ancient “right of any state#pture on the high sea a
foreign ship which has committed piracy or is tlhwty of pirates” (“Har-
vard Research” 1932:832). But there is no citatmany case or writer to
support this grand assertion, and it seems wrorty hetorically and
legally to the degree that it ignores the genetarnational law of “stand-
ing.” It seems to reflect the misconceptions of time growing out of
British assertions of a world-wide policing juristion taken as a matter of
policy and applies to foreign military vessels ohrEuropean subordina-
tion in the absence afnimum furandi and not applied by any state to
“pirates” in the context of the Harvard Researah, persons actingnimo
furandi within article 3 as “criminals” under the lawsaif states.

There are many other peculiarities and questiossdeby the Harvard
Research draft Convention on Piracy, but sinceas wresented dege
ferendaand was not in fact adopted as such, it seemscessary to ana-
lyze it further in this place.

In 1931, while the Harvard Research was still undgr there was an
incident in the Far East that resulted in jurisdictbeing exercised over
accused “pirates” in the absence of a link to saraditional basis for
jurisdiction to prescribe. The incident occurredvimen Chinese vessels
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on the high seas and the capture of the accuseatép! was effected by a
British naval vesselH.M.S. Sommeapparently (the report is not entirely
clear) also on the high sea (as defined by thasBjit The accused were
taken in to the British tribunal in Hong Kong ariebtte convicted of “pi-
racy” by a British criminal court. The question wa$erred all the way to
the highest British tribunal with jurisdiction oveolonial courts, the Judi-
cial Committee of the Privy Council. The opinioretd was unanimous
among the five British judges, and delivered bycdisnt Sankey, the Lord
Chancellor. It does not mention any jurisdictiodalibts (seén re Piracy
jure gentium [1934] A.C. 586; British International Law Cases
1964:8836). As to the point of substance, the opirsieems to treat British
precedents and writings, as if evidentiary of theleéng public interna-
tional law regarding “piracy” and not merely evidenof an evolving
British municipal law. TheHuascarcorrespondence is referred to with a
single sentence reciting the facts, followed bytheo single sentence
saying merely: “The British Admiral justly consigef thatHuascarwas a
pirate and attacked her” (the sole citation to ¢hee is to Parliamentary
Paper, Peru No. 1 1877, presumably ParliamentarperBa 1877
LXXXVIIl 613 [Peru No. 1]). Dr. Lushington’s opinio in both theSer-
hassan(Pirates) and th&lagellan Piratescases, and the American case,
the Ambrose Lightare cited for the proposition that an actual ropbe
not required for the crime of “piracy” to be comiglé. There is no notice
of the fact that in all three cases there wasamionus furandiat all, and
that this lack might indicate that something otti@m the English crime of
“piracy” might have been involved; the assumptisnunstated that the
legal word “piracy” covers both the acts descenfteth the English no-
tion of robbery within the jurisdiction to presceibenforce and adjudicate
of English Admiralty tribunals and acts of intedace with ocean ship-
ping whatever the motive, and some assumption tisBrlegal rights to
police the seas. The confusion of concepts seeimavi® been complete.

It is noteworthy that the case is a British cas® adopts the British
view of natural law and British jurisdiction as artident of an assumed
universal jurisdiction. Although both the Harvarédearch draft Conven-
tion and the League of Nations draft are cited witiproval, there is no
analysis of either except on the must superficakl. Other European
publicists are cited; it appears that all the mita to sources other than the
usual English sources were taken from the HarvarseRrch, at least all
those cited seem on cursory inspection to appsarialthe Harvard Re-
search and the comprehensiveness of the HarvarbRbsis praised by
Viscount Sankey.

The Privy Council’s conclusion was:
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A careful examination of the subject shows a gradudening of the
earlier definition of piracy to bring it from tinte time in consonance with
situations either not thought of or not in exisemhen the older juriscon-
sults were expressing their opinions... [Their lshigs] having examined
all the previous cases, all the various statutes aihthe opinions of the
various jurisconsults cited to them, they have caemthe conclusion that
the better view and the proper answer to give éogihestion addressed to
them is.... that actual robbery is not an esseat@hent in the crime of pi-
racy jure gentium(In re Piracy jure gentiun600, 3British International
Law Cases1964:8843).

One other case was rescued from oblivion in 193Pshiould be men-
tioned as evidentiary of the tendency of Anglo-Artans at the time to
assert universal jurisdiction even where unnecgstasupport the par-
ticular adjudication, and to cover all “piracy” esswith verbiage of a
generality unnecessary and inappropriate by custmdards to criminal
proceedings. In 1922 an American court in the Ppities affirmed a
conviction for “piracy” against “certain Moros frothe Philippines” who
boarded a Dutch boat in the territorial watersrofgland in the Dutch East
Indies, raped the women and sank the boat withnte on board (who
escaped to shore). An appeal on the basis of lagkisdiction was disal-
lowed and the prison term was changed to a deathltyefor the one of
the two defendants (Lol-Lo) who had committed thper People v. Lol-
Lo and Saraw43 Philippine Islands 19 as reportedlidnnual Digest of
Public International Law Case€£ase No. 112 [Williams and Lauterpacht,
1932:164-165]). As reported, the decision says:r‘Noes it matter that
the crime was committed within the jurisdictionafr@le limit of a foreign
state,” because “The jurisdiction of piracy, unlidé other crimes has no
territorial limits.” Since the actual conviction &bl-Lo was for rape, and
it was for the rape, not for “piracy,” that he wsentenced to death, this is
very difficult to understand. Why was a rape withte territorial jurisdic-
tion of the Dutch authorities within the jurisdimti of the American au-
thorities also? It is especially difficult to und&nd when the definition
given by the tribunal of the “crime of piracy” wa®iracy is robbery or
forcible depredation on the high seas, without ldvefuthority and done
animo furandj and in the spirit of universal hostility.” Eveh“rape” fits
the definition of “forcible depredation” (which see doubtful not only as
a matter of definition, but because the sentencépioacy” was life im-
prisonment and the sentence for rape was deathhard to see a crime
with a greater penalty as a lesser included offefisecrime with a lighter
penalty), it is incomprehensible that “on the hgglas” means also “within
the territorial waters of a foreign state.”
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In fact, if the Spanish-rooted law of the Philipgén which is reported
to have been the law applied, could have been @tsto apply to Phil-
ippine defendants acting abroad, and jurisdictioulat have been based on
the personal power of a sovereign to prescribesrhlading on his sub-
jects wherever they are, the jurisdiction was gasipportable on the basis
of the nationality of the actor(s), not universalifs reported, no mention
is made of the established Constitutional limitsAtmerican prescriptive
jurisdiction as pronounced by the United Statesr&up Court in 1820
(U.S. v. Wiltberger, 18 U.S. [(5 Wheaton] 76; for a fulleackground of
the case, see Rubin, 1998:153-154) or the longseoof American prac-
tice that by 1922 for a hundred years had followet result despite the
constant reiteration of the theoretical possibitifyuniversal jurisdiction
which was never asserted to lie within the teridojurisdiction of a for-
eign sovereign, but only on the high sea. It mestdncluded that the case
is a unique, or nearly unique, example of a coloo@urt, this time an
American one, making up a convenient law for itsetjardless of prece-
dent, logic or the political need to accommodatahi® legal powers of
neighbouring sovereigns. It is probably not accidethat the incident
occurred and was decided on the far fringes of émpires where the
legal and political problems would not likely bgrsificant.

Nonetheless, it is odd and significant for the drexf thinking in the
United States that the “piracy” section in the magmmpilation and
American (and some foreign) legally significant gitee published in
1941 (Hackworth, 1941:681-695) section 203, norynallsource of bal-
anced reportage and minimal comment (for exampétatement that U.S.
v. Smith is the leading American case supportingribiéon that there is
such a thing as an international law of “piracytahat it is properly in-
corporated into American law by mere referencehi@ Act of 1819 is
immediately followed by a long excerpt from Lenddiracy Cases in the
Supreme Court25 J. Crim. L. and Criminology 532 (1934-1935i;lud-
ing the passage: “It is doubtful whether the Comould hold this view
today, nor is it considered a correct statemerihefpresent international
law on piracy,” reasoning that Justice Livingstodissent was more per-
suasive than the majority opinion and that in nea@versal practice “pi-
racy” was not only punished, but, for sound junigfgntial reasons, de-
fined only by Municipal Lawld. 552-553), quotes the passages set out
above from bothn re Piracy jure gentiunandPeople v. Lol-L@nd Sa-
raw without any counterbalancing comment (Hackwort®41:686;687).
Universal jurisdiction seems to have been adopsetie official American
position by 1941, and the contrary cases and loggotten. There is some
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evideznce that this position maintains its influemeeong American offi-
cials:

As part of a more or less complete review of thre dd the sea, with an
eye to eventual codification, the United Nationsn&€al Assembly asked
the International Law Commission to prepare a that could form the
basis for international agreement on the law of sea (see Briggs,
1965:298-301). The text, originally prepared by.A.PFrancois, the
Commission’s Special Reporter, titi&kgime of the High Seasas pub-
lished on 1 March 1952, Year Book of the International Law Commis-
sion [hereinafterYBILQ. The Report is denominated Doc. A/CN.4/79 in
the United Nations archives and contains six &gidealing directly with
“piracy.” Article 23 is the definition. It is Frands's French translation of
article 3 of the Harvard Research draft Conven(dBILC. 1954:15). The
French text is not directly identified as a memn8$lation in the Report,
but in the discussion at the International Law Cassinn's 290th meeting
on 12 May 1955, the English text is set olit,YBILG 7" Session
(1955:39n3). It is verbatim the text of the Harvadicle quoted above
except for changing the word “a” to “the” in therpke “for private ends
with a [the] bona fide purpose of asserting a clafmight.” Oddly, in the
un-annotated text of the Harvard Research draftv@ation, reproduced
above, the text of article 3 differs from the aratet text set out here with
a third variation on that sentence; the un-anndttggt has neither “a” nor
“the” but says merely “private ends without bondefipurpose.” (The
confusion sees inconsequential). The other fivielagtare French transla-
tions of articles 4(1), 5, 6, 10 and 12 of the ‘¥ Research” draft (the
English version of M. Francois’ draft, identical tee corresponding arti-
cles of the “Harvard Research” draft except fotistig changes, is set out
in 1 YBILG 7" Session, 1955:31-51n1).

Thus the current language of the “piracy” provisiaf the 1958 Ge-
neva Convention on the High Seas and the 1982 MorBay Convention
on the Law of the Sea are identical in substanue neither can be said to
make sense (see Rubin, 1976:70)

What seems to be involved in this confusion is ey issue of sub-
stance. It seems widely agreed that the takingroperty without the
blessing of a legal order creates legal consequseiméhe international
legal order, perhaps a claim for damages. The issinethe designation of
an appropriate legal order to determine the legslilts of the taking. Ail
municipal legal orders authorize some takings, ggshas “eminent do-
main,” “reception,” “confiscation” or some othertegory established by
the legal order to cover action by the state onesadf-help by aggrieved
individuals in some circumstances. The problem vigiracy” seems to be
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the imposition on foreign “takers” of notions ofnaunicipal legal order
that the foreigners deny has purview over the ptgpe question. Calling
the taking a violation of “the law of nations” of tinternational law”
assumes the universality of rules relating to ‘igki’ that is not evident in
either the cases or diplomatic correspondence. y&tdall agree that “pi-
rates” go too far.

Another complication is the frequent use of the dvtpirates” to de-
scribe a particular regime’s political enemies idey to deny them author-
ity to establish a legal order, to legislate antbere their (the “rebels”)
rules. Thus, “rebels” like the American John Pamhek, have been la-
belled “pirates” by the authorities seeking to wwitkd from them the au-
thority they seek despite their having commissifstosn what ultimately
became the government of a “state” in the inteomati legal order (see
Rubin, 1998:172n140).

In sum, the legal conception of “piracy” has beerseriously abused
over the centuries that it is doubtful that the dvogtains any useful con-
tent in law, whatever its value in morality or gials. None of which is to
support takings of property without the backingadfgal order responsi-
ble for abuses of discretion by its subjects.

To resolve these issues, it can be suggested hkawvord “piracy”
should be abandoned in law; that the notion ofdpjf or other property
takings be considerguer sea violation of international law should also be
abandoned. Instead, effort should be put to pregsstates and belliger-
ents and others purporting to operate under a legdr, to provide rules
for the preservation of “property rights” and “humeghts” within that
order (including a right to personal safety; toflee of murder, rape, as-
sault), and to respond to complaints that persabgest to that legal order
have violated its rules.

Notes

1. See “Harvard Research” (1932:5;738), hereinafted as “Harvard Research”,
giving the background of the Harvard Research efiad listing those concerned
with the “Piracy” Report. With no disrespect inteddtoward the Californians,

who included many scholars, of the 15 named advieaty three were resident
outside of California, and they included one frdra West Coast, one from Idaho,
and Professor Harold Sprout of Princeton.

2. See the review of Rubin (1998) by CDR Bowmarf@%®ven that CDR Bow-

man overlooks a great deal both in that book artsiae it.
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“PIRATES’ AND THE WORLD
AS A CLOSEDCOMMERCIALSTATE

PETAR BOJANIC

Before | explain this complicated title, especialye quotation marks
around the word “Pirates,” and before | reveal mgmtion and attempt to
provisionally justify it (in the title | discretelyntroduce and transform
Fichte's Closed Commercial Staiato a great world state or empire, al-
ways open and borderless; | assume that a wodda&scannot be closed),
| will first cite a part of the 54 paragraph from Kant's 1797 wofkhe
Metaphysics of MoraldMy intention is not to simply evoke Carl Schnstt’
critique of Kant's ideas concerning preemptive vaad the unjust en-
emy—as we all know, these ideas were not Kant'sisdheir critique
original (Schmitt, 2006:168-171) after all, bothri{@nd Schmitt are sim-
ply brilliant compilers in international law—rathdrwant to preliminarily
demonstrate that every project concerning the @atish of an empire,
league of nations or world government (or world gmance) implies a
paradoxical existence of an ambiguous “exteriogugside,” “without”). It
seems that the existence (or nonexistence) of smgetoutside” of the
world or “outside” of borderless sovereignty, ispeecondition for any
theory of world governance.

In the chapter which deals with public right (thegiR of Nations),
Kant presents four basic elements of natural rigitte are interested in
the third element:

A league of nations in accordance with the idearoforiginal social
contract is necessary, not in order to meddle i amother’s internal dis-
sensions but to protect against attacks from witiidant, 1996:482-483).

Two editors of Kant's works believed that Kant diot provide an ob-
ject to which this sentence is referring. Vorlanbelieved that “enemies”
(outside enemiesppgen Angriffe der duReren Feinde zu schijitzeould
be added, while Natorp thought that “nations,” wierguestion, meaning
that attacks come from other nations/people. | finel existence of any
“outside”/*without”, any sort of space for an enemynation (for a terror-
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ist, pirate or alien) problematic because a unibnations, as well as an
empire, surely assumes that all nations are alréasige and together.
Why does a project concerning the union of allaratipresume the exis-
tence of another space? How is it possible thatetling else exists, an-
other entity or figure, that does not take parfimalizing this new com-
munity and new unity? Does every fusion and uni@spppose omission
and exclusion?

When one constructs the difficulty with Kant's semte, found in § 54, in
such a way, it becomes quite trivial and uninténgsto conclude that
Kant's “league of nations” or his “perpetual peapedjects refer to only a
few of the most important (at the time) Europeaatest (the rest of the
world is completely excluded). Within Kant's leatgrfromAnthropology,
which have only recently been published, we finat tholand is his “un-
just enemy” (his Iraq or Iran) (should be preemgijvattacked and its
territory divided, as the Polish do not have a raddass and are incapa-
ble of writing a constitution) and that this “leagaf nations,” nor does it
have room for the barbarous Turkey. | think thatatvls perhaps most
important and what we should insist upon, from Kantil today or from
Rome to NATO! is that the understanding and paradox of this out-
side/without &uRerenor “aufRerer) is the first mark of the imperial. It is
possible to add, to Kant’'s doubts and asymmetratesjies—for everyone
to unite against the “outside”/“without”; that dargand attack come from
outside/without; that the union of states or wogovernment defends
itself or rather brings safety to everyone; thatttvance and attack is to
defend from future attack—many more constructiohsmperial space
and imperial danger. All these forms could havatre¢ly similar charac-
teristics. For an intention and/or an act to bedrg—I begin with the
simple fact that these acts produce a subject (mrjpevho is essentially
a warrior who won a battle (who is stronger thaneo$ in one instance
and in one space)—it is necessary that they imphesority and expan-
sionism. The confusion between hegemony and emfiénkler,
2005:35-79) could perhaps be overcome by insigtiagthe imperial is in
fact a constant action or process (Heidegger, 2@321)? An empire is a
fight for an empire. For example, if we were toidefglobal war or impe-
rial wars as eternal and as wars that produce deragpnomo$, then it
necessarily follows that the “imperial” already tains: (a) the production
or emission of asymmetry (asymmetric powers, farceenflicts)
(Munkler, 2004:649-660; Munkler, 2006:151-168); @mnstant exposure
of borders and danger in time and space (the aitgithout is anywhere;
“outside” is not on the margins of (the empire’swer but inside and in
different places); (c) the use of military or peliactions and expeditions;
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and (d) the constant changing of laws and nornes gthperor continually
creates new norms; this is precisely how he diffiens the legislator).

| would like to transform these four elements, whio my opinion
could explain the expression “Imperial Wars” (omfierial Acts”, “Impe-
rial Intentions”), into one imaginary encounter agxhmination between
the “emperor” (or “sovereign”) and the “pirate.” @ fact that this is possi-
ble—St. Augustine, while describing the Emperorx&leder’s conversa-
tion with a bandit, reveals the similarities of$bdwo figures (both pillage
and work primarily for themselves)—shows us thas tregister could
perhaps be the fifth element of the imperial “gestuor “principle”
(Johns, 2009:11). For now, | will set aside thetgtion marks around the
word “emperor” or “sovereign”—I insist that the “parialization” or
constant imperial action fatally weakens and detaetes the attribute
“sovereign” and sovereignty—and direct my attentiowards the roman-
tic figure of the “pirate” die Figur des Piratenis Schmitt’'s syntagm)
(Schmitt, 1994:241).

There are four propositions | can suggest concgrtfia “pirate:”

First: here | attempt to follow Gilbert Gidel's 1®3lifferentiation be-
tween two sorts of piracypfraterie proprement dite ou piraterie du droit
de gensand “piraterie par analogi€' (Gidel, 1981:301-348). When | use
the word “pirate” with quotation marks, it is mytémtion, among others,
to find a true gesture (not a figure) that appeéanssist the empire. If an
act resists the empire in a completely asymmetty,when it can be
called and treated as being piratical. This isfiity a legal fiction, just as
the famous definition of pirates (a definition whiis not a definition) is in
reality “Rhetorical Invective” (Tindall, 1694:25-p6or “eine Floskel
(Stiel, 1905:42)Pirata est hostis humani genefis

Second: “pirate,” as a complicated and confusinmendor a space
“outside/without” and forever devoid of empire, cka a synonym for
quite a large group of differing regulations andufies that an empire
constantly distributes. Again, | use the word “mrabecause the “pirate”
(or “criminel cosmopolit (Gidel, 1981:332), universal enemy\Welt
Feind” “solidarische Feint)* is the unconditional condition for the exis-
tence of international law and a union of all StgEnyone can punish and
destroy him because he is the enemy of the wodérpr All of these fig-
ures, coming from completely different times, asgrametric in relation
to the empire (it is as if asymmetry creates supeuts space) and all of
them constitute the empire in a future time. | Wt them in no particular
order: dissidents, bandits, refugesans papiergor hackers) are imperial
figurespar excellencediffering groups which do not recognize the Roman
Empire during its rule and unsuccessfully attensptdnstitute communi-



“Pirates” and the World as@osed Commercial State 265

ties, Coke and Blackstone name them “confedergfsbin, 2006:3595,
today we would call these undefined entities “failgtates” or perhaps
states which are dominated by corruption; then &eehterrorists (we
should not forget that towards the end of th& &ééntury (1892), terrorist
or anarchist acts on the seas, as some called tivene, grouped with
pirate acts; international law termed these act®m@spolitical, despite
these acts not having the characteristics of abishwhave as their goals
self interest) (Gidel, 1981:326); Barbarian sta{@epubliques Bar-
baresquesRaubstaaten(Stiel, 1905:83) or the Barbary powers (Algeria,
Tunisia, Libya, Morocco), who Vattel terms the “coon enemy of the
human race” and calls for, just as Kant did, théieation of Christian
states to repress such nations, also appear mueh (@f. Mossner,
1972:201-202; Rubin, 2006:277)Discussions concerning whether the
soldiers of these barbarian states are pirates,thdveat them, are today
replaced with unending discussion concerning just anjust warriors.
Christian Wolff, similarly to Locke and Vattel, weis about soldiers who
do not wage war but rather destroy the securigllafations:

Therefore, the right to punish them belongs tanations, and by this
right they can remove from their midst those wildnsters of the human
species ita fera humani monstfgWolff, 1934:319; Cf. Heller-Roazen,
2009:117, 218)

The final figure which is quite judiciously disttited by the empire is
certainly that of the left, nervous, hystericaticrof the empire.

| think that it would be quite appropriate to caust the third and
fourth proposition of piracy as well. | will procgdy using Carl Schmitt's
published texts and several dossiers that conceatep that | consulted
and found in his Dusseldorf's Archives. Both thérdhand fourth (and
perhaps fifth) points which Schmitt pays closeratte to can be found in
the statements published a year ago, of a certsaud ABooyah” Abdulahi,
who has captured ships in the Gulf of Aden andndéan Ocean:

When the money is delivered to our ship we couatdbllars and let
the hostages go. If we get $1.8m, we would send®.$88 to the invest-
ment man who gives us cash to fund the missiorstlzen divide the rest
between us. Our community thinks we are pirateingetllegal money.
But we consider ourselves heroes running away fporverty. We don'’t
see the hijacking as a criminal act but as a readoecause we have no
central government to control our sea. With foreigarships now on patrol
we have difficulties. But we are getting new boatsi weapons. We will
not stop until we have a central government thatazntrol our sef
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Quite easily, perhaps too easily, Abdulahi uttdre sentence that
represents the core of piracy: “Our community teimke are pirates get-
ting illegal money.” The institutioanimus furandiRubin, 2006:82;118)
(I'esprit du lucre acting for private motives), used by Gilbert Gide
(1981:317) in his book, will help Schmitt draw a&at distinction, in his
1963 book about partisans, between partisans aradepi The pirate
steals, works for himself, has no “institutionaltgmtial” and is non-
political. This final characteristic is preciselye—paraphrase Schmitt—
what keeps the figure of the pirate still theomticinteresting foch ein
theoretisch ganz interessaritgSchmitt, 1994:241), and nothing more;
every other aspect is all too insufficient. ThisniBy quotation marks are
necessary when one speaks of piracy and pirates!

Before | end by demonstrating that all our douliscerning world
governance and imperial wars (prosecutions) todayehcome from
Schmitt’s short 1937 text “Der Begriff der Pira&r-the reason for the
guotation marks in the title of my text are fourrdyoin the Italian transla-
tion of this text®—it is important to address the confusion regardime
“pirate” Abdulahi (“Our community thinks we are ptes getting illegal
money”) on three points: theft, the political (meanAbdulahi as a self-
proclaimed taxman of a nonexistent state, a remslaty, nouveau richg
proletarian, partisan, hero) and the non-politi¢&lese three terms repeat-
edly appear in 20 century books and manuals concerning pirateshét t
beginning of the text “Der Begriff der Piraterie’ti8nitt copies a key
feature from his favourite Paul Stiel book, 190Dsr Tatbestand der
Piraterie: “An undertaking that pursues political aims ig paacy” [Ein
Unternehmen, das politische Zwecke verfolgt, shtPiraterid (Schmitt,
1994:240). To speak of pirates implies exclusivetymus furandi Only
the actions of revolutionary parties, only rebeowhich have a clear
political goal and follow the laws of war—contingiel and Schmitt—
should not be considered piracy.

Why is it necessary to follow all the intricacieadacorrections in
Schmitt’s understanding of “world governance” (p&® sea, eartmo-
mo9 from the 1937 text to the 1963 book on partisahis® complexity
and urgency of this task is emphasized by thetFattduring the existence
of the Reich the great majority of Schmitt’s leesiconcerned the s&a.
Schmitt’s resistance to the pirate is, in factjstasice to the empire (to
Britain, rather Britain and America). | would leawside what is most
important: first, England, as well as other statad completely rid itself
of pirates by the 8 century, and that since then the states themselves
have became the bearers of war; up until then, @ta in which the
aforementioned barbarian states existed, therenatisng strange about
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differing groups carrying on private wars and asiavithout any sort of
authorization (or “self-authorization” as done hyr diero Asad “Booyah”
Abdulahi); second, England is again clouding indéional law by reintro-
ducing the problem of piracy (several internatiac@iferences concerning
piracy are the reason for Schmitt’'s 1937 text) trad for several months
Germany’s complaint has gone unanswered (it is awknif Schmitt
participated in the formulation of this documerdhd third, there is no
space for the figure “pirate” in the Mediterraneananywhere else, as
there are no high sea and “non-political spacef; kecause states have
completely occupied the European sp¥de. response to an imperial act
by Britain (and not only Britain; this is a concephich Schmitt has con-
tinuously resisted since the end of World War §tth submarine attack on
commercial vessels should be treated as an adtamyp—which assumes
that everyone will unite and join the fight agaitis¢ “pirate”—Schmitt
convincingly demonstrates that such new measurdaatémnational law
create a new order among European states and tiedds possibility of
joint expeditions for retribution and lynching imet name of humanity.

Should the English conception of submarine piragyebtablished as a
general concept of the law of nation&lkerrechtsbegriff the concept of
piracy will have changed its place in the systermtdrnational law Yolk-
errechtg. It will have been displaced from the empty spataon-political
action into the space of intermediary concepts eetwwar and peace,
which is typical of the after-war period (Schmit§94:243; the translation
of D. Heller-Roazen (2009:145).

Schmitt’s defence of symmetry and the right to warkieh he adds to
his argumentation in the second step—while beiritequell known, was
never truly taken into consideration when the lemif imperial wars or
imperial expeditions were being discovered. Scheaffs that with such
changes to international law, true total wars areided between total
states, open war and true peace. Conversely, S&htmitperial acts” and
asymmetric strategies, even after 1937, can ebsilintegrated into one
great imaginary history of the imperial. Here | dot simply mean the
clear indications and comparisons of the Jew agizerc of the world
[Jude als Weltblrgémith the figure of the pirate, who does not have
protection of any state and who is not authorizgcaby state, from the
lecture “Volksgruppen—nicht Minderheitenrecht”, théh Flensburg in 28
April 193812 Rather | am referring to Schmitt’s great campaighjch
begins with a lecture on “Vdlkerrechtliche Grossnmguinzipien”, in Kiel
on 3 April 1939. Basing his statement on a speechhk Fuhrer from
1938, Schmitt here, for the first time, formulakés idea that states are not
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the true bearers and creatofsgger und Gestaltgrof international law,
but rather that th&eichis (in the plural,Reich@. The English dailyThe
Times on 5 April 1939, transmits Schmitt’'s words:

Only nations with the mental and moral qualificaipas expressed in
their discipline and organization, to hold firmly their hands the compli-
cated apparatus of a modern community are entidlédrm a State which
will be a first-rank subject of international laithe states formed by other
nations can only be objects of international.fdw

Notes

1. In the text “In the course of its 60 years, NAT@s united the West, secured
Europe, and ended the Cold WaPoteign Affairs September/October 2009),
Zbigniew Brzezinski writes: “To remain historicallglevant, NATO cannot—as
some have urged—simply expand itself into a glaliéhnce or transform itself
into a global alliance of democracies. German Caldorc Angela Merkel ex-
pressed the right sentiment when she noted in M20€19, “I don't see a global
NATO... It can provide security outside its area, that doesn’t mean members
across the globe are possible” (Brzezinski,2009: 20

2. Heidegger, in his seminar on Parmenides (1942x#8e trying to compare the
Greekpseudosand the Latirfalsum,searches for the original meaning of the word
imperium Beginning with the word comman@&efehl (he recommends that this
word be writtenBefell), Heidegger moves on to the word to covegrfed or to
“commit” (command), to sendbgfehleh the dead to the earth or into the fire (to
send something in such a way as to have it cougyexsbmething else)Ithparare
(im-parare is to arrangedinrichter], take necessary measurele[ Vorkehrung
treffer], to occupy in advance, and so to take possesditime occupied territory
and to rule it. |mperiumis the territory Gebiet founded on commandment&¢-
bof], in which the others are obediemfmassiy’. Heidegger continues: “Com-
mand, as the essential ground of domination, iredudeing-superior, which is
only possible as the constant surmounting of ofhvein® are thereby the inferiors.
[...] The essence of themperiumresides in theactusof constant “action” i
actus der standigefAktion’].”

3. There are a few recent papers about this “difinfialready used by Cicero, Sir
Edward Coke and William Blackstone, which origin uacertain. Two books
systematically treat this issue: Alfred P. Rubifhe Law of Piracy(Rubin,
2006:55) and Daniel Heller-Roazefhe Enemy of Law. Piracy and the Law of
Nations(2009:16-17et passi

4. “Der solidarische Feind musse den solidarischen Y8tdad erzeugeh.(See
Binding, 1885:379).

5. Confederate(s) is a member of gang or a conibmaf persons to do an unlaw-
ful act or to do a lawful act by unlawful means.dgduGrotius analyzes, in detail,
the institution of “declaration of war” in the bodke Rights of War and Peace
(Book 3, § 3, 1-2), as well as a community or gradghin whose backgrounds are
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evil and crimes: “Neither does a State immediatdgase to be a State, tho’ it
commits some Acts of Injustice, even by public DBetation; nor is a Company of
Pirates and Robbers to be reputed a Statet(ls piratarum aut latronum civitas
esi, tho’ perhaps they may observe some kind of Bgaiihong themselves, with-
out which no Body can long subsist.” (Grotius, 20@47); Cf. Rubin, 2006:26-
27; 58-59).

6. In the text “Deutschland und der Weltkrieg” (@81914) Friedrich Meinecke
says that Austria and Germany were provoked into vegause the country and
people of Serbia were unable to lead an honoraidel@yal war [oyale Kried,
rather they instigated fanatical, barbarian andicral politics. Meinecke insists
that he understands completely the Serbian wisbstablish a nation state, but
contends that for a people to be able to do soessé@ally they must prove that
they are a cultured peopli€dlturvolk] (Meinecke, 1958:96-97).

7. The three files are mark&IV 265. 19904, 19905, 19906arl Schmitt-Archiv.
Landesarchiv NRW, Abteilung Rheinlarithe files contain Schmitt's detailed
notes used in the writing of his texts “Der Begufr Piraterie” (autumn 1937),
texts concerning the sea and the state in a timeanofbooks omNomosand books
on the partisans. Schmitt analyzes, in detail, ékpgression Hostis generis hu-
manf, Cicero’s fragments and Robespierre’s speechessystematically reads
Paul Stiel's books, texts concerning piracy frorm American Journal of Interna-
tional Law from 1932 and 1935, and Philip Gosse’s bddle History of Piracy
from 1932. In 1943 Schmitt works in the Berlin Bioy. Found in fileRW 265.
19906 is a photocopy of a chapter on piracy frortéi Gidel's bookLe droit
international public de la Merlt is interesting that in a lecture titled “Larmehd
Meer. Ist Seeherrschaft in der bisherigen Form noéhlich?,” held in Hamburg
on January 12, 1945, one of many lectures conagtthi@ sea he holds during the
war in different cities across Europe, Schmitt &gegbout “an end to the oceanic
space and a new space in the hiffrauni. This is the end of English power. In
the space of the English island a great quasidstdriNorth America appears (the
United States and Canada). North America createsLuftimperiumover the
world.” (Tommissen, 1996:85).

8. The GuardianSaturday 22.11.08, p. 1.

9. The Latin wordurandiis translated as stealing, animomeans “with intent.”

10. In the original there are no quotes aroded Piraterie In the Italian transla-
tion, published in February 1939 in the jourhal vita italiana (Anno XXVI, p.
189-193), quotation marks appear around the \woeteria[ll concetto di “pirate-
ria”] yet they should not be present accordingtétidn orthography. At the end of
Schmitt’s text, a work that was quite freely tratietl, the translator is not named.
The author of these “reverse” quotations coulduiig Evola who appears at the
end of Schmitt’s text (p. 193-194), writing in thame of the editors about the
debate which Schmitt’'s texdu la Guerra totalecaused upon its publication in
December 1938.

11. Carl Schmitt-Archiv. Landesarchiv NRW, AbteilunggRtand RW265. 20105,
20067.

12. “Whoever calls to mind the specific state awfitigpal condition of the con-
temporary Mediterranean must immediately confrbiet question of where, then,
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the non-political sea-thievearpolitische Seerdublecould find an empty space of
complete statelessnessi¢htstaatlichkeitin which to run their business.”(Schmitt,
1996:241). The translation is taken from a boolobydeller-Roazen (2009:143).
13. Flensburger Nachrichten29.04.1938.Carl Schmitt-Archiv. Landesarchiv
NRW, Abteilung Rheinland R¥85. 20105.

14.Carl Schmitt-Archiv. Landesarchiv NRW, AbteilungiRland RW265. 20067.
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THE RIGHT TO BESUBJECT
TO INTERNATIONAL LAW

LARRY MAY

A major problem that non-citizens continue to fécarbitrary detention.
Although arbitrary detention is prohibited undee thternational Covenant
on Civil and Political Rights, non-citizens—espdgiasylum seekers, un-
documented immigrants, and victims of traffickingeatinue to be placed
in detention for indefinite periods.

—Weissbrodt, 2008:3-4

In this paper | look for guidance froMagna Cartafor disputes in
contemporary international lalviMagna Cartawas slightly amended in
1225 to include, after “desseised,” the words “oy &ree tenement or of
his liberties or free customs.” When added to ttemiof outlawry already
in the original version oMagna Carta this was understood to mean also
the right not to be deprived of citizenship rigfgee Thompson, 1948:68).
As we move slowly toward an international legal estdone of the key
rights will be something like the right to be a b of international law,
and the right not to be forced to lose the protectif one’s rights as a
“citizen of the world.” Related to these rightslie idea, also frorMagna
Carta, that something like trial by jury of one’s peésscrucial for the
protection of all of one’s other rights. | am neobposing that the category
of “world citizen” is yet established in practiogdfyy, but only that as we
move slowly toward such a global order there aréua procedural rights
that will need to be secured to guarantee to atiqyes the equal protection
of international law. The positive right to be sedijto international law,
or the negative right not to be excluded from thetgxtion of international
law, is of the highest priority for the progressigdevelopment of some-
thing like global citizenship rights that corresddn human rights.

The idea explored in this paper, is for internaiocourts or other in-
stitutions to step in and offer relief when detaisidnave been allowed to
slip between the cracks of extant legal systemsgghits-enforcement re-
gimes. In addition, | would also argue that somwegHike trial by jury in
criminal matters should be an acknowledged inténat right, which can
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be overridden only in rare cases. And this is pbbbthe most controver-
sial of the various proposals to addgagna Cartas procedural rights.
For there have not yet been major internationatunsents that have rec-
ognized trial by jury as a requirement of crimipabceedings. This was
one of the lynchpins of the evolvilgagna Cartadoctrine. The right to a
jury by one’s peers is crucial for justice, or savas thought over time as
procedural justice developed in England in the wée$ afterMagna
Carta. Yet today there are no international jury trialg,this right is a long
way from being recognized and enforced, althoughrétently decided
United States Supreme Court decisiorBoumedieneseems to be on the
road to recognizing this rigft.

In this paper, | will first examine the idea of bgian outlaw or a State-
less person as someone who is effectively right®ssond, | will explain
what it means to be rendered an outlaw in inteonatilaw. | will argue
that each human person has a right not to be oedamthis way. Third, |
will connect the right not be outlawed to somethiikg the right to trial
by a jury of one’s peers. | will acknowledge thatsome cases it is very
difficult to allow for such a right in internatiohdéaw, but nonetheless
argue that the cases where the right to jury isiedeshould be few.
Fourth, 1 will argue that once these rights areogmized, we will have
progressed quite far toward a full version of theeinational rule of law.
Finally, | will address an objection to my propo$at seeing the world
peopled by global citizens. In addressing this ciipe, | outline my gen-
eral normative view which falls somewhere betweestate-centric and an
individual-centric position about global justice.

I. The Concepts of Outlawry and Statelessness

The term outlaw literally refers to the status efrig outside the law.
At the time ofMagna Carta a person could escape from the sanctions of
the State by leaving its jurisdiction, which meaating to the parts of
England where the King’'s armies did not reach. tBete is a more inter-
esting way to become an outlaw, namely by beingemiatb an outlaw by
the King's act of stripping a person of his or ledfective citizenship
rights and forcing him or her out of the protectiwgisdiction of the
King's law. And among the things that this meanswlaat a person was
no longer able to petition to have a jury of ongéers determine if he or
she had been properly deprived of rights or wronigeother ways. Out-
laws could be killed without risk of State sanctibnt nonetheless became
folk heroes in England and many other societiesrgimg out of feudal-
ism (see Hobbsbawn, 1972).
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The somewhat mythical “Robin Hood” story illustraiieoth senses of
being an outlaw. He is said to have escaped thg'&«sanctions, perhaps
at the time oMagna Cartaitself in the early thirteenth century, by retreat
ing into Sherwood Forest where the King’'s men caubd easily get to
him. But it is also alleged, on his behalf, tha¢ tking, perhaps either
Edward or John, improperly issued sanctions agaRwdtin Hood and
thereby forced him into outlaw status (see Dobsod @aylor, 1977).
What | am interested in is the latter type of calsleough | recognize that
sometimes it is difficult to sort out the causesagferson’s becoming an
outlaw. In this sense, there is a close parallelden Robin Hood and the
detainees at Guantanamo who were forced out gfrtbtection of all legal
systems, and became effectively rightless.

The term outlaw today is more commonly used torrefethose who
spurn the legal requirements of civilized societi®svoluntarily choosing
not to conform to legal standards. Robin Hood mayehbeen a case in
point, although as | said it is not clear. In awgm, historically, pirates
are those who have often been declared to be mjtiavthe sense of hav-
ing placed themselves outside of the obligationtheflaw. In this sense, it
is also true that the “outlaw” status is often lad to trigger a kind of
reaction, both domestically and internationallyt trespect the rights of
these people who are outside the law. | have puslycargued that this is
a grave mistake (see May, 2007: ch. 14; May, 260815).

| would like to revive the older idea of an outlas someone who has
been forced outside of the protection of the lamd 0 reserve the term
bandit for those, like pirates, who have voluntachosen to be outside of
the protection and obligation of the laMagna Cartawas an agreement
or charter between King John and the feudal bai@hapter 39 (normally
referred to as Chapter 29, in the 1225 revisedioersf King Henry 1l1)
says:

No freeman shall be taken or imprisoned or desseisexiled or out-
lawed or in any way destroyed, nor will we go ugom nor send upon
him, except by the lawful judgment of his peerbythe law of the land.

One of the least commented on partd/aigna Cartawas the right not
to be made an outlaw as one of the rights thattad® protected by the
King. This right was clearly related to the righitrio be exiled. Indeed,
both of these ideas, exile and outlawry, are atterbp the leaders of the
State to remove a citizen or subject from the mtaia of the laws into a
realm, whether it be outside the territorial bosdef the State or outside
the domestic reach of the State. It might be thotight today, becoming
an outlaw is not much of a problem because thezenarlonger places
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within States that are not subject to the legatgmtion of the State. Yet,
Guantanamo Bay and Bagram Air Base are examplesy/tab are the
detention centres for those who are unsuccessflilirasseekers, as well
as refugee camps.

In the remainder of this section | will briefly drpe the reasons for
thinking that there is a right not to be arbitnarihade into an outlaw. The
most important point here is that when one is mlamatside of the protec-
tion of the State one has effectively lost oneghts as a member of that
State, whether subject, citizen, or resident. Tmlee someone an outlaw is
most significantly to render ineffective this parsocivil rights. There is a
sense in which a person never really loses rigletieiy when they are not
protected. But rights have little meaning exceph@gatory unless there is
a political body that recognizes that it must regpwhen claims are made
on the basis of one’s rights.

In the case of human rights, it is even clearer ¢tine@ cannot literally
lose one’s rights, since they are premised on baimgmber of the human
community. But as in the case of civil rights, @ 8tate or other institution
protects these rights then it is as if one hasdddest these rights. Being
made an outlaw is then equivalent to being depriekdhe right to be
subject to a legal regime where one’s other riginésprotected or at least
given uptake, or recognized, by some institutiomthi& claims one makes.
And this is simply one of the very worst thingsttban happen to a per-
son, nearly equivalent to ceasing to be a perdogether.

Conceptually, it is not necessary that a persoa biéizen of a particu-
lar State in order to be effectively a rights-beafdis is especially true if
we are talking of legal rights rather than morghts. But even in the case
of legal rights, a person who is Stateless coulllls a rights-bearer if
there is some political entity other than a Stdtevibich the person is a
citizen. If there were to be a world government tied the ability to grant
world citizenship status to those who are not fdlynetizens of any na-
tional State, then people could be effectively tigihearers even though
not citizens of any national State.

In my view, rights-bearers must have some politicetitution to
which they can appeal if their rights are not respe or their rights-claims
are not heard. James Hathaway has summarized ghe is respect to
refugees: “Refugee status is a categorical desmndtat reflects a unique
ethical and consequential legal entitlement to neakem on the interna-
tional community.? To have international rights, such as the righbéo
protected as a refugee, means being able to makeschgainst the inter-
national community, since refugees are seekingnaticitizenship status
but currently lack it.



276 Larry May

For purposes of analytic clarity, we can distinguetweende jure
and de factostatelessness. People who deejure stateless literally have
no official citizenship in any national State, hayieither lost their official
citizenship status or never having been grantel status. People who are
de factostateless may be people who have left their cgusitrhabitual
residence in order to seek asylum, or who havethast citizenship pa-
pers, or who are attempting to return to their ¢guaf habitual residence
but are blocked from doing so. Such peopledwdactostateless since it
may be true that they formally are citizens of at&tbut that they cannot
exercise their rights as citizens for various reasgperhaps because they
are detained in another State) and are therebygte#éy rendered state-
less.

Being a person, a moral subject, is to occupy theis of having both
rights and duties—indeed, there is a sense thaighes and duties corre-
late with each other, so that if one has obligatiaithout also having
rights one has ceased to be a full moral subjelais ® similar to how
those who are languishing in prison had no hopgetting out. In such
cases, the jailer has no accountability for thattment of the prisoner,
who has “disappeared” as a person, and may asbeeallead. Of course,
these people have the benefit of not having agtaidid, but as far as their
rights go, it is very much like they have indeedddiThe disappeared are
just one of many contemporary cases of being madmutdaw. And as we
will explore in the next section, such cases amafor affront to the idea
of human rights and to international, as well addmestic, protections of
the rule of law.

Outlawry is not often discussed anymore, but lebaithat a return to
this idea can help illuminate what is especiallplppematic about States
that hold detainees for indefinite duration, effesly depriving them of
rights of subjects or citizens. Such actions ang weuch like exiling or
deporting someone, but doing so in such a wayttietetainee remains
within the territory of the State. This is preciselhat it meant in late
Medieval England to force a person to be an outlawvill draw on the
insights about this idea from English history teatiss the idea’s modern
day equivalent in international law.

ll. Outlawry and Statelessness in International Law

The term outlaw does not have a technical defimiiio international
law. Perhaps the closest idea is that of being w@wtaw or rogue State,
namely a State that does not subscribe to the praiisions of interna-
tional law. There are two other popular meaningéndividuals who are
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outlaws that are also not technical usages in natanal law. First, a
person could be an outlaw in the sense that héheris stateless. As a
stateless individual, and hence without the praiactf the laws of any
State, the person is both outside the laws of Stabel also to a certain
extent outside international law, insofar as indional law is formed by
the agreements of States. Second, a person coald batlaw in the sense
of being expelled from a State and not allowed riteleany other State,
perhaps destined to remain in the high seas, amcehaot in the territory
of any State. In this latter sense, a person caanbmutlaw in international
law in the same way that Robin Hood was an outta\Bherwood Forest
in the 13" Century.

Currently, there are many people who are statelessin that sense
they are the modern equivalent of outlaws. Soméhege people are in
refugee camps, having been expelled from their hooaatry but now not
recognized as members of the State in which theidee Some of the
people are in detention centres in countries lke United States and
Australia, having arrived on the soil of these does but then having
been denied asylum. With no State willing to acabpim, they are placed
into detention centres (often some of the most g prisons) to wait
for some State to accept them, or their asylumsitats to be overturned
on appeal.

In the current regime of international law, on@as necessarily unpro-
tected if one is stateless, but it certainly isdearfor one’s rights to be
protected without some sort of membership or qisrgp status in an
existing State. Various treaties have attemptegrédect those who are
Stateless including many who would otherwise bdamg. The Geneva
Conventions tried to protect all those who suffefiein the ravages of
war, including those who had become displaced duviar from their
original StatesThe Refugee Conventi@mdthe Convention on the Elimi-
nation of all Forms of Racial Discriminatiasingled out displaced persons
for special protection. Anthe Convention Relating to the Status of State-
less Personswhich was modelled othe Refugee Conventiois quite
explicit in setting out a regime to protect thehtigy of stateless persons.
But as | will argue later, these various regimefesurom the fact that
there is no effective international institution wanich people can appeal
when they are deprived of what the regimes arecsgipto secure.

There is one class of outlaws that has remaindgdaliy unprotected,
namely those who have been expelled from the pioteof law because
of their alleged illegal activities or the dangbey pose to the State in
guestion. Indeedhe Stateless Persons Conventexplicitly rules out the
application of the treaty to those who “have conmdita serious non-
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political crime outside the country of their reside prior to their admis-
sion to that country” (Article 1.2 [iii] b). Thisia major gap in the protec-
tion of human rights, and especially of procedugits.

Those who are not citizens of a given State anck ilmen detained
within that State, and whose detention is for atefimite period of time,
are some of the clearest cases of individuals wahdHrough the cracks of
the system of protection afforded by States. Thasaple may not be
strictly “stateless” in ale juresense. Yet since there has been no determi-
nation that their asylum status may not be revieethat there might not
be a State that can be found to accept them, tlagybede factostateless.
If a State offers security reasons for not granésglum or for not trans-
porting the person to another State, the persajuéstion is in a kind of
limbo, and the major international instruments tatedessness do not
seem able to grant to these people the protedimnneed.

Another category of people who do have recognizexieption, al-
though not enough, are those refugees who have foesad to flee their
home States and who have not been accepted astsulnjecitizens of the
State in which they find themselves. The refugeapsaof the world are
largely centres of “detention” if that term is usdit more broadly than
normal, where the inhabitants are also effectivigliitless in that no State
is willing to protect them from the most severehofman rights threats,
including the threat of death, rape, and otheroseriharm. While these
people are recognized as stateless, and therataradtional treaties that
afford them rights protection, there are so manysdsere that being in a
refugee camp most closely resembles being in a ékiab state of nature
rather than in a state of civil society.

One of the reasons for the problem of rights emforent in refugee
camps is that some of the people in these campsimi@ed be people
who have a criminal past, even as the overwhelnagority of these
people are innocent men, women, and children. Baifact that there are
some miscreants in these camps has given the hast e ability to
mount a claim that it does not have to protectatfetks since they pose a
threat to the safety or security of that State. $goyet, it has sometimes
given the host State what it believes is its righattack the people in the
refugee camps.

There is a specific provision of the Refugee trehgt should govern
some of these matters, but also seemingly has aTdpproblem relates
to the interplay of rights protection and securéisues. As Matthew Gib-
ney puts it, there is a clash of perspectives tiekis hard to reconcile.

In the first, the view of the person forced frons lwountry, to be a
refugee is to be “lost.” The refugee is forced ke eut an existence in a
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place where the social and political markers timathée orientation in the
world are alien and difficult to decode. In the aad, the perspective of
the receiving country, the refugee is an interlpg@meone from whom
any request is “impertinent,” or ... “shameless.” idea person who, be-
trayed by his own state, is forced to rely on thiéesance of others.

From this clash of perspectives it is hard to sme to proceed without
some kind of adjudicatory board that could decidetiver the rights of
the refugee or the interests of the State shouddgir Suffice it here to
say that if to be a refugee one must cross intwendState, then it is in the
interest of some if not many States to keep pakngfugees from ever
getting that foothold on their claimed rights.

In the discussion of the application of tBeneva Conventionghe
ICRC Commentarjauthors state that the clear intention of @Geneva
Conventiordrafters was that th@eneva Conventionsould not have gaps
such that some people would not be protected inaftermath of war
(Pictet, 1958:51). | will here make a similar argamhfor the gapless reach
of international law. It should not matter whetlo@e is in a refugee camp
in an adjacent State or on the soil of a giveneStatterms of whether
refugee status can be claimed, assuming that tbis béthe claim is a
good one. And in general, there should not be speople whose States
protect their rights but where other people arectively rendered right-
less because no State will protect them.

My main point is that if human rights have meaning that people
have significant rights, and should also have ptaias, merely by being
members of the human or world community. When aqreis deprived of
human rights protection by falling through the &s®f the regime of
international rights protection that person is effeely rendered not fully
human. | will expand on this idea later in this @apnd | will also later
address the fourth and most controversial of Megna Cartalegacy
rights, trial by a jury of one’s peers, and conrteet right to the right not
to be outlawed. Before addressing that topic letomefly discuss what is
meant by my claim that individuals should be subjednternational law.

lll. Being a Subject of International Law

There are of course two meanings of the term “sutbja the expres-
sion “subject to international law.” People are jsabto a legal regime
when they have obligations to obey the legal r@kshat regime. And
people also are subject to a legal regime when taerg legal rights that
are enforced in that regime. In tBéateless Persons Conventitime obli-
gations are listed first, before the lengthy disaws of rights. | believe
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that this is no accident, since like all multilatetreaties, the drafters
wanted to make it as appealing to States as theld.cAs in matters of
corporate governance generally, those in contralooporate power have
looked for a linking of rights with responsibiliie And the international
domain is no exception here, with global leadersvels as national lead-
ers all looking for a way to bind people to arramegeats that increase secu-
rity as well as rights globally.

As international law becomes less infirm and mdte tomestic legal
systems, procedures are needed guaranteeing dihdtlirals are subject to
international law in both senses of the term “sabjeThere are currently
significant impediments to recognizing that all gmers are subject to in-
ternational law in both of these ways. Not thetledishese impediments is
that international law relies heavily on Stateetdorce the provisions of
international law. States are sometimes quite tehido enforce interna-
tional law when it conflicts with domestic law ohere its enforcement is
against one of its own nationals, especially highkmg political and
military leaders who are its nationals. And becaosdhis reluctance,
especially when the State in question also doedasbtbound to protect
the rights of the individual in question as a nrati€ domestic law, the
individual ends up being effectively rightless.

Think again of people who are truly stateless it tfhey have been
forced out of their home State and have not beeeped as subjects or
citizens of another State, perhaps now eking dagra existence in a refu-
gee camp on the border of their previous home Skaeid Miller has
argued that no one has a right to become a menitemparticular State
(Miller, 2007:ch. 8). But what if one is now denietembership in any
State? One could agree with Miller that no State dra obligation to ac-
cept this person and still feel that the personthagight to be subject to
some legal order. So if no State will grant thesparcitizenship, then at
very least the person needs to have minimal cislzgnrights protection
extended in some sense by the international contgnuni

Miller argues that States have the right to deeiti® can become its
subjects or citizens. And that this is importanttbfor national identity
and for meeting national responsibilities. In tisrk | will not take a
stand on whether Miller is correct about this ot, mithough | would dis-
agree with him about a number of aspects of higipnsand its support-
ing arguments. But even Miller would have to adtinét in some cases the
State’s complicity in the statelessness of a pecsatd affect whether that
State has obligations to the stateless personttutery difficult case is
when no State thinks it has special obligationa tpiven stateless person,
and yet when the rights of the person call for s&md of protection. My
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view is that if international protection of humaghts was not so infirm, it
might make sense in the way that Miller sugges#t tio State has an
obligation to protect this person’s rights, buttttiee person is not effec-
tively rightless since the international commurdyes have such an obli-
gation.

For international law to recognize that all humares subjects of inter-
national law, in terms of looking to internatiomalv for protection of their
rights, the most obvious thing to do, and whatuehproposed throughout
this work, is for there to be a special internagiorourt or other institution
that looks to the protection of procedural rightattwould indeed guaran-
tee that all people are subjects before the lawhave access to the equal
protection of the international law. Indeed, thenswhat expanded notion
of the rights of detainees that | defended aboukeddor there to be
minimal due process in the sense that everyonere@gjnized as equal
before the law. The idea is that everyone shoulddmn as equal before
international law as well, as in a sense citizensubjects of the world.
But as we will see, some have challenged this idegying that it is uto-
pian to talk of there being a category of citizepgsif the world. | address
this concern in the final section of this papert Brst | discuss a very
controversial, although quite important, right.

IV. Trial by Jury

The most controversial of all of the rights | haliscussed in this book
is the right to trial by jury of one’s peers. Aetmoment such a right is not
recognized in international law and is generallyaffered in international
tribunals. Instead, even trial courts at the irdéomal level are staffed by
panels of judges. And in addition, trial by jurytiiee least like a procedural
right of all of theMagna Cartalegacy rights as well. Yet, as | will argue in
this section, trial by jury is intimately related the more widely recog-
nized procedural rights, likkabeas corpusnd non-refoulement that de-
rive from Magna Carta Indeed,Magna Cartacontained at least a rudi-
mentary idea of trial by jury as one of the foights enshrined in the fa-
mous Chapter 29. And in my view there was goodareds have trial by
jury linked to the other rights, especially thehtigo be subject to law.

One might think oMagna Cartas reference to trial by a jury of one’s
peers as equivalent to what that idea means t®&l#ythis is a mistake—
rather it is the way that this right developed esally in the 17 century
that is like the right today. At the time bfagna Carta trial by jury in its
modern sense was not what was at stake. What tbeadaought to secure
was the practice “known aecognitioor inquisitio, which was introduced
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into England by the Normans and was simply the tmmaof obtaining
information on local affairs from the sworn testimyoof local men.” It is
true that very soon thereafter the information e institutionalized as
the basis of the initial indictment, and that aeotgroup of men was then
asked to render a verdict in place of trial by atdBut according to many
historians, what the barons called folM&gna Cartais not the same insti-
tution as what we now call trial by jury (McKechnie914:134-138). The
idea, though, of having a group of men decide #gitimacy of the in-
dictment and also the verdict is clearly relatedh®einquisitio that was
indeed one of the main rights bfagna Carta And it is still historically
uncontested that such a right had influence oretherging right of trial
by jury that has come down to us today.

In an excellent study of trial by jury, Michael Hdnd David Winkler
describe a long-term project on juries that sougbut from scholars
across the globe. Here is one of their conclusions:

History apart, there appear to be two principleifieations for having
juries:

They are independent decision-makers.

They respect society in the disposition of criminases and, as such,
they satisfy one (at least) of the socio-politicaperatives ... [that] gov-
ernment is “by the people” (Hill and Winkler, 20807-443;411).

Hill and Winkler argue that jury trials can be deded in terms of fair
trials although they acknowledge that there mayther ways to achieve
fair trials, and that various societies in the Ee®med to achieve fair trials
without the institution of the jury trial as we werdtand it today in western
societies.

There are serious costs in a jury system—and “Fiaedrs working in
an existing jury trial system ignore the cost argumat their (and the
system’s) peril” (Hill and Winkler, 2000:412). Akd Dutch have seen, in
some cases efficiency can be maintained and cosbetter be contained
when professional judges make decisions rather ldnajuries (Hill and
Winkler, 2000:413-414). And professional judges \amgch less likely to
disregard the law and engage in “nullification” nhare lay juries. In addi-
tion, in societies without a history of trial byrjy legitimacy of verdicts is
far more likely to be recognized by the publicufigs are not employed.
And there has never been a system that relied €ixely on juries in any
event, giving rise to the idea that at very leasieg are not in and of
themselves stable enough to sustain fair trials.

In my view, despite its potential pitfalls, traiy jury is worth defend-
ing at the international level. In the long histafyAnglo-American juris-
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prudence fronMagna Cartauntil today, the right to trial by jury has been
seen as highly significant in the general protectié the law that should
be afforded to all persons who fall under the lajutsdiction. At least in
part, this is because trial by jury of one’s pderbkely to be less subject
to political manipulation and abuse than trial byjay” of social and
political elite judges. Underlying this positiontlse idea that there is more
of a commonality of interest between a person asdpker group than
between elites and persons standing in the dock.

Commonality of interest between those who risk éction and those
who do the convicting is important in trials sottttaose risking conviction
have the sense that the proceedings have beeontedr Of course, those
who share commonalities of interest can be unéawrte another. But the
kind of unfairness that comes from people havingeasonable expecta-
tions or not knowing the normal expectations of gdean a particular
society can be blunted by making sure that peapla the same society
as the accused are in the group that decides oviction. Even judges
that come from the same region as the accused toewessarily have
commonality of interest since such commonalitiess afunction of socio-
economic status as well as region.

Trial by jury of one’s peers also gives expresgimthe idea that those
who are accused and those who accuse are paré cathe community.
This is important because it means that the dtiti@sa person is accused
of having violated are specifically correlated witlhts to a fair process in
determining whether those duties were in fact wé&a Such correlations
can be maintained by those who are not one’s pBetshe thought is that
peers will respect such rights because they carrhdentify with what it
is like to have these rights not respected. Tha tlat one has peers, and
that they are the ones who have convicted the adgus important for
establishing the respect for the accused as astlyditer.

There is though a very important practical problenamely that in in-
ternational criminal law, a true jury of one’s peerould have to be drawn
from the community the complaining party comes framd that may well
be half a world away from where the trial is todgiace. And these jury
members would have to be transported to The Hafguanstance, and
housed for potentially several years. In additimany parts of the world
do not have a tradition of trial by jury, and ithomplaining party comes
from that part of the world, then there is a sesipuoblem about how to
get the members of his society to the point wheey understand what it
means to sit as a jury of his peers. And finalhgre is the problem that
issues in international law tend to be rather nmmmplex than domestic
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issues and so there is reason to think that agtipne’s peers will find it
difficult even to understand the issue to be detigson.

One way to respond to some of these objections liedtrict the scope
of such trials, or perhaps initially to make therorenlike administrative
hearings rather than full-blown trials. Hearinganstimes have small
juries, and this would make things easier givenaheve difficulties. In
addition, those hearings could be held initiallysitu, as a fact-finding
matter, and then the determination of applicabierimational law could be
determined back in the place where the internatitritaunal or adminis-
trative panel regularly meets.

What is more important is that the spirit of trif jury prevails rather
than the letter. So, in this context what is crucathat there are some
people who are deciding major issues of the teahecially factual mat-
ters, who are not merely drawn from the elite @& $ociety and thus may
not have much sympathy for a marginalized membehatf society who
appears before them. Indeed, the role of jurigs idecide factual issues
rather than issues of law in any event, so the ¢exip of the law is not
necessarily an impediment to having trials withgsrinstead of merely
trials with banks of jurists drawn from regionstbé world that are quite
different from the region where the defendant resid

The issue of whether to have trial by juries isnanily one of afford-
ing to the individual defendant some kind of guéeanthat his or her in-
terests will not be significantly discredited besadhe people judging do
not share those interests or even understand thaththere are various
ways to help here, perhaps if we construct a pesive list of things that
would lead to robust jury trials but would alsolude less robust institu-
tional checks. On this list would be:

1) multiple-judge panels that have some jurists framdefendant'’s region;
2) multiple-judge panels that have some jurists fraomdefendant’s State;
3) preliminary hearing panels that contain defendgrears;

4) juries that contain some of defendant’s peers;

5) juries that contain mainly defendant’s peers.

In each of these alternatives, we move progressiekeser to true
trial by jury in international trials.

If we think even more creatively, we can imaginkeottypes of hear-
ings, especially administrative hearings, which geartially serve the
spirit of the principle of trial by jury of one’seprs’ In domestic contexts
it is common to have these proceedings conductednésbers of the
professional class. But this need not be the casés sometimes true in
small claims courts in the United States or inratitive dispute resolution
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proceedings. In such proceedings, it is possiblgite the defendant a
veto power over the mediator, or even to give tefedant a more direct
say in who would be the mediator, chosen fromtaofispproved media-
tors. The principle undergirding trial by jury cée seen here in these
various alternatives to proper trials as well.slicommonly objected that
international law cannot accommodate the proceddrial by jury of
one’s peers. But as | have argued this is too $&tiph response. In spirit,
if not in letter, this procedure can be accommadiadevarious degrees in
international law today. And in doing so, it wikkpossible to embrace the
principles that undergird trial by jury of one’squs.

It is also the case that the spirit of trial byyjaf one’s peers is related
to the idea that no one should be deprived of bsilgect of international
law. The very idea of a person being judged byeheko are his or her
co-nationals, or fellow members of a smaller gresuph as state member-
ship in a federal system of states, is an ideaith@licates the right to be a
subject of the law. For without being a subjectaofegal regime, there
really aren’t peers that one has that could carnstid jury of one’s peers.
This does not rule out, as | argue at the endisfgtaper, that one can be
subject to more than one legal regime. What haivated my study is
the idea that some people have been denied thectiot of legal subject
status. And part of what this means is that subkratights as the right to
trial by jury is also called into question whenexgon is deprived of being
a legal subject. On the other hand, having thet tigitoe judged by a jury
of one’s peers makes it harder for a person toybeematically deprived
of legal status.

V. Citizens of What?

The objection | wish to take up at the end of thaper has to do with
the idea of world citizenship with which | begararRhere to be citizens
of the world there must be a world community thatuld in some sense
correspond to a nation-state, or else there wooldbe any entity or
“State” for the people to be citizens of. Indedtré seems to be some-
thing of a category mistake to say that there dizeas and yet for it to be
unclear what political community these citizens aognected to. | shall
address this objection by suggesting that theem@igh of a world com-
munity for the idea of world citizens to begin t@ke sense, but that this
does not commit me to full-scale cosmopolitanism.

Cosmopolitanism is the thesis that internationatatity only or pri-
marily concerns individuals. According to this viethe rights of indi-
viduals in the world, human rights, are not to bbkjggated to the interests
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or rights of States. The State has no, or verielitthoral standing and
indeed should not count in moral deliberations. Mmsmopolitans then
make the leap to politics and argue that the inldiai is also the main unit
of global politics, with the State greatly redudadmportance. And cos-
mopolitans are highly critical of attempts to talk even a society of
States. Yet, their perspective, much more so thame,nfalls prey to the
charge that it is simply utopian to think that #hés anything like a global
community that would be morally or politically pridto communities in
States.

| subscribe to the view that is often called “tloeisty of States” per-
spective (see Caney, 2005:10-13). The internatiooaimunity is a com-
munity composed primarily of Sates and only secdhdaf individuals.
Nonetheless, there are human rights that are ¢frsrof people qua hu-
man, not merely civil rights that are rights of t8taitizenship. The ques-
tion is what to make of claims about world citizeips My view is that
such claims are partly metaphor and partly reabtyt that it is indeed
utopian to talk of full-scale world citizenship. dfde have citizenship
rights that relate to the States they are membeBul people also have
subsidiary citizenship rights to the global comntynhat their States are
the primary members of. Human rights are normallgdiated through
States, although there are important exceptionsnwheomes to those
who are stateless or whose rights are not beinggtexl by their States. In
my view, there is enough of a global community tpeak non-
metaphorically of global citizenship insofar as fweus on the community
or society of States.

People are “citizens of the world” in two sensestat term. First,
most people are citizens of some State that is qfaat society of States.
Second, for those who are not citizens of Statdsrowhom States do not
protect their rights, these people have a non-redlieght of citizenship
in the world community. This latter category ofizéinship is of a limited
sort. The rights in question are rights to basiman rights and basic pro-
cedural rights, including thblagna Cartalegacy rights | have been dis-
cussing. And when these rights are abridged, effttates should redress
their infringement, or failing that, these peopi# san pursue their rights
directly in the international arena. The internaséib“‘community” is then a
stand-in for the society of States plus the pratectnechanisms set up to
deal with gaps that exist when people are statelesghen States have
clearly demonstrated that they will not protect theman rights of their
citizens.

People are citizens of the world metaphoricallyhat they have hu-
man rights that their States should protect crgatisituation in which it is
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as if there were true citizenship rights of the lekoAnd in those cases of
statelessness or failure of a State to protedhtimean rights of its citizens,
there is a non-metaphorical sense in which peaglglabal citizens inso-
far as they can press their human rights claimslifect redress by various
international institutions. In this way it is pdsie to answer the question
of what people are citizens of when it said thaytlare citizens of the
world.

It could still be objected that there is not enowagla world commu-
nity for there to be anything other than the metajglal sense of being a
global citizen. In the remainder of this sectiowill attempt to respond to
this variation of the objection | discussed aboWkere is a rudimentary
international community in the sense that therdrgeglocking institutions
that facilitate trade and health information and aiound the world. And
such a community is as much as we need in ordehése to be sufficient
community of interest around the globe. In fabe emerging consensus
about the most important substantive rights inrira&onal law, gives one
hope that a similar consensus could emerge abagegdural rights in
international law as well. Such a consensus wotddige fuel to the idea
that there is generally an emerging idea of gleigdenship.

A related objection is that in thinking about thelgems of this book
in global terms | have neglected the fact that mglopal problems result
from what States have done and it is States timand should be the ones
to remedy those problems. This is the position Betid Miller defends
in his book,National Responsibility and Global Justi¢Mliller, 2007).
Miller argues that we must treat individuals asrageand not merely as
patients in terms of global problems having to dthwhose who are poor
or refugees. The poor or those who are refugeesbabitants of States,
and often those States have contributed to thelslpms. Such considera-
tions are not irrelevant. Indeed, it may mean te&igees do not have an
absolute right to leave their home States and beamembers of another
State.

My response to this objection is to point out thatsuing global solu-
tions does not rule out also considering Stateas®utions. Indeed,
since | am not a cosmopolitan | do not have to watrout attacks like
those of Miller as much as cosmopolitans do. My etadmains that of
the International Criminal Courtwith its principle of complementarity. In
many ways, this international court is really oalypack-up and deterrent
device to prod States to redress substantive rigbtations. The various
models concerning how to redress procedural righikations are also
meant to be back-up alternatives to what Statesoften do best if prop-
erly motivated. There is, of course, the speciakaaf people who have no
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State to appeal to, where international courtstbeminstitutions will be
the primary forum for their complaints. But theszses will be excep-
tional.

My view is that there is nothing wrong with the adiéhat most people
are citizens or subjects of multiple legal realffilse two most important
memberships are State and global. Being a citizeéimeoUnited States and
also a citizen of the world is not significanthffdrent from being a citizen
of Missouri and a citizen of the United Statesperhaps the better anal-
ogy is to those people who hold dual citizenshipsany event, as | have
indicated, being a citizen of the world in the setigat one has significant
rights by virtue of being human does not necessardicate where those
human rights are best protected, and certainly doesnean that one can
press such rights claims only, either internatitynal nationally.

David Weissbrodt has stated: “The architectureushén rights law is
built on the premise that all persons, by virtughafir essential humanity,
should enjoy all human rights” (Weissbrodt, 2008:4Hhis right to equal-
ity before the law has been promulgated by varioternational bodies
including the United Nation’'s Human Rights Comnett&ut in the case
of non-citizens, whether “migrants, refugees, $#atepersons, and others,
they share common experiences of discriminationadnge” (Weissbrodt,
2008:241). Few deny that human rights protectidraikl be extended to
all; what is at issue is how this should be implated, and especially to
what extent a State’s security interests can trthmprotection of the right
to equal protection of international law to all.

In this paper, | have discussed the right not toltéawed or removed
outside the protection of law, the rights of thed® are stateless, proce-
dural rights against discrimination and abuse af-atizens of various
kinds, and the related right to have a trial by jof one’s peers. And |
have ended by addressing the vexing question ot whtity or “State”
individuals are primarily subjects of when questiaf international law
are in play. Throughout, | have argued that oneghef most important
rights is the right to be a legal subject, and tirag of the most important
international rights that one has is the right éosibject to international
law. The right to be subject to international lasvai procedural right that
has its roots in certain aspectavdgna Cartaand also is a linchpin in the
international rule of law.
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Notes

1. This paper is cut from Chapter 10 of my book-usanipt, Global Justice and

Due Process

2. Boumediene v. Busii28 S. Ct. 2229, 2256 (2008). Kennedy cites Higsla
concurring opinion inReid as criticizingRossin wondering “whether jury trial

should be deemed a necessary condition of the isgeof Congress’ power to
provide for the trial of Americans overseas.”

3. Hathaway (2007:352). Also see the discussionthif issue in Keebone
(2009:304-308).

4. Gibney (2006:139). Also see, Lane in Gibney @001-172).

5. For a discussion of related issues about whiloeisubject of the administrative
regulatory action see Kingsbury, Krisch and Ste\(2005:24).
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WORLD GOVERNMENT
AND THE INTERNATIONAL CRIMINAL COURT

ANTHONY ELLIS

There is at present no such thing as a world gowvent. But what, for
a long time, was considered to be its antithesasnely strong national
sovereignty, has been considerably eroded. Thaicrdias taken many
forms, but what has been one of the most intergdtas been the estab-
lishing of an International Criminal Court. The I@Ecourse cannot work
without a substantial degree of compliance on e pf largely autono-
mous nations. But domestic courts too cannot watkomt a substantial
degree of compliance on the part of those over whwey claim jurisdic-
tion. In the case of most domestic legal systenesetlis such compli-
ance—secured, no doubt, by various means. Whetleee is such com-
pliance in the case of the ICC is, at best, unclead the ICC, along with
other erosions of national sovereignty, should apshbe considered an
experiment whose outcome is not yet known. My psepim this paper is
to suggest that, whatever may be true about thetipadities, we should in
principle welcome at least this particular erosiddémational sovereignty.

1

The ICC deals with “the most serious crimes of esndo the interna-
tional community as a wholé.1t is, however, “complementary to national
criminal jurisdiction” (RSICC, Article 1). and mostf those who have
been punished for the crimes over which it hassgliction have been
prosecuted by their own courts, or courts set uprbpccupying authority
after a war. Despite the largely woeful record of local cotntgprosecut-
ing their own war criminaldthat war crimes trials should be carried out in
this way is no doubt, at present, the default pragion? But we need to
be clear about what generates this presumptionyéad follows from it.

It has two possible sources. One is based upor tmo#tingencies,
considerations of what is possible, or even corar@niegally, politically,
financially, and so on at a particular time andcplasuch considerations
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alone could not provide principled reason against international courts.
The other source is based upon theoretical concavost the rights of

jurisdiction and the sovereignty of states, andupposed to deliver a
principled reason against international criminaisdiction?

The force of the latter concern is indicated by fimet that it is shared
even by many who do not oppose international crmaourts, perhaps
most notably by Larry May. It will be useful to erme May’s work; |
think we shall find that the concern is misplaced anyway cannot be
allayed by the sort of argument with which we amifiar. Here is May
contrasting international courts with humanitariatervention:

When the security of a person has been jeopardiyeithat person’s
own state, then it is permissible for sovereigotp¢ abridged so as to ren-
der the individual secure. But when we ask abotdrivational tribunals
that hold some individuals criminally liable foretlviolations of the secu-
rity of other persons, more needs to be shown finstrthat a person’s se-
curity has been breached. There must be some climgpedason why the
international community is warranted in prosecutindividuals as op-
posed to states.

May thinks that the “compelling reason” must berfdun a concern
specific to “the international community,” a coneehat gives the interna-
tional community a legitimate interest in prosecntiBut why should we
demand such a compelling reason?

One argument is supposed to work by analogy withektic law: the
domesticcommunity may legitimately punish offenders onfyitihas a
legitimate interest in doing so, and it has suclmgrest only if an offense
harms the community. By analogy, the internatiareahmunity is held to
have a legitimate interest in punishing only thede cause harm to the
international community.

But this argument seems wrong from the start. Ifte@k seriously,
and substantively, the claim about domestic criiniaa, then domestic
criminal law would have little work to do. Most efises do not, in any
real way, harm the community; they harm only theedi victims and
some of those who are close to them in various wislhgy says: “Often
what is meant [by harming the community] is thae[tommunity’s] resi-
dents are made less secure by the crime” (May, :8@D5'just as when a
woman is raped merely because she is a woman ihareense in which
all women are put in jeopardy and harm&d3iven that rapeso de-
scribed is necessarily a recidivist crime, there is irtla@esense in which
the fact that a woman has been raped “merely becslus is a woman”
raises the probability that other women will beedfoo. But of course a
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woman is not usually raped “merely because shevimmman”; there are
usually other factors in play too. These factor marmally be universal
properties and so the risk to the class of womessgesingheseproper-
ties will, everything else equal, necessarily bisad But this class will
rarely include the whole community. The communigrtainly has a le-
gitimate interest in preventing this risk; but thatnot because the risk
affects the whole community. What the community &dsgitimate inter-
est in preventing is the harm done to particulaspbe if they are raped.
We prohibit rape, and punish it, in order to proiedividual people from
the harm that actually being raped would tdothem And if an action
could be guaranteed to have no harmful effectsnyorze other than its
direct victim, the interest of the domestic comntyimiould remain largely
intact.

May further holds that that in domestic law it is@cessary condition
of an offense being a public matter that it tathetindividual on the basis
of group-membership: “criminal prosecutions showoldly go forward
when group-based individual harm is alleged.” (M2805:82). We could
make this trivially true: almost all offenses amrmmitted against someone
because of their possession of some universal fgyope other, and so
because of their membership in a “group.” But if dan’t make this trivi-
alizing move, then it is surely false: a murdertimcdoesn’t have to be-
long to any specially significant group—a racegender, say—before his
murderer should be prosecuted. Indeed, if it issitdes to target someone
as a victim under a description that involves niversal properties at
all—if my aim is simply, as Kripke might have put o kill Nixon—then
he doesn't have to belong even to a trivial group.

It is important here not to be misled by a thegsdtfiction. It is often
said that what distinguishes public from private Ia that in the latter it is
harm to the community that is of concern, not h&wrthe individual vic-
tim. But, in the sense in which this is true, therav“harm” carries a
purely formal, theoretical meaning, bearing no mooatent than is re-
quired by the phenomenon it is intended to desctixe state lays down
certain prohibitions and the harm to the commujugt is the violation of
a prohibition. In this purely theoretical senselodrm” it is a tautology
that the state may punish only behaviour that hatrascommunity, and
that tautology can do none of the explanatory wbak May requires.

If the first part of the argument is wrong then #rgument by analogy
fails. But imagine that the first part of the argamh were correct. We
should still need to be shown how internationainers affect the interna-
tional community and thus provide it with the “coafi;ng reason” that
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May requires. That is what he tries to show: ira¢ional crimes must
harm “the world community, or humanity®.

According to May, “harm to humanity” can arise ither of two ways:
first when someone is wronged because he is a nreofl® group, and
second when someone is wronged by the state. Itfidbal case,” there
will be both (May, 2005:89). But since May’s empisasn the second is
largely the result of the fact that, according tm,hit usually involves the
first, | shall concentrate on the first.

May suggests that “the most promising” way to explaow group-
based offenses “harm humanity” is through the ithed “some significant
characteristic of humanity is harmed, perhaps bynirg it within each
member of humanity” (May, 2005:85). That in turneiglained like this:
group-based offenses show a “callous disregarth®individuality of the
individual”, the “unique features of the individigMay, 2005:85). The
rough idea is that if you harm someone merely bezdluey are a member
of a group which they have not chosen to join tiiea are not harming
them because of something unique to them. Thaiviglty true* But it
clearly does not follow, and nor is it true, thatyare harming them on the
basis of something common to all humans. And K8k does it follow
that you have harmed something common to all humans

A different argument suggests that “all humansliipalitical commu-
nities” have a “shared interest” in peace and tlmeggtion of basic human
rights (May, 2006:375). Each thus shares the intesé everyone else in
peace and the protection of basic human rightssandshen, say, some-
one’s basic human rights are violated, everyormmgerésts are harmed.

In fact, there may be communities, and people, thhwe on warfare.
But let that pass. A different problem is that tisdion of a shared interest
is unclear here.

Here is one reading: A group of people might haghared interest in
X in the sense thaachhas an interest in getting X. But of course itgloe
not follow from this that each has an interestng af the others getting X.
So from the fact that each of a group of peopleamasterest in being at
peace it does not follow that each has an inténesty of the others being
at peace. This is surely what we often see inmatigonal affairs: it can be
in the interest of one country to foment war betwether countries. If it
cannot, that is certainly neither a priori nor auns.

Perhaps May has in mind a stronger reading: eachbmeof a group
may have an interest in all members of the groupinge X. In a two-
person case, this would presumably give us thdtrémi May requires, at
least as far as peace, or lack of conflict, is eomed. (It would not, how-
ever, apply to the protection of human rights.) B two-person case is
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obviously irrelevant to the question at issue, whee have many com-
munities and even more people; and the argumerst motework except in
the two-person case. As | said, it is neither arpmor obvious that a
community cannot have an interest in other comrnesibeing at war
amongst themselves.

May also has a different argument;

Group-based harms are likely to be either more sydead, in the
sense of not being restricted to isolated victionanore systematic, in that
they display more than just motivations of hatredcauelty, than harms
that are individually based. Group-based harmo#isterest to the inter-
national community because they are more likely tsk crossing borders
and damaging the broader international commufiity.

| shall make two comments on this.

First, even when they affect a large proportiora gfopulation, group-
based offenses#erely as such-have no more significant tendency to
spread across borders than any other large scedeqution (random kid-
napping of people as slaves, for instance, ornjudéspread oppression).
And indeed the vast majority of group-based petsmes have not spread
across international borders in any significant \fragial discrimination in
the US for example). It is really only a problemsipecial cases—when,
for instance, the group itself is spread acrossidrst or when the group
has significant support in other countries, or witeis sufficiently large
and well-organized to create a destabilizing civdr, or large refugee
problem. Most socially significant groups do notisfg any condition of
this sort.

Secondly, the mere fact that group-based persecstidls across a
border could not explain why theternationalcommunity should have an
interestthat it did not already haveTake, for example, Idi Amin’s perse-
cution of his East Asian population. Many of theadBritish passports
that were thought to give them a right to enterlilife and many wished to
do so. So the persecution did, in one sense, barsers, since it faced the
British government with a relatively small influf oefugees of Asian
origin. But if the persecution was not already oficern to the interna-
tional community, then the mere fact that Britaiould have to cope with
this influx of Asian citizens could not make it dbis true that this was a
relatively small problem and was unlikely to leax dignificant global
instability. But it illustrates a larger point: gno-based persecution hardly
ever affectghe international communityather than simply some proper
subset of it. The wars in the Balkans in the 19%90s,nstance, did not
significantly affect, say, India or Brazil or a rtitude of other member
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states of the UN? | do not mean to imply that such countries hadsige
nificant interest in those events. But their ingrdid not stem from the
fact that borders were crossed.

So far, May’s argument has been that the internatioommunity has
a legitimate interest in war crimes because theg&dharm to humanity.”
In War Crimes and Just Wathe argument shifts: “humanity” now be-
comes “humaneness”: “War crimes are crimes agaimstaneness [and
they] affect an interest of the international conmityito minimize suffer-
ing by preventing inhumane treatmeft. But now the wheel of humanity
is turning idly. The international community certigi has “a legitimate
interest” (suitably defined) in preventing suffagjrihat is just to say that it
has a moral right to prevent suffering, and thatrie simply because
everybody has that right. But it doesn’t have acideright to prevent
suffering caused by inhumane treatmetit has, for instance, exactly the
same right to prevent suffering caused by injus{mgain, suitably de-
fined).

May starts this wheel spinning because he holdssthidiers may, as a
matter merely of justice, do “nearly” anything ialfsdefence against an
unjust aggressor: “when one side fights without pause, the other side
owes them nothing'® On that view, one will need to explain why there
are moral restrictions on what soldiers may dodoheother. May’s an-
swer is that those restrictions arise from “theydoft humanity,” i.e. the
duty to act with mercy and compassion. But if ikisot merely a termino-
logical stipulation about the scope of words sush‘leumaneness” and
“justice,” then it is surely quite implausible. Treeare limitsof justiceon
what one may do to an unjust aggressor in selfraefeif a co-worker
tries to steal my ball-point pen and | spray higslavith bullets to prevent
this, | shall not simply have failed in the virtaémercy; | shall have done
him a wrong, an injustice, and that reveals itgelthe fact that he would
have, in morality, and in most legal systems, dtrigp redress. There
seems no reason to think that the situation ifit with soldiers. Cer-
tainly, the international community has an intei@sminimizing the rav-
ages of war. But that has nothing specially to dth waumaneness, nor
anything special to do with the international conmity) properly speak-
ing, nor even, really, with war.

2

As is perhaps already clear, | do not think thatneed the contortions
that May puts us through. The mistake is to asstime the burden of
proof lies on those who support the internatiomdion of criminal law,
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rather than those who question it. The correctistapoint is to ask: why
should the international communityt have a right to prosecute and pun-
ish certain behaviourBveryonehas a right, within limits, to prevent peo-
ple from aggressing against others. That is simpbpmmonplace exten-
sion of the right of self-defence. It is a righetbaxercise of which we are
happy to cede, in part, to our government, and ithain my view, the
normative underpinning of penal institutions. Ainére is no reasonin-
principle—why we should not cede to our government our righirevent
aggressiomwhereverit occurs, and by whom, and upon whom, it is perpe
trated; nor is there any reasamprinciple, to refuse to cede it to any other
trustworthy body. So what needs justifying is rte fact that the interna-
tional community, or the UK government, has a leiglht to, say, prose-
cute Chileans who torture Chileans in their ownrtoy what needs justi-
fying is that, for instance, the government of th¢ hasno legal right to
prosecute Chileans whsteal from Chileans in their own country. Now
that can be justified—very easily—but the justification et philosophi-
cally deep or very interesting; it has to do mengith practicalities, legal,
political, financial and bureaucratic, for instarfead, no doubt, traditional
habits of thought).

It will seem otherwise, | think, only if one atttites more depth to the
notion of the sovereignty of states than that motctually merits, and
thus thinks that international jurisdiction needspeacial sort of justifica-
tion, or just an especially strong one, as does.Magre are two ways in
which one might attribute more depth to the notidrstate sovereignty
than it merits.

First, one might attribute to the state a sortrifimsic value, i.e. a
value that does not depend upon causal consequehitesmost natural
way to do this is to link the value of states te thalue of individual,
autonomous agency. And the value of individual,oaamous agency
involves at least the capacity for freely and madidy determining the
means to one’s ends. What the connection is betfveedom and ration-
ality, and whether autonomy requires rationallyedeiining one’s ends,
are matters that can be put aside for now. Indalidautonomous action,
so understood may be thought to have intrinsicezalu

Now, to make plausible the idea that the state migtve intrinsic
value, we need to distinguish two sorts of intiingalue: basic, and de-
rived. Few will nowadays attribute to the stateasicintrinsic value. But
intrinsic value need not be basic; it may deriv@rfra more basic value
and yet still be intrinsic. In the present case, ittost plausible candidate
for basic value would be, | take it, individual ambmy. So, one might
think that such autonomy has a basic, intrinsici@ahnd that the activities
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of a group may derive intrinsic value from thisgfoup activity may, for
instance, express the unanimous will of the membgtke group and so
will inherit whatever intrinsic value attaches toetautonomy of each
member. Or, differently, a group may do somethimat it is impossible
for an individual to do alone (participate in coogteon, for instance); in
such a case, one might think that the activity Yelse as enhancing the
possibilities of individual autonomy. In cases litteese, we may say that
the value of group autonomy is, though derived etiogless intrinsic.

| have spoken so far of the intrinsic value ofraup, but one may
think, more specifically, that this value can tnaitsto thestatetoo. The
thought is that individual autonomy has an intingalue that transmits to
self-governing groups, and that this value transnmtturn to the sover-
eignty of the state that is an expression of itg@ithis thought, one might
think that there is a principled, though perhapsuteble, objection to
international courts, or at least those which clpinsdiction over citizens
who do not recognize them.

But it is surely difficult to see that “group sejévernance,” at the level
of states anyway, is really of intrinsic value liee tway outlined above. If a
group “governs itself” through some process thatilts in un-coerced and
unanimous agreements, then it is plausible to thiak the value of indi-
vidual autonomy transmits—trivially—to the autonomifythe group. But
that is not what happens in even the most demaocsatieties. Decisions
are virtually never reached by unanimous conseaticips are often
adopted that conflict with the convictions of sodiizens. The most that
could be hoped for would be that the decision-mgkimachinery itself
would have unanimous, thoughtful endorsement. Bat too cannot be
relied upon. Perfectly reasonable people objecingty to, for instance,
the “first-past-the post” voting system in the éwitkingdom, or the insti-
tution of the “Presidential College” in the Unite&tates. Many people
object even to democratic processes altogether.mauay have not delib-
erated rationally about the nature of the demaxnatocess at all. Many
such citizens often participate in political deois involving these
mechanisms. But many objecting citizens refuseadigpate, and they
have no alternative but to have others make thalitigal decisions for
them. Such a system cannot similgerit the intrinsic value of individual
autonomy.

But perhaps the argument is supposed to work bipgytathe value of
self-governing groups is in some important vi&g the value of autono-
mous, individual agents. As | mentioned earlielf-geverning groups can
make possible rational deliberation, which can sékethe sort of delib-
eration that autonomous individuals go through. Buhis is to work, it
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must at least work in the standard case. And thiedsird case, even in the
best democracies, is where rational deliberaticzsdwt produce unanim-
ity but only a majority view. But if we think of éhgroup by analogy with
the individual, then a group that acts on a mer@rita preference is, at
most, like an individual with a fractured will rahthan an individual
guided by reason in the way that is supposed tergémintrinsic value.

But let us, for a moment, assume that group selegoment has in-
trinsic value; it is a further step to assert tiet sovereignty of states has
intrinsic value; and this for two reasons.

First, the legal doctrine of state sovereignty dossesent a certain
right of “self-government”; but it has nothing to avith, say, individual
Englishmen each organizing their own lives; it esgants only the bare
right of, say, “the English” to be ruled by “the @ish.” But that would be
achieved by an absolutist monarchy so long as tweanch and his or her
subjects were all English. Something like thatristfy much the situation
of many members of the United Nations and whatgakre this may have
it certainly does not have the sort of intrinsidueathat derives from the
value of individual autonomy outlined above.

Second, one may think, as | do, that no particuddme attaches to the
notion of group self-government other than politieacommodation to
historical facts and their residue. But even if aemies that, it is impor-
tant to note that a group can “govern itsétf'all the ways that it is legiti-
mate to demandithout having state sovereignty. That is to sayplau-
sible moral right to self-government, if there r®epextends to state sover-
eignty as that is understood even in recent intenmal law. The Welsh,
for instance, could govern themselves in every thay it is legitimate for
them to demand without seceding from the Unitedgdom. That is be-
cause the moral right to self-government does wtenel to matters that
impinge seriously on one’s neighbours. The morgihtriof the Welsh to
self-government would not entitle them, for exampéego to war in de-
fence of Anglesey, in a way that was disastrousttier English; or so |
should think. But in international law, Welsh statevereignty would
grant just this right so long as the state wasgdt self-defence and was
not in breach of other provisions of internatiolaat.

This brings us to the second of the two ways incWhisaid that one
might attribute more depth to the notion of stateeseignty than it merits.
On this way of thinking, the value that state seigaty has is purely
instrumental And it must surely follow from this that the velattaching
to international courts is also instrumental, amdspecial reason is re-
quired in order to justify them. The question imply whether the lives of
(enough) individuals go (sufficiently) better bycognizing them. And the
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argument here surely inherits the results of odiezaarguments. Until we
are given reason to think otherwise, we shouldymnesthat the threat of
prosecution and punishment by suitably establisiedi authoritative in-
ternational bodies will have some deterrent effao until given reason
to think that the costs of particular such bodieswnacceptably high, we
shall be justified in our adherence to them.

May seems to address this point when he sayshbaidint of states is
to secure the protection of individuals and to eesueace and harmony
amongst states; and so long as a state is “configria this normative
aim” there is a presumption against interferenceotner state§’ But as
soon as we press “conforming to” this argumentapses under the
weight of a dilemma. We may take it to mean “adyuahd wholly con-
forming to.” But since not even the most willingast has ever wholly
secured the protection of all of its citizens, @otld not possibly do so,
the presumption would be utterly weak. We might ifyothe claim, then,
and say that a state should be immune from intemfar as long it achieves
this aim as far as it can, say, or to a reasordddgee. But now the claim
will seem unmotivated, at least to those whoseslimad wellbeing the
state is not, as a matter of fact, willing or atierotect: why should one
of those unfortunates not seek—and be entitledete—grotection else-
where? Remember that we are not now talking of siate invading an-
other on behalf of the downtrodden, but of an mg&pbnal legal order
which, in some circumstances, might provide therterdent protection
and redress. To suggest that the citizens of a #tat is doing only more
or less what states ought to do should have na tigbuch a legal order,
or even that there is a presumption in favour & finoposition, would be
as if one were to say that, since the primary nasibdity for the welfare
of children falls upon parents, the children ofgb@arents who care for
them only more or less, or who are incompetentte éor them properly,
should not normally be entitled to look to the léow protection from the
harm that their parents allow to befall them.

May perhaps offers a reply when he says, “Soc#libty requires ex-
clusive legal control over a population.” But thbugsome degree of)
social stability may be a necessary condition ef photection of individ-
ual rights, they are not the same thing. And ianyway, | think, plainly
false that social stability requires exclusive legantrol over a population
(cf. Luban, 2006:356). The legal doctrine of stsdgereignty is, after all,
a relatively recent development in world historpdat has hardly ever
been the case, and certainly is not now, that @@ $tas “exclusive legal
control over a population”. And those who have mestiferously laid
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claim to it in the twentieth century have all toibem had anything in mind
but the protection of individual rights.

Notes

* This article was partly published as Anthony &1l2010, “War Crimes, Punish-
ment and the Burden of ProoRRes Publicavol. 16:181-196.

1. Rome Statute of the International Criminal Co[RSICC], Article 5. It has
jurisdiction over genocide, crimes against humanitgr crimes and, some time in
the future, international aggression. | shall reéeall of these crimes, somewhat
inaccurately, as war crimes.

2. Or local courts largely supported by an occugyiower as with the Iraqi High
Tribunal, largely overseen by the Regime Crimessbia Unit (a US Justice De-
partment agency located in the US Embassy in Iraq).

3. It can be woeful in more than one way. After W\@erman prosecution of war
crimes was derisory. In Rwanda, in the aftermaththef genocide, more than
100,000 people have been imprisoned in dire candti

4. But in somewhat remote circumstances, the 1QCtake jurisdiction of a case
from a local court (see the RSICC, Articles 13-19).

5. Actually, virtually no sensible person objedisiriternational criminal jurisdic-
tion as a whole; it's a very old idea. The objeatie really to the International
Criminal Court and other UN tribunals.

6. May (2005:81). May is speaking explicitly ofénmational crimes generally, not
just war crimes. He is largely followed in this wi®&y Drumbl (2007:6;34;182).

7. May (2005:82): “In domestic settings, criminabgecutions should only go
forward when group-based individual harm is allegéldat is, harm that affects
not only the individual victim but also the commiyni. In international criminal
law, harms that are prosecuted should similarlgaff. the world community, or
humanity.”

8. May (2006:374). | suspect that perhaps May méhasmed by being put in
jeopardy.” At any rate, for this discussion | shaticept that being put at risk
counts as a harm.

9. Husak also holds that the criminal law has #itaegte interest only in behaviour
that wrongs “the community itself”. But he glosskat as whether “given wrongs
are done not only to individual victims but alsoth@ shared values and interests
of communities” (Husak, 2008:136n). It is, surdharely intelligible to speak of
doing a wrong to a value or interest. It is, preahly, simply another way of
saying that “the whole community has a stake irucaty violence” (136), and
cannotexplainthat claim.

10. | take it that May intends “world community” carthumanity” to be co-
referring here.

11. “In this second way that harms are group-baged, not that the victim is
experiencing group-based harm but rather that tiseBtate involvement... in the
harmful acts, thereby making these acts systenmatleer than random” (May
2005:8).
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12. Or false: it is unique to each tiegthas not voluntarily joined the group.

13. May (2006:83). Cf. “...when attacks on indivatkiare based on group charac-
teristics rather than the individual charactersstid the victims, there is a much
greater likelihood that the harms will be spreattiyghout a population rather than
focused exclusively on a particular victim” (86).

14. Of course, the independence of Kosovo in 2088 greeted with alarm by a
number of states—including India—that had no sigaiit interest in the Balkans
save for the possible precedent effect of recoggikiosovo.

15. May (2007:42). May recognizes the shift inti®k published ir2008 (p. 4).

16. May (2007:56; see also 57;59). | am not suratwihearly” is supposed to rule
out (or “very little if anything” on p. 59). May e speaks only of self-defence in
war; whether he intends it more generally | amawe. It's also a little unclear to
what extent May subscribes to this view himselfi®orsimply attributing it to
Grotius, or the C17 thinkers generally. Note afsat bn p. 57 May says, “On this
Grotian account, we@we people more than natural justice would dictate’y (m
emphasis); so we do presumably owe them more tbning.

17. But the statute of the International Criminalu@ allows direct “interference”
in only very remote circumstances.
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WORLD GOVERNMENT, INTERNATIONAL LAW
AND THE ETHICS OFCARE"

VIRGINIA HELD

The chances of the United States relinquishingsitgereignty to a
world government in the foreseeable future seemcaqmpately nil. And
the likelihood of there being a world governmentheut the United
States, even given the U.S.’s current decline, seemmparably low for
the foreseeable future. So | will not even consitierdesirability, or not,
of a world government that might turn tyrannical,hmmogenize all dis-
tinctive cultural achievements into marketable jpiaid, or multiply cor-
rupt bureaucracies on a global scale. Or keep ¢hegand save the envi-
ronment.

| will consider instead a much more feasible stib®j and that is in-
ternational law. After a grievous hiatus, espegiglamaging during the
administration of George W. Bush, the trend in BdiStates policy may
again turn toward greater acceptance of internatitaw. And if so, this
will go some distance toward dealing with the wdleonflicts that some
look to world government to control.

We need to be concerned with the world as it ise lexd now, and
with how to prevent and alleviate its terrible .ilcutile hopes for an ideal
future contribute relatively little. Support foté@rnational law, however, is
badly needed and may be worth providing. | willlerghat for the fore-
seeable future, violence should be contained thrdhg use of interna-
tional law. | will pursue the arguments from thegpeective of the ethics
of care.

The Ethics of Care and Violence

| have come to believe that the ethics of carepramide the basis for a
comprehensive moral theory, though many aspedti©hew approach in
moral theorizing remain to be developed. The etbiceare can provide
moral guidance for people in all their connectiavith others, from their
closest connections as members of families andl gr@lps to their most
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distant and even global relations as members tédsstnd as fellow human
beings. Care is most obviously a familiar practiod primary value in the
personal interactions of family and friendshipcdin immediately be rec-
ognized as essential in its most direct form, sinoechild can survive
without a great deal of care for many years. Wehalle experience with
what we can recognize as the values of care. Gaircieasingly recog-
nized as relevant also for political and internadibinteractions and for
both the close and the most general ties of codlety.

The ethics of care especially values caring rafatibetween persons,
obviously at the personal level within families adong friends, and less
obviously at the most general level of relationsdeen all human beings.
It understands the value and necessity of caribguaand the values of
empathy, sensitivity, trust, and responding to néedultivates practices
such as the building of trust, and practices gboesling to actual needs. It
offers critical analyses and evaluations of exgfinactices, whether prac-
tices of care which have traditionally been explidie or practices lacking
care where it ought to be more evident. The commepif persons at the
centre of the ethics of care is a view of persamterrelated, in contrast
with the model of the independent, self-sufficiépéral individual. Grow-
ing out of feminist appreciations for the enormamsount of overlooked
but utterly necessary labour involved in bringing children and caring
for the ill or dependent, the ethics of care aftites especially the values
involved and the guidance they provide.

The ethics of care has developed care as a valeasitas important as
justice. It is based on experience that reallyniversal, the experience of
having been cared for, since no person can extabui having received a
great deal of care. It compares favourably in tegard with contractual
views only claimed to be universal. It rests notreligious views that are
divisive, but on common experience.

Where such other moral theories as Kantian morality utilitarianism
demand impartiality above all, the ethics of canelarstands the moral
import of our ties to our families and groups. yakiates such ties, differ-
ing from virtue ethics in focusing on caring reteis rather than on the
virtues of individuals. How such more traditionagtablished values as
justice, equality, and individual rights shouldrbeshed with the values of
caring relations is being worked out.

The ethics of care can conceptualize that withan tiore distant and
weak relations of care that can be formed, we @reldp political and
legal ways to interact, and here the more famitiaral theories may be
suitable. Traditional and dominant moral theoriashsas Kantian ethics
and utilitarianism, with their deontological and neequentialist ap-
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proaches, are still suitable, | think, for manyuis within the realm of the
legal or political when these are seen as embeditbth a wider network

of relations between human beings, though theyes® satisfactory than
usually thought when expanded into comprehensiveahtbeories. For
violence arising within political conflict and begrdealt with in political

and legal ways, the more familiar approaches oftanain appropriate.
However, for longer-term evaluations of politicalsfitutions and prac-
tices, of groups and the violence they often nowles and of how these
domains should be configured within wider societreduding potentially

a global one, the ethics of care would, | think,rbere promising (see
especially, Held (2006: ch. 7-10). Consideratiohsawe should always to
be taken into account in situating the politicadl é&gal in a wider context.
Our deepest considerations should be ones thatvaak appropriate car-
ing for all human beings requires.

The ethics of care provides a strong basis foringlnonviolence over
force in regional and global conflicts. This contés relatively missing in
the familiar political and moral theories that haween devised for the
interactions of citizens of a given state with eatter and then expanded
to interstate contexts. Questions of which persamgroups are to be in-
cluded in the contract have never been adequatielseased in the social
contract tradition or in the moral theories suctKastian ethics and utili-
tarianism that have accompanied its history. Answter such questions
have merely been assumed. In fact, force and \Geldrave played an
overwhelming role in establishing the boundariesl amemberships of
states. Nationalism and imperialism rather thantrestual agreements
have permeated their development and continue tddminant in the
ways states interact.

The ethics of care insists that we promote ourcpediand seek change
and maintain order as non-violently as possibleloks so in a way that
addresses the world as it is, in contrast withlittezories based on hypo-
thetical contracts between states. When the piesiworked out for citi-
zens’ relations with each other are universalizedharal theories, or even
as theories of international relations, they renadistract and nearly inap-
plicable to a world already carved up into thordygmequal states. In the
world as it is, the powerful often exploit and inggotheir will on others
rather than respect weak states as equals. A ey such as the ethics
of care is needed to provide that we care enoughtatur fellow human
beings to actually respect their rights and taker@griate account of their
interests and especially that we refrain from aggjke violence.

In the international context, as in that of a stéie ethics of care does
not recommend that justice be simply replaced lbbg,azther in its institu-
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tions or in the ways we theorize about them andiabwrality. However,
it recognizes the gross limitations of law and ghperiority of other moral
approaches for much of human value. It understr@snportance within
states of law and its enforcement in protecting@es from violence, and
in bringing about implementation of their rightschn even acknowledge
that while legal institutions ought to be more ngrijustice, as a value,
ought to have priority over care in the limited domof law, though care
may be primary in the comprehensive morality withihich law should
guide specific interactions. Analogously in theemiational context, care
can recommend respect for international law whdatdgbuting to more
promising alternatives.

Care and violence are obviously incompatible. \fioke destroys what
care labouriously creates. Care instructs us tbésh the means to curb,
contain, prevent, and head off the violence thatatteristically leads to
more violence. In bringing up children, this re@sira long process of
nurturing and education: to cultivate nonviolentlifiegs, self-restraint,
appropriate trust, and an understanding of thebatternatives to violent
conflict. In interactions with others at some dista, the primary institu-
tions with which to prevent and deal with violerare political and legal,
and care can recommend acceptance when approgkigiese institutions
along with recognition of their limits and of howeanative ways of inter-
acting can be more satisfactory. These understgadian be matched at
the international level, as care recommends redpedhternational law
and recommends also alternative and better wajfestéring interconnec-
tion. We should work to build the interactions thag not primarily politi-
cal and legal—the often non-governmental networksival society, with
their cultural, economic, educational, environmgrgeientific, and social
welfare forms of cooperative institution—that wilbnnect us and address
our problems. We can gradually extend their reaclhat caring can be
better expressed (see e.g. Held, 2006: ch. 10; é&e2003; Robinson,
1999; Slaughter, 2004).

To avoid paternalistic domination, care needs tdnberpreted from
the perspective of the recipient as well as ofptevider. Based on their
experience, recipients can make clear how the tbasereceive should be
respectful and appropriately empowering rather thameaning and op-
pressive, within both families and in a global et Care is sometimes
provided in ways that are domineering, insensitaed ineffective, but
this is not good care. The ethics of care proviglédance for meeting the
needs of persons, including needs for peace andigefrom violence, in
ways that are effective, sensitive, liberating, eegponsible.
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Sara Ruddick has explored how, although actual enstare often vio-
lent, an ideal of nonviolence “governs the praétmfematernal care (Rud-
dick, 2002). She shows how relevant such practcedor those working
to promote peace. Mothers, she observes, oftenotdctnemselves to
renounce violent strategies of control...” A politio§ peace should be
“resolutely suspicious of violence even in the bafstauses.” Peacemak-
ers seldom call for an absolute renunciation ofevioe but they “fix on
inventing myriad forms of cooperation, reconciletji and nonviolent
resistance” (Ruddick, 2002:xviii-xix). Of courseetielaim is not that one
can deal with terrorists or violent states in taene ways that parents try
to deal with violent children. The point is rattibat the values and prac-
tices of care can provide guidance for both.

Guided by the ethics of care we would recognizé ¥igence, or the
threat of it, are expectable aspects of humantyeafid that we can work
successfully to contain their presence and decrib@sdamage they bring
about. We would seek to restrain rather than dggttose who become
violent, we would work to prevent violence rathbart wipe out violent
persons, and we would contain violence as non-ntbles possible.

In a recent article examining Simone de Beauvadileep ambiguity
toward the use of political violence, Kimberly Hiiiegs reviews various
feminist writings on the subject (Hutchings, 20A744132). She says of
Sara Ruddick’s discussion that it “illustrates tmgoing tension between
feminist distrust of political violence and the eartion that in circum-
stances of oppression, the use of political vickentay be a necessary
evil” Hutchings, 2007:114). For Beauvoir, she sa¥the condition of
political action...is..ambiguity and on this basis, she claims that the
guestion of the legitimacy of political violencemrains open” Hutchings,
2007:121). Ruling out violenca priori is as dangerous as the tyrant's or
revolutionary’s willingness to embrace it. Beaui®argument suggests to
Hutchings that, concerning political violence, ‘ithés no stable resolution
to the ambiguity in feminist responses...We arewaéth the responsibility
of judgment” Hutchings, 2007:128-129). My discussiof political vio-
lence fits easily into this tradition.

Robin May Schott effectively argues against the juar tradition on
which a great deal of moral thinking about violenegually rests. She
finds that the just war tradition all too easilyrmalizes war, suggesting
that as long as certain limits are observed, wam@ally acceptable
(Schott, 2008). She uses Kant to argue that waever morally accept-
able, but an ethics of care might even more reli&kkep us from forget-
ting that war is always atrocious, even if sometirhetter than its alterna-
tives. Which terms one uses to make the distinctietween war being
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sometimes necessary or better than its alternabuesiever morally ac-
ceptable is somewhat arbitrary. The point to rensms that it should
always have been prevented, averted, avoidedh#stbecome better than
capitulation against an aggressor or abdicatiomegonsibility in the face
of genocide, the situation already represents ainasnoral failure.

One could argue that the problems of the just veatition result more
from the misuse of its norms, as by the administmabf George W. Bush,
rather than of the norms themselves which do reqtliat war be a last
resort. But the specific norms have been develdpedonflicts between
the armed forces of states. It is questionable ervdhey can be applied to
the kinds of violence engaged in, for instancenbgstate groups trying to
achieve liberation from colonial oppression or fgneoccupation, or se-
cession from an existing state. The ethics of careaccept various under-
lying norms of the just war tradition such as tegquirement than one's
cause be just and that the violence used mustdgogional. It is better
able to keep in mind the overriding context of egrielations between
human beings that are so obviously shattered by war

The Case for International Law

There are good reasons to be sceptical of the segsdf international
law as guidance for arriving at moral evaluatiomsnternational affairs.
By and large, international law has been devisesetoe the interests of
existing states no matter how dubious their claim$egitimacy or how
guestionable their objectives. International lawigsed in favour of exist-
ing states and against groups seeking independendieeir members, or
fundamental changes opposed by such states even sueh changes
would be moral improvements. And the enforcemenntdrnational law
has been inadequate.

However, despite its limitations, international lamay be the best
source of guidance available in the near futuresoat states ought not to
do. The attacks on the validity of internationaklay members and sup-
porters of the administration of George W. Bushehdwne grave harm
and ought to be overcome (see e.g. Krauthamme®; 188ldsmith and
Posner, 2005; for discussion of these attacks segjd Koh, 1997-1998;
O’Connell, 2008). International law has serioushpems, but ought to be
improved, not disregarded.

Among the greatest threats of large scale violéndbe world is the
violence that may occur through military interventi When we consider
the issue of when it would or would not be mordlistifiable for a state to
intervene militarily in territory not its own anadWw one should think about
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this problem, | conclude after examining variouguanents that of the
sources of recommendation available to us, intemnal law is the most
promising. And | conclude that the ethics of camuld recommend re-
spect for international law in the world as it newists, though it would
urge in the longer term less reliance on law andhmore development
of caring alternatives (Held, 2006:ch. 10). Thesmuld include various
kinds of efforts across state boundaries to detll prioblems before they
lead to violence, and efforts to prevent hostiitilarough international
arrangements, some formal, some informal. Nongowental organiza-
tions of various kinds, efforts to alleviate econonmjustices, and agen-
cies to foster peace and head off violence can rbetier exemplify care
than can most law and its enforcement, but therlatiy still be needed to
prevent or limit explosions of violence, and theiet of care would agree.

Relying on experience, we can conclude that noiras independent
states agree to and agree to apply to themselvedacditate progress
toward a less violent and destructive and threateaind insecure world,
and that international law is the best availablerse of such norms. We
can acknowledge that international law should alataysbe determina-
tive of policy, and still maintain that it is des@rg of a very high degree
of respect.

In her bookThe Power and Purpose of International Law: Insgght
from The Theory and Practice of Enforcemeiary Ellen O’'Connell
considers how, to many theorists, “all law, inchglinternational law, is
law because of community acceptance” and not onlyrimarily because
of its ability to be enforced (O’Connell, 2008:Zaw does serve the inter-
ests of those to whom it applies, but this is rbthat supports it. “The
majority of society must voluntarily comply withdéhules for a legal sys-
tem to be maintained” (O’'Connell, 2008:11). Foremmiational law these
supports are more problematic, but there is muahptiance, there are
sanctions, and there is adjudication. O'Conneleaadome efforts in the
U.S. to undermine the authority of internationat/,ldut offers this con-
clusion: “Any effort to weaken international lawlgrserves to undermine
the prospects for achieving an orderly world andgpess toward fulfil-
ment of humanity’s shared goals...” (O’Connell, 2008: There is much
wrong with international law but our task shouldtbemake it better. The
ethics of care would support this task and helghis processes of im-
provement. And it would call on us to make othesere more promising
efforts to care adequately for all persons so haishing those who break
the law would become decreasingly necessary. Howege an approach
supporting international law survive the challeogéerrorism?
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Terrorism and Unilateralism

The administration of George W. Bush has claimed the attacks of
September 11, 2001 so completely changed the wbdtits unilateral
policies of preventive military intervention andsdigard of international
law are needed to defend the U.S. against thettbfaarrorism. Using its
“war on terror” as an excuse, it invaded Iraq ieatlviolation of interna-
tional law, and insisted on a right to launch prdixe wars to protect the
U.S. from evildoers. In these policies it demonstlawhat many of the
most serious scholars dealing with terrorism carsal disastrous misun-
derstanding of terrorism, and what many of the npessuasive voices on
international law and international relations cdesia grievous threat to
peace and world order.

In considering what U.S. policy ought to be, wewdtldegin by reject-
ing the blanket condemnations that demonize albtests as exceptionally
irrational and exceptionally immoral. As Martha @sbaw, who has stud-
ied terrorism as a political scientist for sevatatades concludes, “terror-
ism has been an important part of successful seaggr independence
from foreign domination” (Crenshaw, 1983:7). ltoisly rational that oth-
ers learn from this experience. “Terrorism,” shaetowes, “is a highly
imitable innovation in violent tactics; it combindsama, symbolism, low
cost, and ease of implementation....Thus powerful ef®odan stimulate
the imitation of terrorism...” (Crenshaw, 1983:18).

Mia Bloom, another political scientist, reachescanparable conclu-
sion in her very useful study of suicide terrorisshe notes that “although
the individual bombers might be inspired by seversdmetimes comple-
mentary—motives, the organizations that send theleos do so because
such attacks are an effective means to intimidate demoralize the en-
emy.... [Such] organizations are rationally motivated! use violence to
achieve their goals. The operations are carefidlgwtated and aimed at
ending a foreign occupation, increasing the prest the organization
that uses them, and leading to regional autononayoarindependence”
(Bloom, 2007:3).

Robert Pape, supporting his view with a vast amofieimpirical data,
shows that the primary goals of nearly all teritsrisre to rid the lands of
the groups with which they identify of foreign nliy forces (Pape,
2005). This should certainly be considered in wigigharguments for
military responses to terrorism. It was entirelyefeeable that invading
Irag would produce large numbers of new recruitddarorism.

In her important book on terrorism, Louise Richamsnakes clear
how the “war on terror” is misguided. As should dédeen obvious, “it is
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very difficult ever to declare victory in a war tgrrorism or terror, much
less evil” (Richardson, 2006:176). If the aim of tivar, as Bush suggests,
is to rid the world of terrorists, it makes it fao easy for them to thwart
our aims with occasional attacks. Terrorists wanbe thought of as sol-
diers at war. To grant them this status and excellent recruitiag|,
Richardson argues, is self-defeating (Richards@062.77). A far better
goal would be to contain the threat and reduceamgeal of terrorist
groups to potential recruits. Richardson reviews fistory of fighting
terrorism with military force and “the lesson thets already been taught
many times” that states cannot translate overwhegmiilitary force into
victory over terrorists (Richardson, 2006:180). Fhessians in Chechnya,
Israelis in Lebanon and the Occupied TerritoriestuPagainst Shining
Path, and many other cases provide evidence.

Richardson shows how terrorism, even religiousotesm, is not new
and not especially linked with Islam. Like many ethwho have actually
studied terrorists, she understands that terragigtsalmost never the psy-
chopaths or one-dimensional evildoers they arerqgat to be (Hoffman,
1998; Pape, 2005a; Pape, 2005b:511). They arelyshaiman beings
who think like we do” and who have political godley are trying to
achieve (Richardson, 2006:xvii). They are oftenrgntyoung idealists
wanting to do their part” for their country or gmand “motivated by a
desire to right wrongs and do their best” for wttaty consider a noble
cause (Richardson, 2006:xv). The U.S. governméaiiisre to understand
terrorism or learn from previous experience witthds been disastrous.
“We cannot defeat terrorism by smashing every t&treanovement,” she
writes. “An effort to do so will only generate materrorists, as has hap-
pened repeatedly in the past. We should never tHeetared a global war
on terrorism, knowing that such a war can nevemba... Rather, we
should pursue the more modest and attainable daairdaining terrorist
recruitment and constraining the resort to thddaftterrorism” (Richard-
son, 2006:xvii; Held, 2008).

Far from ending the violence of terrorism, massigprisal attacks
usually create more terrorists. Mia Bloom noteg tharael has responded
to every ceasefire of Palestinian suicide attadkls targeted assassination
thus unleashing a new round of reprisals and cousttacks” (Bloom,
2007:190). The reasoning has been that assasgjithéim operatives saps
the effectiveness of terrorist organizations. Buhas not worked: the
organizations “are fully capable of replacing opiess as fast as Israel
targeted assassination eliminates them” (Bloom,7Z&) For every one
killed, another two are available to take theircplaThe key, instead, in
Bloom’'s view, “is to reduce the Palestinians” matiens for suicide
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bombing rather than their capabilities to carryntheut.... There are no
military solutions to terrorism” (Bloom, 2007:39-¥0rhe lessons of the
past, in case after case, are that harsh counter tactics have the in-
verse effect. Though they may be politically populéth the supporters of
those who use them, terrorism has actually beeecenden those resort-
ing to it have found other means to pursue thealgyo

There have been recent arguments that we are fetied new kind of
terrorism. It is asserted that although terroristthe past may have been
open to negotiation and capable of being detetherynew terrorism” of
Islamic fanatics is closed to rational responsa$ @annot be contained,
only eliminated. The argument serves to promote“tya” on terror, but
has been effectively refuted by Martha Crenshaw atiers (see e.g.
Crenshaw, 2007). One of the gravest mistakes dBtisl administration’s
response to terrorism has been to collapse vefgrdift elements of vio-
lent opposition to U.S. policies into one unifieehemy” who is evil. The
context in which different groups resort to tersamiis important: different
policies are needed for the very different situsiohat devolve into vio-
lence.

We can conclude that terrorism is not uniquely @tngs. It is political
violence that often, though not necessarily, targétilians. It often aims
to create sufficient fear to cause others thandtadtacked to change their
policies. It usually causdar fewer civilian casualties than war, and can be
less unjustifiable than war. It resembles guerrille or small war in some
ways, but it is not the same as war. Terrorist gsouse crime to achieve
their political goals and can be responded to & ghort term with the
apprehension, trial, and punishment of those irelin ways that mini-
mize the appeal of such violence. Responding withemwwar magnifies
not only the violence, with all its moral costs;tlalso the sympathy felt
for the war's victims and the terrorist groups veteim to fight for them.
In the longer term, responses need to involve diplic, political, social,
and economic measures.

Much is often made of the difference between inbeatly targeting
civilians, as terrorism often or on some definisaoes, and only killing
civilians unintentionally, as does conventional faee in the view of those
who think conventional warfare can be morally jiisti while terrorism
never can. Together with many others, | do notevelithe distinction can
bear the moral weight it has been assigned.

The distinction between targeting civilians intenglly and only kill-
ing many more foreseeably as collateral damage sniitdle to those who
identify with the dead. Even if terrorism does #&rgivilians (in fact it
often, as well, attacks military targets) it is akby far, far less deadly than
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conventional warfare. Conventional warfare may [@iot an intent to
spare civilians, then yield to “military necessitjpombing whole cities
and all their inhabitants, as with Dresden or Hiiom in World War |l.
Or, as weapons become more precise, it may tapgeif& persons and
only kill civilians inadvertently but in far greataumbers than those killed
by terrorism. Over many years Palestinian civild@aths have been very
many times greater than Israeli civilian deathsiltesy from the conflict.

When the U.S. responded with military force in Ireg what was
claimed to be a terrorist threat posed by Saddamsséln, it caused the
deaths of some ten thousand civilians in just tiitéal invasion (Massing,
2007:82-87). Since then, the war has led to theéhdeaf many tens of
thousands and perhaps hundreds of thousands diiesvi(Altman and
Oppel, 2008:A14). Terrorism, in comparison, hadeHilrelatively very
small numbers.

In conventional war, the killing of civilians becesiroutine and often
overlooked. In a review of several books on whatwhar in Iraq is really
like on the ground, a reviewer cites the accoura stipporter of the war
who relates that, while his platoon was on its sdcpatrol, “a civilian
candy truck tried to merge with a column of our adnvehicles, only to
get run over and squashed. The occupants were sthaslyond recogni-
tion... ripped open and dismembered, their inteststemwvn across shat-
tered boxes of candy bars...” The reviewer commédras this incident is
notable mainly for the fact that the platoon stahpeom the many ac-
counts | have read of the Iraq war, when a U.Svapmuns over a car, it
usually just keeps going” (Massing, 2007:82)

Certainly, some terrorists commit atrocities that absolutely horren-
dous. So do some armed forces members in the cofifighting wars. A
difference is that the latter are much less oftgrorted.

Terrorism is often associated with murder and t&st® with persons
having blind and murderous intentions that are hdymtional control.
Terrorists do not engage in what are often conediged as honourable
contests between opposing armed forces, subjdbettaws of war; they
murder innocents and blow up children. They arequitled by the Just
War principles that are thought to make it possiblethe wars that we
and our allies fight to be justifiable.

Consider, however, how the issue might be viewedhfthe point of
view of an opponent. The demand that opponentseotlt S. fight the way
the U.S. does, with armed forces and conventiomalpens, amounts to an
argument that they should meet us on our own growhdre we have vast
superiority, so that we can defeat them. From gooent’s point of view,
it would be highly irrational, suicidal one mighays to do this. The ra-
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tional course of action for anyone confronting th&. and its allies would
of course be to confront the vast military arseehyed against them in a
way that would help to neutralize such superio@tyterrorism has shown
itself able to do. Any rational opponent has reasoquestion a demand
by states with powerful armed forces and sophisttaveaponry that
attacks against them be confined to attacks ag#iest armed forces. It
asks opponents to fight with the weapons of thegsiw where they will
be at an enormous disadvantage. As Lionel McPhesaah of Michael
Walzer's demand that native groups seeking libenathust “earn” their
freedom by confining their attacks to members & #nmed forces and
refraining from attacking anyone else: “this reeafs..condescension”
(McPherson, 2008: typescript 8). From an impartaindpoint it can be
understood that terrorism is a useful weapon dictéizat helps to neutral-
ize the enormous military power possessed by saaess Using this
weapon would be the rational course of action tahsstates’ opponents,
and not clearly more immoral than war.

Sheikh Ahmad Yasin, founder and spiritual leadeHafmas who was
assassinated by Israel in March 2004 expressedhdie as follows:
“Once we have warplanes and missiles, then weldak bf changing our
means of legitimate self-defence, but right now,car only tackle the fire
with our bare hands and sacrifice ourselveBtg Daily Star[Beirut],
February 8 2002 cited in Bloom, 2007:3-4). The secretary-gahef the
Palestinian Islamic Jihad, as summarized by Ehuth&k, put it this
way: “Our enemy possesses the most sophisticategpams in the world
and its army is trained to a very high standard... Ndee nothing with
which to repel killing and thuggery against us @tdbe weapon of mar-
tyrdom. It is easy and costs us only our lives...uidan bombs cannot be
defeated...” (Bloom, 2007:89-90).

The goals of some terrorists are, without doubtrathp abhorrent. So
are the goals of some who use ordinary military gowar brutal repres-
sion. If, however, their objectives are justifialdad if violence is only
used as a last resort, the weapon of terrorismhamd it is used are not
necessarily morally worse than the weapon of cotiweal military force
and how it is used.

The ethics of care would direct us to pay attentmthe points of view
of those who use terrorism, and to counter temorsth policies that will
be not only more caring in the ways that they tredues minimize vio-
lence but also more effective in undermining thalerice of those oppos-
ing us.

The administration of George W. Bush instead ubedwar on terror”
as an excuse to invade Iraq and to ignore intematilaw. It has insisted
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on retaining the right to launch preventive warsafeguard the U.S. and
its citizens from “evildoers” who may engage inaid others to commit

terrorist attacks against it. The result has kmeextraordinary decline in
the power of the United States to gain supporafat decrease opposition
to its policies and interests.

O’Connell discusses how U.S. participation in theking and promot-
ing of international law used to have great infleemintil the ascendancy
in the administration of George W. Bush of neocoresive claims of
U.S. superiority and exceptionalism entitling th&SUto be above interna-
tional law. Such views are not shared by the réshe world. The result
has been that “the U.S.’s reputation has plummeted,with it the ability
to influence” (O’'Connell, 2008:129-131).

International law condemns terrorism, but it alsées out responses
that violate the basic international norms of notefivention. We do need
to ask, however, whether preventing or respondinggtrorism would be
legitimate moral grounds for military interventioBould such interven-
tion be justified for humanitarian reasons? Or dawillitary intervention
to prevent terrorism be justified on classic grainfiself-defence?

When Is Military Intervention Justifiable?

If we look to international law for help in answagi questions con-
cerning terrorism, we may find some ambiguous arsWwat many helpful
recommendations capable of guiding policymakers thed critics. Al-
ready clearly enunciated are the norms of inteonatilaw requiring states
to renounce aggression against one another arebtotto military force
only on grounds of individual or collective selffdece authorized by the
UN Security Council. The principles for the so-edllWestphalian system
of world order that was in place for centuries wimenulated in the pe-
riod after World War 11, incorporated into the Usit Nations charter and
subsequent Security Council resolutions and they l@en implemented.
They have been modified to include the allowing-emptive strikes in
cases of imminent attack, but to rule out the lafdight to launch a pre-
ventive war that the administration of George WsBhas proclaimed for
itself (Farer, 2003:621-628)Discussions of preventive war have also
shown how unwise as well as illegal it would bee(seg. Barber, 2004).

Also developed has been a considerable literatstarting in the
1990’s, on intervention for humanitarian reasons|uding how military
intervention to prevent such massive violationburhan rights as occur in
genocide and ethnic cleansing might be reconcilgh international law
(see e.g. Reed and Kaysen, eds., 1993; Hoffman®6; 18hesterman,
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2001; International Commission on Intervention &tdte Sovereignty,
2001; Holzgrefe and Keohane, 2003; Chatterjee amei8, 2003). It can
be concluded that respect for human rights hasrbecpart of the re-
quirements recognized in international law, altHfouwrms concerning
intervention to prevent violations of human righesnain in much greater
uncertainty than the norms for self-defence. As mas Franck writes
concerning contemporary international law, “it leesome commonplace
that the international system may lawfully intergdn situations of cata-
clysmic civil strife and other massive violationshmman rights, with or
without the consent of the government of the plabere the violations
are occurring” (Franck, 2006:99). Considerable glisament remains on
how to interpret these norms, but an independemnassion did reflect
some consensus in its report calldte Responsibilityo Protect(Barber,
2004). What remain much less clarified are reasleradrms that could be
incorporated into international law for militarytémvention to prevent or
deal with terrorism, and whether any interventionsimhave Security
Council approval.

Contemporary international law pulls in contradigtalirections con-
cerning intervention. On the one hand, key and lestgblished principles
of international law demand respect for sovereigatgd hence for non-
intervention. At the same time, an imperative faleivention has devel-
oped: When governments trample egregiously onititeés of those they
govern, or fail miserably to protect their citizeinem such gross viola-
tions of rights as take place in ethnic cleansingenocide, international
law permits or even calls upon states to take acfiorelated international
norm seems in the process of developing in the wedikbe upheavals in
the Balkans and demands for secession there aedtese. It demands
that in pursuit of self-determination, there mustrbstraint on the part of
statesresistingsecession as well as restraint on the part of tkes&ing
independence (see Bayefsky, 2000: especially Peifet Bayefsky,
2000:118). Fairly clearly, sovereignty in interoaial law today does not
grant states complete immunity from intervention.

One can agree there is a grave danger in suppdtinganitarian in-
tervention,” as Margaret Denike shows (Denike, 2988.21). Enemies
are demonized as barbaric, inflicting horrors oifpless victims, espe-
cially women and children, thus purportedly justify Western interven-
tion in the name of civilization. The U.S. invasiofi Iraq gives every
reason to be wary of such narratives. The conat$iowever, should not
be that we must always avoid intervention, takimgrasponsibility for
preventing massacres and genocides. Distinctiorsl b@ be made and
international law is helpful in making them. Onegini think that because
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of the contradictory pulls within it, internationaw would be of little help
in arriving at moral evaluations of military intemtion, but this should
not be the conclusion. On the contrary, it may roffeeasured normative
recommendations for a dangerous actual world.

Consider, briefly, three cases of military intertien or possible inter-
vention in the grey areas of intervention on otlgeounds than self-
defence: Rwanda, Kosovo, and Iraq. | do not inclAdighanistan, since
this has generally been interpreted as a casdfedefence against attack
rather than of intervention (Franck, 2006; Stromns&003). The U.N.
Security Council determined, in the wake of thet8eyber 11 attacks, that
when a state supports and harbours a non-statisergroup it opens
itself up to measures of individual or collectivefehce that may be taken
against it, in accordance with accepted internationles, by those such
groups attack (Franck, 2006:104). Many aspecthefU.S. military re-
sponse in Afghanistan may have been unwise andtifigble, but it was
not the threat to international law constituted foy,instance, the invasion
of Iraq. Nor was it interpreted as a case of hutaaian intervention, and |
am limiting the discussion here to military intemtien on other grounds
than U.N. authorized self-defence.

Concerning Rwanda, something of a consensus hasoged that the
world community should have intervened to prevdm yenocide that
occurred there in 1994, in which perhaps a miljg@ople were killed. |
agree, though perhaps with less conviction thanesothers, and that
international law would have accommodated itselfstmh intervention
seems relatively clear.

| also think that the U.S.’s part in the NATO intention in Kosovo in
1999 was morally defensible, although much moraighbave been done
earlier to curb the violence in the region andrevpnt the deterioration in
the coexistence of ethnic groups that occurretiénbreakup of the former
Yugoslavia. Depending on the interpretation, ind¢ional law may well
agree with the conclusion that intervention hers juatified. Even though
the NATO intervention was not in compliance withe threquirement of
Security Council authorization, it seems to haverbé&und permissible
under international law (Franck, 2003). Strong arguts for intervention
have been offered by the Independent Internati@uethmission on Kos-
ovo, which concluded that the intervention wase(il, but legitimate”
(Independent International Commission on Kosovd@®@0Richard Falk,
himself a member of the commission, writing in thmerican Journal of
International Law said that “in Kosovo the moral and political cdse
intervention seemed strong: a vulnerable and ldmged majority popula-
tion facing an imminent prospect of ethnic cleagsby Serb rulers, a
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scenario for effective intervention with minimasks of unforeseen nega-
tive effects or extensive collateral damage, amdathsence of significant
non-humanitarian motivations on the interveningsiéds such, the foun-
dation for a principled departure under exceptianiadumstances from a
strict rendering of Charter rules on the use ofdogseemed present” (Falk,
2003:591)

The intervention in Iraq, however, was very diffard think it is clear
that the U.S. invasion of Iraq in early 2003 wagallg wrong as well as a
grave violation of international law. Internatioalv clearly ruled out this
violation of sovereignty and has continued to rieaffthat judgment since
the invasion. There seems to have developed imremars a kind of
“retroactive endorsement” or “ex post facto validat of some interven-
tions (Franck, 2003; Stahn, 2003. For a nuancedd#fetent interpreta-
tion of retroactive justification, see Byers ande€terman, 2003:804-823).
For instance, even though NATO's intervention insieo did not receive
prior authorization from the Security Council (besa of the threat of a
Russian veto) the Security Counsiibsequentlytook action implicitly
endorsing the intervention. In this and severaépttases (Liberia, Sierra
Leone) although international law was technicallglated, it was not
seriously undermined because the offending actias l@gitimated after
the fact. But the U.S. invasion of Iraq was nogltkis. It not only failed to
receive Security Council authorization, it was dgaot an expression of
the “collective will.” And it hasot received retroactive justification.

To many defenders of international law, the systerafusal to be bullied
by the U.S. to authorize the invasion of Iraq cereto accommodate itself
to it by retroactive justification is a sign thdiet system of international
law does indeed have considerable strength (F&lR3;2Franck, 2006;
Stahn, 2003). Franck notes that “the Security Cibinas been scrupulous
in its resolutions pertaining to Iraq to avoid dngg that could be inter-
preted as a retrospective validation of the invas{&ranck, 2006:97n35).
Retroactive justification is certainly not a vemgtisfactory expression of
international legality or of global moral consensBst it is far better than
failing to obtain even this. And it may provide theurce for a tentative
normative principle with which to make the necegsdistinctions be-
tween different cases of intervention. It allowstassay thatonly those
interventions capable of receiving at least retribae justification in in-
ternational law if not prior Security Council authipation should even be
considered candidates for morally justifiable intention Using this test,
the invasion of Iraq fails, the NATO interventiom Kosovo passes, and
intervention in Rwanda would have passed. Theséhareutcomes | think
we need to reach, using the version of the metliodfi@ctive equilibrium
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for moral justification that | have advocated, dmeing mindful of the
considerations of care articulated by the ethicscarfe (see especially
Held, 1989:chs. 4;15; Held, 1993:ch. 2; Held, 20088).

International Law and the Ethics of Care

There are different theories of international lafvcourse. It is amor-
phous and hard to define, yet it can have whatlachaptly call “law’s
power to pull states toward compliance” (FranckQ&90). Morality is
even more amorphous and hard to define and therevan greater differ-
ences among conflicting theories, yet it also cad abviously should
affect what we do. International law is not limitam explicit documents,
resolutions, or decisions. It includes the argumearitscholars and com-
mentators, and the shared principles of the woddhraunity. One can
argue that international law, even more than domeatv, ought to be
respected as morally compelling because it is dependent for its inter-
pretations and power on good moral arguments assl dependent on
flawed and actual institutions. Moral philosophenre accustomed to
learning much from legal scholars and judicial dieeis in domestic law;
they should become accustomed to doing the sarhentérnational law.

It seems apparent that in a world dominated byestatriving to pro-
mote their own interests and threatened periogidsllwar, terrorism, and
catastrophe, the rule of law and thus internatidaai ought to be pro-
moted. This can be demanded on many moral growsut$) as Kantian
ethics and utilitarianism, but it can also be dedahby the ethics of care.
On the other hand, from the perspective of thecstbf care, international
law is not as much of an answer to the problemscandlicts of the world
as many theorists suggest. From the perspectivaref law is a limited
approach for a limited domain of human activityr fteat domain, imple-
menting it may be the best we can hope for in tleetsun. International
law may help us escape the worst impending disasteviolent conflicts
between states and groups, and of imperialism{itasm, and ignorance.
However, as we look ahead to how humanity neegsdgress, the ethics
of care offers hope of something more satisfactban a world of states
and groups all pursuing their own interests, at bestrained by interna-
tional law.

As Fiona Robinson argues, a feminist political @tificare, with its re-
lational view of persons and attention to actuakc&ontextualizes the
human condition. In contrast with neo-liberal pg; it focuses on the
“social, economic and political contexts in whiclarficular claims...
arise,” and thus on how these contexts need taripeoved (Robinson,
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2006:14). “A care-based framework for ethical glataion,” she shows,

“can provide the basis for normative critique, sfmnmative global social

policy and innovative local and global institutiotts address inequality,
poverty and suffering on a global scale” (Robins2006:22). Joan Tronto
has suggested that peacekeeping is a kind of calle &he sees an impor-
tant shift in discourse about humanitarian intetioenfrom something like

a “right to intervene” to a “responsibility to pemt.” And she interprets
this as being in line with a shift in moral disceerabout international
affairs from an ethic of justice to an ethic ofeéfFronto, 2007).

Guided by the ethics of care, we would encourageestto take re-
sponsibility for protecting vulnerable populatiomsd for promoting
peaceful resolutions of conflicts before they esgalnto violence. Nego-
tiating disputes, non-coercively if possible, add@ssing the problems of
those politically disenfranchised or economicalkpleited can become
practices of care. They can much better exemplfe ¢han can applying
sanctions to lawbreaking states or punishing inldigls who commit war
crimes. Properly developed, they should make tleel rier military inter-
vention, for forces to keep the peace between mgrgroups, and for
enforcement of the reasonable restraints of lawyh@h all can become
accustomed, ever less demanded. Instead of focesimyles to be fol-
lowed and violations to be punished, the ethiceané would attend to the
political and social and economic problems that entlie rules so often
inadequate in their protection of actual persordgnoups. It would focus
our attention on providing for the needs of alkirg for the environment,
and fostering relations of trust and mutual concern

Gradually, within networks of interaction and caithe need for mili-
tary intervention and the enforcement of internalolaw might be re-
duced, though not eliminated. We can hope and viorkthis, though
changes in the direction of the world toward argguiglobal order will take
vast, prolonged, and organized efforts. We caermouraged, however,
at how the interest in human rights has transformestnational law and
the policies of many states in a mere half centlihjs could come to be
matched by an interest in caring networks. It isncanetworks that sus-
tain the human beings whose rights are to be réspeand caring net-
works that allow persons to flourish.

Notes

* This paper is based in part on my bodkee Ethics of Care: Personal, Political,
and Global (Held, 2006) andHow Terrorism Is Wrong: Morality and Political
Violence(Held, 2008).
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1. Statements by Khalid Shaikh Mohammed illustthis. See Liptak (2007: 1;
23).

2. Massing writes that “10,000 civilians at a minimwere killed during the inva-
sion, the large majority victims of the coalition.”

3. For an analysis of the George W. Bush adminietr& “aggressive unilateral-
ism,” see Hammond (2005).
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GLOBAL CIVIL SOCIETY
AND INTERNATIONAL MORALITY

PAUL H. GILBERT

1. The politics of identity, particularly in its natialist form, pro-
vokes a cosmopolitan reaction. Nationalists holdt ttve have special
obligations to our compatriots in view of our shneational identity.
Cosmopolitans, by contrast, deny this, holdingaadtthat we have the
same ethical obligations to everyone in the finstance, with the possible
exception of family and friends. But, more espdgjalve have no ethical
obligations deriving directly from our membershiprational or similar
identity groups; none, that is, from the positiavs are in corresponding
to our actual or desired political memberships. WMégy, of course, have
political obligations and they may thus give risdirectly to special ethi-
cal obligations. But this is, broadly speaking, tlesult of political ar-
rangements justified by administrative conveniereel, perhaps, psycho-
logical constraints. Such special obligations tmpatriots are not funda-
mental and thus cannot themselves ground politigalipings, which
would, ideally, be genuinely cosmopolitan. Nor, thre cosmopolitan
view, can such special obligations be allowed tecabe the fact that our
fundamental ethical outlook should be that of &eit of the world “in
which we look neither to this corner nor to thaif lmeasure the bounda-
ries of our nation by the sun,” as the Stoic plufser Seneca put it.
(Dower, 2003:22)

This view is commonly backed up by a claim seemingit available
to the ancient Stoics, namely that we now live igi@bal civil society, if
only in an emergent form. This claim is, | thinkidnded to support cos-
mopolitanism in at least three ways. The firstdgghological: we are able
to think of ourselves as citizens of the world esitthan only of smaller
units, and thus to embrace wider obligations, awof our sense of being
members of a worldwide society. The Greeks and Remir example,
with their knowledge of, but lack of contact witdpcieties beyond their
own were not in this position, leaving the Stoipieation to world citizen-
ship purely notional. The second plank of the argoiis normative: on
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the assumption that the special obligations sugpésederive from na-
tional identity are generated by certain sortsedétionship in which we
stand to our compatriots, it is held that relatfps in no way ethically
different subsist between members of global ciwdisty, so that the same
sort of obligations exist among them too. Our fundatal identity, inso-
far as identity is ethically relevant, is a glol@ntity. The third plank is
political: whatever grounds there are for basing plolitical arrangement
of statehood on its correspondence to a civil $paarry over in principle
to global governance and, at the least, to the sbpolitical equality
among people generally that exist among membeendadquitable state;
for this sort of claim to shared governance andtipal equality will de-
rive from their shared membership of a global chatiety.

2. There are some large and fairly fuzzy philosophasdumptions
involved in these lines of thought in favour of @asmopolitan political
ethic. My purpose here, however, is only to intgate the notion of a
global civil society that they employ. But, in orde see what global civil
society might be, whether it exists in any form amdat ethical conse-
guences would follow, we need to look at what cidlciety generally
might involve. And this is not easy, for it is gghly ambiguous and con-
tested concept, so that we will need to identifg #pecific conception
congenial to the use made of it by cosmopolitans.

While the contemporary concept of civil societyaihits variations has
grown a long way from its roots, it has not, | be#, entirely ceased to
draw from them. In the seventeenth century, of seucivil society was
contrasted with the state of nature. On the Holalpeatcount the state of
nature is, notoriously, a war of all against akvdid of social relation-
ships. On the Lockean one there are already soalaiionships because
the law of nature requires us to respect the rightsthers as well as per-
mitting us to defend our own rights. And Locke alforights of liberty
and prosperity in the state of nature, in additonhe Hobbesian right to
life, in the sense of a right of self-preservati@ut for both what were
lacking were the sorts of relationship than caneupioh a modern state. In
Hobbes’s case this is because something like a Eaequired for civil
society to exist at all; in Locke’s, because altjlopeople can come to-
gether into a society prior to statehood, that edgcivill then require a
government which constitutes them as members tdta. $~or both it was
the America of their day that was the pre-moderengdar of what was
lacking before civil society came into being (seebbes, 2008:ch. 13;
Locke, 1993). What seemed to such thinkers to ¢larig there?
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It is unhelpful when considering the contemporaspaept of civil so-
ciety to reply directly to this question that aisbcontract was missing in
native American societies which prevented them fiqpmalifying ascivil
society. Rather it was what Adam Ferguson laterhamsised (Ferguson,
1767) as necessary, namely civility itself. Ignarahthe rules that actu-
ally regulated the conduct of native Americans, ttiakers of the seven-
teenth century viewed their relationships as unodiled and violent.
Then, since they thought of the required rulesresng through the kind
of mutual agreement represented by a contract, itifeyred the absence
of one, and hence a state of nature. It is a caintinfeature of conceptions
of civil society that its members are bound togethethe observance of
common rules. Ferguson himself clearly thinks iesthterms while break-
ing with the social contract condition, and, thoudghdoes not, like later
thinkers, contrast state and civil society, he dbéetk of compliance with
the rules that provide the framework of civil sagias achieved otherwise
than simply by state sanctions, in his case, thuiahg exercise of civic
virtue.

Hegel, while contrasting state and civil societges the latter as an
area in which “each member is his own end, evengtlglse is nothing to
him” (Hegel, 1967:3;ii;182). But to achieve indivial ends participation
in a system of interdependence with others is requia system requiring
compliance with rules. Hegel sees this as neithmatter of private moral-
ity, since it can be forcibly required, nor as mated simply by fear of
such sanctions. Rather it is a consequence of goaypne’s role in civil
society; and here Hegel stresses the variety eEritlat comprise the sys-
tem of interdependence which civil society involvetany of these are
identified in terms of economic factors, and théd IMarx to view civil
society as a site of conflict between competingviddial interests. This
leads away, of course, from the idea that Hegesgiwes from earlier
accounts of rules required for the functioning otisty generally. It is
perhaps for this reason that contemporary accdolitsv Gramsci rather
than earlier theorists in excluding economic intécas as well as rela-
tions with the state from the sphere of civil spgid-or economic man is
taken to be motivated in a more crudely and diyesélif-interested way
than Hegel seems to have envisaged, while arguaditypancy of the
social roles comprising civil society requires Hadent sort of motivation.

Thus the usual contemporary account of civil sgcigthich cosmo-
politans take over for their global conceptionofsa system of social rela-
tionships other than those of a directly political economic character.
And, though this is generally implicit and undersfied, it is the sort of
system of social relationships which conduces ®i political relation-
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ships and fair economic ones. The thought here s¢erhbe that the rules
governing the social relationships of civil societse in, a broad sense,
moral rules, incompatible with grossly oppressiveegploitative political
or economic interactions—a notion that scepticsuaitwivil society like
Marx have, of course, rejected. It is, howeverjraportant feature of the
thinking behind the idea of a global civil socieBor while such theorists
discern an absence of those gross political andagni ills within states
supposedly corresponding to healthy civil societiesy detect their pres-
ence at an international level and believe thatgttesvth of a global civil
society will serve to mitigate them. They claim tthlis is just what is
emerging now.

3.  How do cosmopolitans see global civil society? Eteme, | think,
a number of distinct aspects to the claim that susbciety exists, at least
in a nascent form, common to most cosmopolitans amploy the idea,
thought they place different emphases upon thera.fifét is the fact that
processes of globalisation such as increased at¢oesemmunication,
information, travel and trade across state bortiessled to the develop-
ment of social relationships between people froffedint countries on a
large scale. The second point is that this sodeselopment has enabled
people to see themselves not just as citizens dfcpkar states but as
global citizens. The third, and not necessarilgtesl, notion is that the
status of global citizen is bestowed in virtue bé tgrowing extent to
which international law recognises individuals wdevide as bearers of
rights and duties. The fourth fact adduced is thate has been a rise in
social movements with various international objexgiincluding the pro-
motion of human rights, the reduction of world payeand disease, coun-
tering climate change and so forth. While ofterlised through associa-
tions of individuals, many become institutionalisesl non-governmental
organisations and as such may be linked to thegetam the status of
individuals previously mentioned which stem fronti@es by the United
Nations and international courts. The final ideat tmust be mentioned is
that all the above features of the contemporarpeege taken to reflect a
growing attachment to a cosmopolitan political ethin that the values
presupposed are global in scope.

We can, however, leave this last point to one sidee, even if it is
true, it does nothing to show why waouldadopt a cosmopolitan ethic.
Those growing numbers of people who do so may dacadequate justifi-
cation. Indeed they may be misguided; falling iatdrap set by interna-
tional capitalist elites, as some neo-Gramscialkgal(Katz, 2006), and
abandoning local allegiances which could offer meffective sites of
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resistance to the injustices of globalisation. st the alleged growth in
a cosmopolitan ethic could show is that there ipsyrhological barrier to
it, as some identity theorists may claim. Similansiderations apply to
the second point mentioned above, namely that pemgreasingly see
themselves as global citizens, with the wider lbgaland responsibilities
which this entails. So far we are given no reaswnsb thinking of our-
selves. Nor does the mere fact of cross bordetiaakhips mentioned in
the first point provide a justification, only anganation. What might give
a reason would be that these relationships mitiosd within states in
establishing an Hegelian system of interdepend#rategenerates recipro-
cal obligations. But it is hard to think what miglystematicallydo this for
the relationship in question. The best candidatieghinbe economic rela-
tionships; and certainly embarrassment at the ¢iondi under which
articles consumed in the West are produced elsewhes led to attempts
at improvements. Yet such economic relationshipspagcisely what most
cosmopolitan theorists exclude from the spherawf fociety. An excep-
tion is John Keane (Keane, 2003).

The other area excluded is, of course, politiciti@nships and this is
what disqualifies the third point mentioned frormsileration, though this
seems to escape the theorists who refer to it dspeDower 2003:141;
Kaldor, 2003:588). For the supposed status of ¢glolizen that arises
from being made a legal subject in international &ssentially involves a
political relationship to the agents of those statdich have acceded to
the relevant treaties or in other ways become arahe to international
legal norms. The notion of citizen is ambiguoubetsveen membership of
a state or supra-state organisation on the one dwaahdiweller in a city or
analogous residential community on the other. Ihas$ that the latter is
metaphorical usage (pace Dower 2003:26) dependerihe former, but
rather that the former is a more specialised usiage the latter. And it is,
surely, the latter notion that the cosmopolitan whimks of global civil
society in terms of a collection of global citizemseds, namely the notion
of people dwelling in the same place—the whole dwefin a way that
produces relationships analogous to those of dwgelle a shared city.
Here again it would be better for such cosmopadditemthink of this des-
ignation to apply to everyone, as in the inadmissibird point, which
trades on an equivocation in the sense of “citiz€oft if, as some suppose
(see Dower 2003:144), it applies only to those whahink of themselves
then the analogy between the relationships failg. IBshall return to the
possibility of such an analogy shortly.

Meanwhile we must consider the fourth point claintedndicate the
growth of a global civil society, namely the riseassociations with inter-
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national membership, global objectives and, perhegsmopolitan values,
together with related institutions such as NGOsaVirg aside the objec-
tion that these are, for the most part, politiagamisations which work by
bringing pressure to bear on particular statesitalbh a concerted way,
there is, surely, an over-narrow view of what sfrassociation character-
ises civil society involved here. Although orgatisas like churches,
cultural groups, professional associations andetradions are regularly
cited as examples of foci of relationships in csdlciety, they are highly
formalised ones, presupposing rather than illustyathe civility of civil
society. For that we need to turn instead to tieafamundane association
involved in relationships with neighbours, colleagwand fellow partici-
pants in a wide range of shared activity. Arguablig this which gives
rise to the sort of special obligations that cosatitgns wish to generalise
to a global scale. Mere membership of formal asdimeis surely does not.
So if it is membership of such international asatans that is taken to be
expressive of a sense of world citizenship themethe psychological
claim that this sense enables us to embrace widigations is poorly
supported, let alone the normative or politicairag All in all, then, the
case made for an emergent global civil societyasddils to advance the
case for a cosmopolitan political ethic.

4. What has misled cosmopolitans is, | believe, aakistabout the
sort of morality that is involved in the relatioms$ of civil society. It
involves an illegitimate shift from the idea thatdugh such relationships
shared goods are promoted to the assumption tlavaiuing such goods
that motivates the relationships and the pattefneeaprocal obligation
they involve. The formulation that it is throughch relationships that
shared goods arpursued((see e.g. Dower 2003:xii) is ambiguous be-
tween them. Then, cosmopolitans claim, just becaosedisantglobal
citizens value globally shared goods they can uaHerthe associated
obligations and thereby enter the relationshipsaostituted. Yet these
relationships, | suggest, are not so easily estaddi. They are real rela-
tionships founded on actual interdependenciesaitiqular those involved
in the performance of certain roles. The obligatiamvolved flow from
this, irrespective of what the participants valae, that it is immaterial
whether the participants in them are motivated h®y pursuit of shared
goods or not. All that is required is that they eridken the relevant roles
or other rule governed positions. But in the absesifcthe associated in-
terdependencies on a global scale these positrensimply unavailable to
soi disantworld citizens. Valuing shared goods is no subtsit
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It is no substitute because it does not institutegame of rules which,
however vague and unstated they may be, is whatitates civil society.
And it is precisely such a regime of rules thdaiking in the global case.
This is why, to return to a point mentioned earlibie analogy between
citizens of states and so-called global citizersaks down; not because
the former are members of a political organisatidrich is absent for the
latter, but because their state citizenship is @®ehon a social role of
citizen that is unavailable to the latter. Thisiabcole stemming from
occupancy of the same place as others is itsethaptex one, involving
not only behaving in a way that does not harm ¢eraf others but mak-
ing, as it is put, one’s contribution to societhiraugh one’s work and
other dealings with those with whom one associ&iesice to be a citizen
in this sense requires occupancy of a variety beiwotoles, the proper
performance of which is necessary to being a gatizen—a point that
Aristotle made by comparing citizenship to membigrgif a ship’s crew
each of whom has a different function (Aristotl®92:book IlI). This
analogy points up the difficulty in the idea of lgéd citizenship. For, while
one can see how the proper performance of theseapydoles in life can
contribute to the good of a city or a country, dhd neglect of them be
damaging to it, it is quite unclear what this wouatéan on a global scale.
And this is at least partly because one can s#eeanore local level that a
society’s good is constituted by its members’ adhee to its rules, rather
than their acting in ways so uncontrolled and udjgtable that life in the
society is intolerable. Yet no universal regime spich rules does, or
probably could, exist globally.

Political citizenship is, | have been urging, ded¥rom social citizen-
ship of this sort, its more precise and articulatdds a development of the
latter’s tacit ones. Since the sort of thing thaesroopolitans mean by
global civil society does not make such sociakeitiship available it fol-
lows that the analogy between state citizenshipghoitll citizenship fails.
And with it fail the political arguments for globgbvernance or related
arrangements that are founded on the claim thatlweady have a global
civil society. If it exists at all it is just nohé right sort of thing to support
such arrangements.

5. There are other, and perhaps better, argumentofmmopolitan-
ism which do not rely on the idea of a global csdkiety. But the one that
| have rejected is aimed to undercut the supposeis bor a politics of
identity in its nationalist form. Yet nothing | hasaid about the nature of
civil society gives any support to such a politg@ther: it is, indeed, en-
tirely independent of it. In the first place theseno implication in my
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account that the social relationships of civil stgiare founded on a
shared national identity, so that the obligatiohsitzenship are felt in

virtue of such an attachment. Quite the contraoy;this would, | believe,

be to make a similar mistake to that with whicthliged cosmopolitans,
namely to base such obligations on the participargtiies. Rather they
arise from the social roles they play, and thegations of citizenship

spring, not from a single source, but from the etgrof these roles and the
way they contribute to a system of interdependence.

Secondly, though | have hinted that the rules =g civil society
will be different in different places, so that noiwersal requirements for
world citizenship are forthcoming, this does nopiynthat these diverse
rules somehow mirror national differences. Pertiapg sometimes do. At
others they reflect differences in the variety otupations and forms of
social life to be found both within and across oradil borders. In the latter
case the mores of élites tend to be more simikm those of other social
groups, and this has no doubt contributed to tasidn of the possibility
of world citizenship. In general, however, whethkiferent mores can
give rise to common citizenship admits of no alrstemswer. Connected
to this, then, is that there seems to be no priedigr individuating sepa-
rate civil societies. A fortiori nationhood woul@tnprovide such a princi-
ple, even on the questionable assumption that dhaaonal identity is
conducive to the existence of civil society.

Yet rejecting a cosmopolitan political ethic fouddan global civil so-
ciety does not plunge us into a world bereft oéinational morality any
more than it returns us to a nationalist scen&¥e.do not need the notion
of global citizenship to ground such a moralityr Boguably state citizen-
ship alone is sufficient to support the idea tinat titizens of other states
should be treated with fairness and benevolenaaumown state’s rela-
tions with them and in our dealings with them tlgloweconomic transac-
tions. In the role of citizen one can to some exidfect foreign policies
and international trade; and it is reasonable fpese that, other things
being equal, people will tend to be guided by theught that they should
do so in ways that produce amity with others rathan animosity. For,
especially in conditions of globalisation with iraised travel and commu-
nications, people are uncomfortably exposed toctirsequences of other
policies and practices. This is especially truecadirse, of the statesmen
and stateswomen who represent citizens, and whe ttameet and nego-
tiate with their fellows. Their dealings need to geverned by interna-
tional rules even if the dealings of ordinary @tz cannot be.

My overall conclusion, then, is that the supposexddfits of our think-
ing of ourselves as global citizens can be hadowitlthis, which is fortu-



332 Paul H. Gilbert

nate since, if I am right, there is no adequatésbias our so thinking of
ourselves.
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GLOBAL CITIZENSHIP AS THECOMPLETION
OF COSMOPOLITANISM

Luis CABRERA

The No More Deaths volunteer, a recent college wated who was
spending her summer conducting humanitarian paitnadgarch of border
crossers stranded in the harsh desert of southamon®, struggled for
words. The question grated. “I think that's ridigus,” she finally said, in
response to those who would contend it is wrongitb unauthorized
crossers. “One of the first questions a reporter egked me was ‘why, as
an American, are you doing this?,” That's alwaysnfyito me, when peo-
ple ask that. It's not really an American things la people thing. You
know, thirsty people should be given water. It segmme just to make
sense” (Author interview, 6-05). Her co-volunteettee No More Deaths
patrol camp expressed a similar mix of difficultydaexasperation when
asked why she felt compelled to seek out migramtdistress. “There’s
this imaginary line drawn across the desert. Tiatsd't make any sense
to me. For someone to become illegal as soon asdiwess that line—
They are just people. It's that simple to me” (Autinterview, 6-05).

Meanwhile, participants in the Minuteman effort,oMtand armed vi-
gil on some of the same stretches of desert, hofgirgpot unauthorized
entrants and report them to US authorities, exprespiite a different
sentiment toward the crossers. “The country beldngas. The country
doesn't belong to them,” said one retiree who hageied from Eunice,
New Mexico, to take part in the inaugural Minutengemtion on the border
in southeastern Arizona (Author interview, 4-059)dfdn’t force them to
come to the United States,” said David Jones, auliman leader in Ari-
zona who had served as “line boss” on severalsrigitidressing a group
at Minuteman field headquarters on a rural ran&hjrdicated a jug of
murky brown water, likely filled in a cattle tanthat had been taken from
two crossers his group had helped apprehend. &y thant to come and
drink that, that’s their problem,” he said, whildding that he would not
refuse water to a crosser (Author interview, 10-06)
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In this article, | discuss how the understandingbligation and hu-
man community expressed by the No More Deaths fetsacaptures the
core of a defensible conception of global citizeépsiMore centrally, |
explore ways in which such a conception is necgstardeveloping a
comprehensive cosmopolitanism. That is, globateitship, appropriately
understood, should be viewed not as separate froayrmonymous with
the cosmopolitan moral orientation, but as a prnimesmponent of it.
Global citizenship is fundamentally concerned witdividual moral re-
qguirements in the global frame. Such requiremdrasyed here as belong-
ing to the category of individual cosmopolitanisoffer guidelines on
right action in the context of global human comntynihey are comple-
mentary to the principles of moral cosmopolitaniemthose to be used in
assessing the justice of global institutions aratfices, that have received
the great majority of attention from cosmopolitaslitical theorists. Con-
sidering principles of individual and moral cosmbifamism together can
help to provide greater clarity concerning indivatlduties in the absence
of fully global institutions, and individual oblitjans of justice in relation
to still-developing institutions in interstate tegdhe global environment,
human rights, and other substantive areas. Ultimatee fuller incorpora-
tion of global citizenship into the cosmopolitan nalodiscourse is an im-
portant step toward developing an overarching gotime of cosmopolitan
right, one that would detail appropriate coursesaction and reform in
relation to individuals and institutions in the @mt global system.

The Cosmopolitan Moral Orientation

The concept of global citizenship often has beasgmted as strongly
synonymous with, or equivalent to, a cosmopolitawrahoutlook (Heater,
2002; see Carter, 1997). While the global citizad aosmopolitan orien-
tations share many commonalities, significant insigan be gained by
recognizing the two as distinct, and by considethmgdiscrete variants of
both approaches. This section is concerned withtifiyéng the main cur-
rents within recent cosmopolitan thought. | willtedirst that cosmopoli-
tan moral orientation is generally understood as ionwhich individuals,
rather than societies or states, are presumed tiheeltimate units of
moral concern. All individuals are presumed to hageal status as the
objects of moral concern and all individuals “alémate units of concern
for everyone—not only for their compatriots, felloeligionists, or such-
like (Pogge, 2002: 169; see Caney, 2005a:3-4).

Thus, when applied to substantive issues suchsasbditive justice, a
conception of cosmopolitanism would hold that o#iligns to distribute



Global Citizenship as the Completion of Cosmopolgm 335

resources to compatriots are not categoricallyngieo than obligations to
those who do not share our citizenship. In faatttfiose living in affluent

states, duties to redistribute to those in ledsiaft states easily could
trump duties to compatriots, given the greater eyp® of the former to
hunger and other poverty-related ills (see Beit299h; Brock, 2005).
Other substantive concerns include the justicep@ration of such global
institutions as the World Trade Organization (Meetlorf, 2005), as well
as the defensibility, in a cosmopolitan moral framieparticular kinds of

interstate or inter-group conflict (Buchanan andokane, 2004; Caney,
2005a: 201-14). In the context of political justitkeorists of cosmopoli-
tan democracy have argued that respect for indiidutonomy in an age
of eroding state sovereignty requires the creatibauprastate participa-
tory mechanisms better able to afford meaningfyuinto individuals

within states (Archibugi, 2004; Held, 2004).

Important theoretical distinctions are drawn withie cosmopolitan
approach, in particular between institutional anorahcosmopolitanism,
and within moral cosmopolitanism itself. Instituted cosmopolitanism is
understood by most commentators as concerned étireation of some
comprehensive network of global governing insténs, i.e., a world state,
in order to just global distributive and other ames (Beitz, 1999b:129;
see Barry, 1998:144; Waldron, 2000:228-29). Mogateany suggestion
that a cosmopolitan orientation necessarily entaitpecific commitment
to institutional cosmopolitanism, though some, udihg this author, have
argued that in practice something like a globalggoment likely would be
required to ensure that all individuals had sudfiti access to life re-
sources and opportunities (Cabrera, 2004; see Jaar208).

Moral cosmopolitanism has been characterized asgpily concerned
not with institution building, but with assessirtetjustice of institutions
in the existing global system according to how vidlials fare in relation
to them. Further, both Charles Beitz and ThomasgyPoprobably the two
most influential recent cosmopolitan theorists, éhargued that moral
cosmopolitanism should be understood as includimg tategories of
principles (Beitz, 1999¢:519; Pogge, 2002:170he first, which Beitz
calls cosmopolitan liberalism, essentially is ideait to what had been
called moral cosmopolitanism. It remains an appndacassessing institu-
tions or broad schemes of cooperation by “idemiyprinciples that are
acceptable when each person’s prospects, rathethbgrospects of each
society or people, are taken fairly into accour@gifz, 1999c:519). The
second variant Beitz calls individual cosmopolisani It is described as a
guide for individual conduct consistent with cosmlian principles.
However, Beitz defers any further discussion onviddial cosmopolitan-
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ism, and he has not since returned to the topigg@owhile noting that
individual ethical principles may complement prpieis of justice appli-
cable to global institutions (2002:170-72), hasu®d almost exclusively
on the institutional side. My claim again is thatlividual cosmopolitan-
ism can be understood as global citizenship, apfaigby configured, and
that it is necessary to incorporate a defensibheeption of global citizen-
ship into cosmopolitanism in order to present a glete view of cosmo-
politan right.

Cosmopolitan Right

The concept of cosmopolitan right is most diretthceable to Kant's
political writings (see Reiss, 1970). As outlined‘Theory and Practice,”
the basic concept of right entails “the restrictafreach individual's free-
dom so that it harmonizes with the freedom of ewreyelse... And public
right is the distinctive quality of the externaiMa which make this con-
stant harmony possible” (Kant, 1970:73). By extensicosmopolitan
right would address comprehensively the principlest should rightly
govern global human interactions, primarily interistal ones but also
some at the individual level.

For Kant, appropriate principles are derived inagproach in which
all individuals imagine themselves as co-legisktor a global ethical
commonwealth or “kingdom of ends,” concerned tgees$ the autonomy
of all others (Kant, 2001; Linklater, 1999a:41). &leo adopts the norma-
tive claim that the earth is a common human holdargl he emphasizes
empirical tendencies for groups to come into cangaw often conflict
with each other (Waldron, 2000:230). The resulfimnciples of cosmo-
politan right are most fully elaborated®erpetual PeacéKant, 2003; see
Hayden 2005:21). There, the first definitive agielddresses the republi-
can principles that Kant believes should prevaiiimestic societies. The
second definitive article mandates the familiarbglofederation of repub-
lics, and the third article outlines a duty of werisal hospitality that should
be extended to all individuals, one based in tliecfple of common own-
ership of the earth.

Kant's third definitive article is titted The Law of World Citizenship
Shall Be Limited to Conditions of Universal Hospita” and indeed, his
ius cosmopoliticumin its emphasis on not treating strangers as Es%m
has been seen by some as quite limited. That it for its failure to
attempt a global regulation of individuals who amembers of the same
political community (Benhabib, 2001:43), for anesstible lack of consid-
eration to distributive relations between socieffg®ugh see Loriaux,



Global Citizenship as the Completion of Cosmopolgm 337

2007), and for a lack of attention to bringing widuals into some global
program of actual co-legislation, as per currenppsals for cosmopolitan
forms of democratic rule (Linklater, 1998: ch. Byen so, Kant’'s concep-
tion of world citizenship, or a common human comitwrhas served as a
significant model or starting place for many cutreonceptions (see Ha-
bermas, 2006:123-26), and his multi-level framewoffers invaluable

guidance toward a more encompassing concept ofauaitan right.

A more systematic or detailed framework, and o kias influenced
the divisions within current cosmopolitanism, ideoéd by John Rawls.
Like Kant, Rawls explores within a concept of righoral principles that
could be appropriately applied at the individualcistal, and intersocietal
levels (Rawls, 1999a:93-101; see Kokaz, 2007:38é¢h set of principles
is chosen within a discrete original position, thmiliar Rawlsian device
for deriving appropriate moral guidelines by depriveach participant of
the knowledge of her or his own social standingtipaar talents, and
related information. Rawls gives predominant attentof course, to the
principles he believes would be chosen to applgdmestic institutions,
and he is explicit that those should be the firgtgiples chosen. Princi-
ples of individual duty are to be chosen in a sdamniginal position, along
with principles of individual obligation in relatioto institutions. The
individual principles are expected to be signifibaimfluenced or limited
by the principles of justice for institutions chasga the first original posi-
tion. Finally, principles to govern intersocietalations, or in Rawls’s
specific term the law of peoples, are chosen inthivel original position
(Rawls, 1999a:331-35; Rawls, 1999b).

Schematically, each set of principles is seen asssary to complete a
concept of right, which itself is a component, gside concepts of value
and moral worth, of an overarching concept of pcattreason to guide
moral action in various contexts (Rawls, 1999a:94ill note that, as was
the case with Kant, the framework or schematiccstine of Rawls’s con-
cept of right is more salient here than the spedfinceptions of justice,
individual duty and obligation, and intersocietealations that Rawls be-
lieves would emerge from the choosing situationgath of the levels.
Rawls’s favored principles to govern intersocietlhtions, for example,
would not require the kinds of high-level, tranatst distributions that
many cosmopolitans have argued are obligatory (Modbrf, 2002: ch. 2;
Hayden, 2002). However, giving some attention @ itidividual ethical
principles that ostensibly would be chosen willphel make clearer some
ways in which conceptions of global citizenship Vebfit within a concep-
tion of right that is specifically cosmopolitanits orientation.
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In Rawls’s schema, both natural duties and obligetiare incumbent
on all individuals. Obligations arise within, andedo be defined accord-
ing to, the rules or practices of specific instdns. Natural duties accrue
to all persons regardless of their membership ecifip institutions or
schemes of social cooperation; include negativéedlub avoid injuring
others and positive duties of mutual respect, mugidh and upholding
justice. Mutual aid, characterized as “helping &eotwhen he is in need
or jeopardy, provided that one can do so withouessive risk or loss to
oneself’ (Rawls, 1999a:98) is particularly sigréfit here, as is the duty to
uphold justice, which includes a requirement thiaparsons comply with
existing just institutions of which they are a pad well as to “further just
arrangements not yet established” (Rawls, 1999898-

A duty to comply with existing institutions may facpecial difficul-
ties in relation to gaps in justice between theggles of justice Rawls
believes would be chosen in the first original fosi—equal basic liber-
ties and the difference principle—and the justi€amy actual scheme of
institutions (Lyons, 1998), as well as more dirdatoretical challenges
concerned with political obligation per se (Simmot979:145-46; see
Pogge, 2002:134-39). It will be appropriate to tithie focus here to duties
of mutual aid and a duty to further or possiblyateejust arrangements,
given their strong significance to questions agsin a global frame,
where no cohesive, comprehensive institutionalcstine exists. It is here
where conceptions of global citizenship becomesggliin terms of offer-
ing the most discrete and detailed forms of guidaioc individual ethical
action in the absence of a fully elaborated instihal framework.

Global Citizenship

Global citizenship, as a theory of citizenship,fusdamentally con-
cerned with appropriate individual action (DowebP3:105; see O'Byrne,
2003). In fact, inherent in the concept of citizgipsper se are probably
the most concrete and comprehensive expressioriadofidual moral
requirement. This “legal dimension” of citizensh{pagger, 1997:99;
Janoski, 1998:8-11) is formalized domestically angtitutions or sets of
constitution-like documents, as well as in the sgoent court rulings
interpreting those documents and giving more dedaslubstantive content
to packages of rights. In the same vein, a fulbbelated conception of
global citizenship holds the promise of delineatimgth the rights that
individuals should be presumed to possess in tbeaglhuman commu-
nity, and the duties and institutionally linked igltions that can be
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viewed as incumbent on individuals in order to éretecure the fulfill-
ment of those rights.

In this section, | consider three broad ways afiklig about how citi-
zenship above the state might be conceived, forteajar put into prac-
tice. Throughout, | strive for sympathetic immanentique, addressing
the arguments on their own terms as conceptiogtobgl citizenship, and
developing in context an approach to global citstép that could both
encompass core aspects of many of the specificepdions discussed, and
serve as a conception of individual cosmopolitanismthe broader
framework of cosmopolitan right.

International Citizenship

This approach essentially takes the sovereign sstsystem as it is
structured and exhorts states, or state leaderpuitsue ethical foreign
policies, including respecting individual rightsssaming strong foreign
aid obligations, acting responsibly on environmeissues (see Linklater,
1992; Carter, 2001:173-74; Williams, 2002). The rapph is longstand-
ing, with some significant resonance of Kant's prggions for states in
Perpetual PeaceAspects of it are present in the Liberal idealshwoo-
drow Wilson and others in the early"™2@entury, and in current human
rights doctrine (see Beitz, 1999b:127).

The statist emphasis of international citizenshighinbe viewed as
putting the approach in immediate tension with itiieerent universalism
of a fully global conception of citizenship. It Whe useful to consider a
nuanced recent account, however, to clarify sorseces and expressions
of such tensions, and to move toward a concepfiam@rnational citizen-
ship that could be compatible with cosmopolitanigryan Turner, one of
the most prominent current citizenship theoristss bffered an argument
for international citizenship that could be demadin its individual
moral prescriptions, and which, while not rigidhatsst, remains rooted in
a states system (Turner, 2002). For Turner, panptor love of one’s
country, is compatible with a global citizen origtin, which would con-
sist in large part of the promotion of universahtan rights and obliga-
tions to secure them. One first learns to love i0&/n country, ideally in
a way that allows for an ironic, critical distanfitem it, and the develop-
ment or inculcation of such attachment serves eggpation for the devel-
opment of respect for other state cultures (Turd@d2:49).

Noting the difficulties inherent in obtaining corgice from individu-
als with the duties embedded in any conception loba citizenship,
Turner argues for an emphasis not on a core ofsightensibly evident
across all cultures (see Ignatieff, 2001). Ratheradvocates an emphasis
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on the “unity of human misery,” or a consensus thatsees having
emerged around actions or events that are consdidesefferably wrong

(Turner, 2002:55). Respect for other cultures iedas a key value, but
Turner rejects strong cultural relativism, for exden allusions to “Asian

values” as a means of critiquing claims for uniaéfsuman rights (46-47;
see Sen, 1997; Langlois, 2001). Rather, individudtlin specific nation-

states are to be educated in a way that promotesoibcountry, and at the
same time educated to adopt a “cool” or thin idiatiion that does not
preclude support for international citizenship aman rights doctrine.

Turner's account is explicitly universalist in ijgomotion of a rela-
tively strong conception of human rights, yet itprasizes the importance
of particular communities in ways that recall metmightforwardly par-
ticularist accounts of community and belonging. Eaample, Michael
Walzer would cite principles of state sovereigniy, particular non-
intervention and the ability of a community to atlai exclude outsiders
as it chooses, as vital in sustaining “communitiesharacter, historically
stable, ongoing associations of men and women sdathe special com-
mitment to one another and some special senseeaf ¢dommon life”
(Walzer, 1983:62; see also Walzer, 1977:90). Howefar Walzer, the
presumed uniqueness of the way of life that has begeloped within the
nation-state tends to preclude the developmenglafively thick concep-
tions of universal human rights.

In Turner's approach, the presumed uniqueness taina communi-
ties is not emphasized. Rather, the state corgextriaining ground for the
kinds of values that can encourage individualsdopa a genuinely uni-
versalistic stance toward human rights. If thahecase, however, it is not
clear why the state per se must be viewed as theppate inculcator of
global citizenship values, or in Turner’s term, mapolitan virtue. For
example, states and state sovereignty could be aeemerely a means to
the end of protecting and promoting the interestmdividuals. Cosmo-
politan theorists commonly note, with commentators human rights
theory and practice, that principles of state seigerty, especially of non-
intervention, often have facilitated the violatioh human rights within
states (Pogge, 2002:139-44; see Donnelly, 2008)gth of course that
outcome is not categorical (Falk, 2000: ch. 4). deev, in a universal
individualist frame such as cosmopolitanism, if soother global institu-
tional configuration were found to better achielie promotion of core
individual rights, or to better promote just outasnfor individuals in
general, then that system would be viewed as @ielier The advocate of a
more explicitly universalist form of internationaltizenship will have
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difficulty demonstrating why such institutional dution should not be
prescribed if it would better promote human rights.

In fact, an approach to international citizenslhigttoffers such an in-
strumental view, in addition to presaging a remhal&aange of insights
offered by current cosmopolitan and global citizépgheorists, originates
with John MacCunn (1899). MacCunn, who is mostroftentified with
the British Idealists, in his more cosmopolitannveited the Westphalian
system as a frequent impediment to the realizatfososmopolitan ideals,
as well as their best institutional hope. The dodévidual duty identified
by MacCunn, and one that receives current expnesgithe capabilities-
based cosmopolitanism of Martha Nussbaum (200Ghrisndividuals to
help others realize “the capacity for a good 1if@899:155). For Mac-
Cunn, helping others realize that capacity, whethey are compatriots in
a relatively wealthy state or living in a distamhpoverished state, is our
fundamental duty as human beings.

The ideal for MacCunn is a system structured st dha’s duties to
act as a global citizen are discharged in alssngctéis a good national
citizen, i.e., by helping compatriots to realizeittcapacity for a good life.
Again the importance of working through the exigtinstitutional struc-
ture is considered instrumental. That is, one caitdmpt to “walk the
noble but less effectual path” of the missionarpthrers delivering direct
aid to individuals overseas (MacCunn, 1899:167},tha existing states
system is likely the best available means of fiifj natural duties of
mutual aid.

The state instrumentalism implicit in such an aetdaears important
similarities to many cosmopolitan-liberal argumemtkere states are held
to have potentially strong instrumental value astitutions capable of
securing rights and organizing the discharge aifviddal obligations, but
they are not seen as having intrinsic value or@sts independent of the
individuals within them (Beitz, 1999a). It represea departure from a
more straightforward international citizenship viemhich would see state
membership as intrinsically significant. Such aprapch can be seen as
an important potential bridge between internatiasibtenship and more
encompassing conceptions of global citizenshipywal as between the
global citizenship and cosmopolitan literatures.

Global Citizenship as Moral Orientation

One more encompassing approach to global citizpnistviolves the
promotion of a global ethic or attitude toward thier across national
boundaries. Examining some particular argumente hey be useful for
clarifying individual duties, and especially forghiighting a key differ-
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ence between the individual global citizen andking of individual moral
agent that may be presumed within moral cosmopidita. That is, moral
cosmopolitanism, while it may consider the intesest all individuals,
does not necessarily presume the existence of smmml or potential
global community of which each individual is in seraubstantive way a
member (Van den Anker, 2002:166). Implicit in th@cept of the global
citizen is the understanding that one is part diisgzrete global commu-
nity, with duties toward specific others in thathoounity, rather than a
bearer of essentially abstract rights or dutiealtmthers. As Dower and
Williams note, in essentially all accounts of fugiiobal citizenship, “what
is being asserted is that humans are in some fumdkainsense members
of a wider body as contrasted to the membershig pérticular political
community such as the city-state, nation-statesvan an empire. All the
latter are accidents of one’s birth or circumstancéhere is something...
that ties us together in terms of identity, loyadtycommitment” (Dower
and Williams, 2002:2).

That is not to say that the global citizen mustbestrued as a member
of some solidarist Republican world state, with soform of global-
national consciousness being promoted by statéutishs and absorbed
by its members. Rather, individuals, by imaginihgriselves in global
community with all others, may be more inclinedctmsider the interests
of particular, concrete individuals across bordensg may be more in-
clined to engage in open, mutualistic dialogue whkm. Likewise, a
global citizenship approach presumes that, evsarife comprehensive set
of moral principles could be derived from the béaets of what humans
need and what they deserve, those principles likelyld not be effec-
tively enacted without the actual negotiation offedence through dia-
logue that is inherent in the concept of communily.emphasis on global
citizenship helps to promote sensitivity to suchiatéon and can help to
promote an attitude of respect in dialogue wheaditions, or local prac-
tices of power or domination, may seem to be atsaglith cosmopolitan
principles (see Nussbaum, 1999).

So, presuming some sort of membership in a globatan commu-
nity, theorists of global citizenship as a morditatie have been con-
cerned foremost with identifying the ethical oregiin most appropriate
to guiding individual action in that community. Alg with offering ac-
counts that are clearly rooted in the Kantian ethetommonwealth (see
Carter, 1997; Hutchings, 1999), theorists have é@xathways in which
some sort of global loyalty might be inculcatedndividuals to promote
the observance of human rights (Roche, 1997; Midgl®99), how a
global ethic could be formed and promoted arouridcples shared by
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the world’s major religions (Kiing, 1997), or howgkbbal civic culture
(Boulding, 1988) might be developed.

Richard Falk offers an account that is less spedifiits moral pre-
scriptions than some, but which may offer the lbestall guidance for the
kind of moral attitude the global citizen could atloFalk has developed
the ideal of the global citizen as “citizen pilgfifiralk, 1995; 2002). The
citizen pilgrim is one who possesses “the spirianafojourner, committed
to transformation that is spiritual as well as matethat is premised on
the wholeness and equality of the human family'lKFa002:27) Citizen
pilgrims are not interested in “technical fixes”itoprove the efficiencies
of neoliberal economic integration, while givingsufficient attention to
what Falk sees as its many harmful effects (200212@r are they multi-
national elites who consider themselves at homannintercontinental
world of posh hotels and restaurants while giviitgel thought to the
struggles faced by the less-affluent who constitutest of the world’s
population (Falk, 2005).

Citizen pilgrims are expected to act in a way tisatesonant in some
ways of Plato’s guardians. Bearing appropriate esland an orientation
of solidarity in global community toward othersethwill address chal-
lenges and opportunities as they emerge in anratiag global system,
with an eye to promoting sustainable developmeut lammmane govern-
ance (Falk, 2002:28). While Falk does not elabospkecific institutional
changes that a citizen pilgrim might be expectedrdertake, his outline
of the orientation that should be adopted actuallguite demanding and
can offer useful guidance for accounts more diyeobincerned with nec-
essary or appropriate trans-state institutiongdrticular, Falk's account
can provide a means of understanding how curremststate activists,
such as those noted at the beginning of this arte@n be viewed as prac-
ticing a normatively and empirically meaningful fiorof trans-state or
global citizenship, or at least embodying significaspects of it.

Global Citizenship and Global Institution Building

Theorists working within this approach do advodhte creation of su-
prastate institutions capable of enabling a corcpeactice of trans-state
citizenship, and there is a potentially significink between institutional
global citizenship and the conception of naturalychutlined by Rawils.
Recall that in Rawls’s scheme of natural dutiekinalividuals, regardless
of their institutional affiliations, would have auty to further just ar-
rangements (Rawls, 1999a:98), or “to assist indsi@blishment of just
arrangements when they do not exist, at least vihisrcan be done with
little cost to ourselves” (Rawls, 1999:294). Sonesmopolitan theorists
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have extrapolated from this a straightforward indliial duty to promote
the creation of global institutions capable of degjng trans-state interac-
tions, though not a comprehensive world state {sag 2004:170). Others
have identified a closely related duty to promdte treation of global
institutions generally capable of securing justcoutes (Jones, 1999:69),
and possibly including a world state (Copp, 2005).

| have argued elsewhere that, given biases agegsshopolitan dis-
tributive justice inherent in a sovereign statestey, the cosmopolitan
theorist should advocate comprehensive, democligti@acountable inte-
gration between states, from the regional to thig global level (Cabrera,
2004; 2005). In that context, a conception of glaliizenship could iden-
tify the very specific duties incumbent on all tmmote the creation of an
actual global political community, up to and indlugl some comprehen-
sive form of world state. It is not necessary, hesveto firmly press the
institutional claim in order to identify the ways which a conception of
global citizenship can help to clarify the parametef individual cos-
mopolitanism. | will offer here an approach to gbleitizenship that is
broad enough to be consistent with a range of qudati conceptions, and
yet is specific enough to play the role identiffed global citizenship as
individual cosmopolitanism. According to this coptien, individuals act
as global citizens when they

a) reach across international boundaries, or iatdsoundaries of dif-
ferential citizenship

b) in order to help secure those fundamental rigtas would be better
protected if there were a just system of globditusons in place, and

c) work to help put such a system in place.

I will note first that implicit in criterion “a” isthat such cross-border
outreach is undertaken in a spirit of communityhvatl others. Individuals
imagine themselves embedded in a global communither than as
members of discrete, “separate but equal” moralmonities, and they
are concerned to ensure the justice and sustdigadilthe global com-
munity. Thus, the desert humanitarians noted ab#ggnning of this arti-
cle cite their sense of belonging to a common hity@s reason enough
to reach across barriers of citizenship, natiopakind in the frame of
some more critical observers, criminality, to fillfelt duties of mutual
aid. The Minutemen, adopting more a rigidly natitstee approach to
membership, express a much different sense of tutye non-citizen
other, in particular those attempting to cross tional boundary without
authorization.
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Emphasized in criterion “b” is the importance ofvisioning a fully
just system of global institutions and the prinegpthat would obtain with-
in it. It offers an approach to identifying a firsehedule of moral require-
ments, i.e., to conceiving of ourselves as embeddadramework of just
institutions that would enable us to move from saimat weak and vague-
ly specified natural duties of aid, to a clearljimé&ed set of obligations to
be discharged in global community: a “legal dimensiof global citizen-
ship. This approach can be seen as positing atdagt as though one had
firm obligations of justice within an actually etilgy scheme of institu-
tions. As such, it would not draw a sharp distioctbetween individual
duties and obligations, as discussed below. Finalhder criterion “c,”
individuals are understood to have a duty to hetpmote the kind of insti-
tutional transformation under which all in the gibhuman community
would be offered due protection. It attempts to ifil the contours of
Kant's imagined global community of co-legislatdrg positing actual
institutions within which members of a global comriiy would engage
in dialogue, coordinate action and regulate shpradtices.

To reinforce, the characterization offered here llaaccommodate a
range of specific conceptions of global citizenshtpis consonant with,
and could be enriched by, many within the globhlceapproach, includ-
ing Falk’s account of the citizen pilgrim. It couddcommodate an instru-
mentalist international citizenship such as MacCsingiven that it is
possible to conceive and move closer at leastresdeal form of West-
phalian states system in which all states wouledpeally empowered to
protect the rights or vital interests of their z#h charges. The approach
also would accommodate many discrete conceptiomsstifutional global
citizenship. Those would include moderate instindl accounts that
would stop short of advocating some comprehensigbalj government
while still calling for extensive global integratiqVVan den Anker, 2002),
or Kantian “constitutionalization” (Habermas, 20@#:. 8) to secure more
just outcomes for individuals within states.

I will close this section by focusing on a parteyldiscourse-based
account of institutional global citizenship offerég Andrew Linklater,
(1998; 1999a; 1999b). Emphasis will be given tgitgential significance
and some important possible challenges to it. Bbibuld provide further
clarification on the contours of a defensible glotitizenship, as well as
the fit of such a conception within a broader cquoef cosmopolitan
right.

Linklater argues that Kant's imaginary kingdom od-legislators
should be transformed where feasible into actwaisnational citizenries
(1998:205-06). Like the cosmopolitan democratseimphasizes ways in
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which the processes of economic integration mayeoeicing the ability

of those within states to exercise democratic obmiver a range of policy
issues (1998:191-92). He gives attention to thenkahat may be perpe-
trated by a state on others as further reason teenmwvard suprastate
institutions within which a more concrete trandestaitizenship can be
practiced, and in which individuals “can exercibeit moral right to re-

fuse and renegotiate offers” (Linklater, 1999a:%1¢.is, however, explicit
that the individual duty to create suprastate tustins arises among
members of like-minded societies, “in the sensbaying broadly similar

conceptions of citizenship” (1999a:51).

Linklater's approach is concerned not only with #ieds of institu-
tions which could embody a conception of transestaitglobal citizenship,
but with the kinds of duties that may be incumb@mindividuals to create
them. It thus offers a route to conceiving of aetually moving toward
the implementation of forms of trans-state citizépsand its emphasis on
converting an imaginary commonwealth of co-leg@iatinto an actual
process of dialogue and contestation among trate-sitizens is poten-
tially quite significant. There could be, howevsignificant theoretical
friction between the universals that underlie tbaaeption of trans-state
citizenship Linklater advocates, and an implemémtascheme that would
place strong emphasis on interdependence or likelediness.

Consider how the interdependence issue has beeeszéd in terms of
cosmopolitan distributive justice. In that framegi2 initially argued that
it was the fact of global economic interdependehe justified speaking
in terms of a global basic structure to which piptes of distributive jus-
tice should be applied, and within which there wereognizable obliga-
tions of justice to extend distributions (Beitz,999. Later, however, Beitz
moved away from a strong emphasis on the actuabctea of relations
between states in determining the distributions ithdividuals within and
across states owe to one another (Beitz, 1983pddshe made reference
to universal human characteristics. Such a movpshel part to avoid
circumstances under which individuals could be troesl as appropriately
excluded from trans-state distributions becausetaflly contingent fac-
tors that caused them not to be integrally embedddte global econ-
omy, including their states’ level of developmenpossession of valuable
resources, or decisions made by elites in hiereattstates (see Cabrera,
2004: ch. 3; Caney, 2005b). Others, including Biganry (1995:52-67)
and Jeremy Waldron (1993:21), also have focusediroversal human
characteristics, rather than interstate relationdgveloping and defending
principles of cosmopolitan justice.
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The guiding aim of the dialogic approach Linklatertlines is to en-
able individuals, especially the vulnerable witstates, to engage in dia-
logue as equals in a global public sphere, andlgyoing to highlight and
oppose injustices both within and above states.évew if global citizen-
ship, or regional trans-state citizenship, is pnest to be appropriately
differentiated according to a state’s level of emoit interdependence
with others, or its “like-mindedness” with nearbtates, then the most
vulnerable may still have no voice. That is not,cofirse, to pose some
universal imperative to intervene in hierarchidakes or otherwise pursue
integration by force. Rather, it is to say that arenstraightforward em-
phasis on the universalist ethical underpinningd.ioklater's approach
could better enable it to achieve its goal of udtiety bringing all indi-
viduals into the global public sphere as interlocsit

Objections: Duty and Obligation

Interdependence and related questions, in facaksigethe core defen-
sibility of the concept of global citizenship. Caex the challenge to the
definitional coherence of global citizenship offérby Hannah Arendt,
among others. It holds that one simply cannot ligobal citizen in the
absence of state-like global institutions. Sinceréhare no such bodies to
define and enforce citizen duties and rights, ®c#p participatory proce-
dures, avenues of institutional access and otheanpeters of concrete
citizenship practice, there is no global citizepsfhrendt, 1968a:81; see
Walzer, 1996). The claim also could be understoamemrmarrowly in
terms of duty and obligation. That is, since cotembligations of justice
arise only in the context of institutions, and therre no fully cohesive
global institutions, it may be incoherent to spedkfirm global citizen
requirements in the current system. Thus, Davidildpkaks of the institu-
tions of cosmopolitan democracy as potentially atext within which
“the elusive and puzzling meaning of global citizkip becomes a little
clearer” (Held, 2004:115).

First, | will note that Arendt’s claim must be foaity true. Individuals
do not hold membership in cohesive global institusi and thus cannot be
global citizens. They can, however, act “as” glotitikens, and in a non-
trivial sense. As outlined above, they can be vdwae having a natural
duty to act as though there were a just globaltiiginal frame in place,
and to discharge their presumed obligations tovadhers accordingly. |
will suggest that such an approach is defensiblarge part because the
line between duty and obligation is not so brighisasometimes claimed.
To elaborate, | will consider distinctions Thomasgge has drawn be-
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tween the two, and some ways in which his firmlyigdtions-based ap-
proach may rely implicitly on the moral force oftaal duties to aid.

Pogge has argued strenuously that the cosmopdalitanld not place
strong emphasis on individual natural duties ofualgid, in part because
it would be difficult to motivate individuals to &on such positive duties
to others, especially to noncompatriots. He vieWhlgations not to harm
others as potentially much more capable of motigatiction consistent
with cosmopolitanism, including fulfilling cosmopt@n distributive de-
mands (Pogge, 2002:132-36). For Pogge, thoselireatfstates are impli-
cated in a range of harms perpetrated through ugjobal institutions,
including the global trade regime, intergovernmeatganizations, norms
regulating interstate borrowing that allow corrilgdders to enrich them-
selves, and a host of others. Thus “the worse+effr@t merely poor and
often starving, but arbeingimpoverished and starved under our shared
institutional arrangements, which inescapably shidyedr lives” (Pogge,
2002:201).

Pogge places greatest emphasis on the responsibfiitdecision-
makers and other influential elites within affluetéites to initiate changes
in the global order (2002:172-73). He maintainswéweer, that ordinary
individuals in affluent states also are responsfbleinstitutional harms.
An analogy is drawn between current citizens oluafit states and those
living in the slaveholding states of the past. Eifaritizens of those states
did not hold slaves themselves, Pogge asserts,ctiidy be held respon-
sible at some morally significant level for thetihgional scheme which
they helped to uphold through their routine daityi@ns. Thus, they had
clear obligations of justice to promote the transfation of unjust societal
institutions (Pogge, 1989:178).

A harm interdependence approach is potentiallyeexély valuable as
one frame of obligation, not least for encouragimdjviduals to consider
the institutional effects their freely made choicesild have. However,
Pogge’s scheme, besides being subject to some cfatime critique noted
above in Beitz's turn from interdependence, witdaspecific challenges
in its emphasis on collective responsibility. Finse can note that Pogge,
like many who ground cosmopolitan distributive ghlions in interde-
pendence or intense mutual influence, appearsdsupte that there is a
threshold of mutual influence among states thatearached, justifies the
application of some distributive principle that idwapply to all equally.
But it is not clear why, if states are to qualiéy some scheme of distribu-
tion based on their level of interaction or infleerwith other states, some
variable principle would not be more appropriatepplied (Caney,
2005:396-97; cf. Beitz, 1999a:165). David Hume, &ample, argued
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that, since human interaction or mutual influenaes weaker at the inter-
state level than within states, moral principlepliegg with less force
above the state (see Cohen, 1984). Such a prineiléd at least have to
be considered if individuals were to be includedhotin a global distribu-
tive scheme based on some variable status sucheasstate’s level of
interaction with other states, rather than on thtus as human beings.

Pogge would hold direct decision makers and infiiaérelites, who
have a clearer chain of accountability, more resiide for harms im-
posed. All non-elites, however, also would be hetdountable at some
equal baseline level. All are exhorted to promotevement toward a more
just institutional structure, and institutional iefiormations of the kinds
mandated would require significant tax-financederaes to execute.
Regardless of their personal participation in thed& of institutional re-
gimes implicated, all would appear to be held tcegnal standard of re-
sponsibility and amount of rectification.

Further, and perhaps more significantly, in adaptm approach that
would hold all in a state responsible and obligaiedectify injustices,
Pogge must show how even very young children aherstwho cannot be
said to have participated in imposing harms ardifijaisly implicated.
Related critiques have been made of collectiveenesipility arguments
that would reject cosmopolitan distributions onwgrds that less-affluent
states are rightly held responsible for their ovaliqy choices (Rawils,
1999; Miller, 2004). How, some critics have askeah ordinary individu-
als, much less children, be implicated in suchqgyotihoices? (LaFollette
and May, 1996:79; Dworkin, 2000:322). A harm-intpdndence ap-
proach may fare somewhat better in response tocttigue, given that
children born into affluent states would be helspansible for actions by
a state that likely can offer them many benefitgnBicant questions
would remain, however, about holding individualeedtly responsible for
events over which they exercise no control, ehgir fuck of birth.

Finally, and most salient here, implicit positivetiés to aid or further
just institutions actually may be doing much of therk that is claimed
for obligations not to harm in Pogge’s scheme. Robgnself has ac-
knowledged that it may not be possible for inditiuin affluent states to
avoid contributing to the harms he identifies. Ewen he states, those in
affluent countries are obligated to promote infitial transformation.
“Those presently most disadvantaged have virtuadlymeans for initiat-
ing such reforms. We do. And our responsibility-&igis existing injus-
tices hinges upon our ability to initiate and suppostitutional reforms”
(Pogge, 1989:11-12). It is difficult to see, shafrte-placing themselves in
a less-favored position within a less-affluentestdtow individuals can be
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held firmly responsible for harms they could noté@onceivably avoided
causing. It is not the case, for example, that tbeyld or should have
been more careful prior to some accident that @gwthers. Rather, all are
somehow equally implicated by their life placementan affluent state.
That being the case, the force of the moral requéret to promote institu-
tional reforms may actually spring from implied fin® duties to further
just institutions. As in the case above, individuaho are so placed as to
be capable of rendering aid in the form of insiitaél change are said to
be required to do so, but the moral requiremensdus clearly spring
from any harms they have caused.

The foregoing should be sufficient to show that ¢thse for focusing
almost exclusively on individual obligations to &darming is not so
clear cut. Rhetorically, encouraging individualsaweoid harming others
may carry more general weight than exhorting thermadt on positive
duties per se. In practice, however, it is notraightforward matter to
demonstrate how far or whether any specific note-elithin an affluent
state can be held responsible for injustices predugy current global
institutions. More centrally, the insight that imidiual natural duties of
mutual aid and furthering just institutions may iblied within a harm
interdependence approach helps to strengthen #eefoa treating duties
and obligations as closely interconnected, or ah bial to the overall
cosmopolitan project (Caney, 2007). As such, infeeices the coherence
of a conception of global citizenship that, in Hizssence of cohesive glob-
al institutions, would speak in terms of individwhlities to act according
to the obligations, or “legal dimension,” of a fuljlobal citizenship that
would obtain were a just system of global instdos in place.

Conclusion

In this article, | have argued that global citiZeips appropriately un-
derstood, is an integral part of a comprehensiveeption of cosmopoli-
tan right. By conceiving of global citizenship allirfg the theoretical
space of individual cosmopolitanism, we can clabfith the parameters
of a defensible conception of global citizenship &éime duties and obliga-
tions that are incumbent in a frame which treatividuals, rather than
states or other groupings, as the ultimate uniteafal concern.

According to the approach detailed here, individuate acting as
global citizens when they reach out to others achaternational bounda-
ries, or internal boundaries of differential citighip, in order to help
secure those fundamental rights that would obtadrevthere a just global
system of institutions already in place, and wheytwork to help put a
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system in place. Such an approach is consonant avithoad range of
specific conceptions of global citizenship, inchglithose that would
argue for the creation of suprastate institutiorithiwv which a more en-
compassing, actual global citizenship could be tared. In positing a
natural duty to act as though there were a jusesy®f global institution
already in place, the approach helps to highlightnections between
individual natural duties and obligations of justicThus, it can help to
clarify individual moral requirements that are umtised by institutions,
those that arise in relation to the transformatibexisting global institu-
tions, and those that may arise in relation toitutsdns that do not yet
exist.

Notes

* | would like to thank Patrick Hayden, ChristopHeinlay, Shanti Sellz, Simon
Caney, Christien Van den Anker, Tom Sorell, andr&aiO’Byrne for their guid-
ance and helpful comments on issues addressedTiereéext has been previously
published inJournal of International Political TheoryEdinburgh University
Press, 4(1), 2008:84-104.

1. Pogge uses different, somewhat singular, teonexpress essentially the same
division. In the interest of consistency with thdlkbof the cosmopolitan literature,

I will follow Beitz’s terminology.
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