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Beyond Fairness and Deliberation: The . 
Epistemic Dimension of Democratic Authority 

David Estlund 

It is with the first thing he takes on anolher's word without seeing it~ utility 
himself, that his judgment is los!. 

-J.f. Rousseau, Em.il,;, Booli Il 

Each man, in giving his vote, states his opinion on this matter, and the 
declaration of the general will is drawn from the counting of votes. ""'hen, 
therefore, the opinion contrary to mine prevails, this pro\'es merely that I 
",as in error, and that what I took to be the general will was not so. 

-J.f. Rousseau, On The Social Contract, Book N 

Assume that for many choices faced by a political community, some 
alternatives are better than others by standards that are in some way 
objective. (For example, suppose that progressive income tax rates 
are more just than a flat rate, even after considering effects on 
efficiency.) If so, it must count in favor of a social decision procedure 
that it tends to produce the better decision. On the other hand, 
there is wide disagreement about what justice requires, and no citi­
zen is required to defer to the expertise or authority of any other . 
DillS, normative democratic theory has largely proceeded on the 
assumption that the most that can be said for a legitimate democratic 
decision is that it was produced by a procedure that treats voters 
equally in certain ways. The merits of democratic decisions are held 
to be in their past. 

One sort of theory treats every voter's views as equally valid from 
a political point of view and promises only the procedural value of 
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equal power over,the outcome. A distinct approach urges that citi­
zens' existing views should be subjected to the rational criticism of 
other citizens Rrior to voting. In both cases, the legi timacy of the 
decision is typically held to lie in facts about the procedure and not 
the quality of the outcome by procedure-independent or epistemic 
standards. 

This contrast between procedural and epistemic virtues ought to 
be questioned. Certainly, there are strong arguments that some form 
of proceduralism must be preferable to any theory in which correct­
ness is necessary and sufficient for a decision's legitimacy. Demo­
cratic accounts of legitimacy seek to explain the legitimacy of the 
general run of laws (though not necessarily all of them) under 
favorable conditions. However, even under good conditions many 
laws are bound to be incorrect, inferior, or unjust by the appropriate 
objective standard. If the choice is between proceduralism and such 
correctness theories of legitimacy, proceduralism is vastly more plau­
sible. Correctness theories, however, are not the only form available 
for approaches to democratic legitimacy that emphasize the epi­
stemic value of the democratic process-its tendency to produce 
outcomes that are correct by independent standards. Epistemic cri­
teria are compatible, at least in principle, with proceduralism. Thus, 
rather than supposing that the legitimacy of an outcome depends 
on its correctness, I shall suggest that it derives, partly, from the 
epistemic value, even though it is imperfect, of the procedure that 
produced it. Democratic legitimacy requires that the procedure is 
procedurally fair and can be held, in terms acceptable to all reason­
able citizens, to be epistemically the best among those that are better 
than random. 

After preliminaries, then, two classes of nonepistemic proce­
duralist accounts will be scrutinized. I will criticize several variants 
and relatives of Fair Procedural ism and Deliberative Proceduralism 
in support of a subsequent sketch of Epistemic Proceduralism. 1 

Why suppose that there is any kind of legitimacy for a political 
decision other than whether it meets some independent standard 
such as justice? Why not say that it is legitimate if correct, and 
otherwise not? Call this denial of proceduralism a correctness theory of 
legitimacy. 

---------- - ---
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One thing to notice about a correct.ness theory of legitimacy is 
that in a diverse community there is hound to be little agreement 
on whether a decision is legitimate, since there will be little agree­
ment about whether it meets the independent standard of, say, jus­
tice. If the decision is made by majority rule, and voters address the 
question whether the proposal would he independently correct, 
then at least a Im~jority will accept its correctness. However, nearly 
half of the voters might deny its correctness, and on a correctness 
theory they wOllld in turn deny the legitimc!'cy of the decision-deny 
that it warrants state action or places them under any ohligation to 
comply. 

This potential instability makes it tempting to seek a proceduralist 
standard of legitimacy that might become widely accepted, so that 
the legitimacy of a decision could be accepted even by many of those 
who believe it is incorrect. It is important, though, to ask whether 
there is anything more to this impulse than the temptation to capitu­
late to the threat of the hrute force that could be unleashed by large 
numbers of dissident citizens. Without something more, the correct­
ness theory of legitimacy would be undaunted; those dissidents, for 
all we have said, might be simply in the wrong-renouncing their 
genuine political obligations. 

So leave aside the brute fact of controversy and the potential for 
instability. Rather, the morally deeper concern is that much of the 
controversy is among conscientious citizens, rather than merely un­
reasonable troublemakers. We are far less timid about insisting on, 
and even enforcing, decisions whose legitimacy is rejected only on 
unreasonable grounds. Consider someone who rejects the legitimacy 
of our laws because he insists on being king; or someone who rejects 
the legitimacy of any laws that are not directly endorsed hy the pope. 
I believe we would not, or at least should not, see any significant 
moral objection to the correctness theory in the fact that such 
people might be numerous. We ought to be led by such reflections 
as these to a general criterion of legitimacy that holds that the 
legitimacy of laws is not adequately established unless it can be 
defended on grounds it would be unreasonable to o~ject to. Legiti­
macy requires the possibility of reasons that are not o~jectionable to 
any reasonable citizens. This criterion is liberal in its respect for 
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conscientious disagreement, and I will call it the liberal r:rilnion (if 
legitimacy, following Rawls)! The aim here is not to defend this par­
ticular criterion of legitimacy, but to use it as a well worked out and 
demanding liberal constraint on political justification. I accept that 
some such demanding version of liberalism is appropriate, and note 
that this is the greatest obstacle to an epistemic theory of democratic 
legitimacy. I hope to show that, at least in this form, it is not insu­
perable. 

Beyond Fairness and Deliberation 

A critical taxonomy will allow the argument for Epistemic Proce­
dural ism to develop in an orderly way. 

Fair Proceduralism 

Fair Proceduralism is the view that what makes democratic decisions 
legitimate is that they were produced by the fair procedure of ma­
jority rule. A problem for this approach is that, while democratic 
procedures may indeed be fair; the epitome of fairness among peo­
ple who have different preferences over two alternatives is to flip a 
coin. Nothing could be fairer. Insofar as we think this is an inappro­
priate way to decide some question, we are going beyond fairness. 
Of course, if there is some good to be distributed, we would not 
think a fair distribution to be one that gives it all to the winner of a 
coin toss or a drawing of straws.3 This reflects our attention to 
procedure-independent moral standards applying to this choice. 
Since we think some of the alternative distributions are significantly 
more appropriate than others, we are not satisfied that mere proce­
dural fairness is an appropriate way to make the decision. A fair 
procedure would be a fair way to make the decision. But if making 
the decision in a fair way (as in a coin flip) is insufficiently likely to 
produce the fair or just or morally required outcome, it may not be 
good enough. 

I assume that making political decisions by randomly selecting 
from the alternatives, as in a coin flip, would not provide any strong 
moral reason to obey, or any strong warrant for coercive enforce-
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ment. I cOllclllde frolll this that the procedllral f~lirness of demo­
cratic procedllres docs not lend thelll Illllch Jlloral legitimacy. 

A second problem is that ill this pllre, spare form, Fair Proce­
dural ism allows nothing to favor one citizen's claims or interests over 
another's-not even good reasons. It entails that no one should be 
favored by any reasons there might be for treating his or her claims 
as especially important. Robert Dahl ,Ipparently endorses such a \·ie\,· 
when he "postlllate[s] that the goals of every adult citizen of a 
republic are 10 be accorded equal value in determining governmen­
tal policie.s."·' In this way, Fair Proceduralism is insensitive to reasons. 
This does not, of course, mean that it simply favors brute power over 
reason or morality. The partisan of brute power has no interest in 
equalizing individuals' power over ol\tcomes, nor in giving anv rea­
sons for his recommended arrangements. Fair Proceduralism aims 
to place severe constraints on the lise of power; indeed, the problem 
is that the constraints arc too strong, since effective rational argu­
ment in bvor of certain Oil tcomes is, in this con text, a form of power 
which Fair Proceduralism is led implausibly to equalize. 

It is not clear that any theorists, even those who claim to appeal 
only to procedural fairness, have advanced this implausible pure 
form of Fair Proceduralism. 5 It is widely acknowledged that the 
legitimating force of democratic procedures depends on conceiving 
them as, at least partly, procedures of rational interpersonal delib­
eration. "Deliberative democracy," then, is not generally in dispute. 
What divides democratic theorists is, rather, whether democratic 
deliberation improves the outcomes by independent standards (its 
epistemic value), or at least whether this is any part of the account 
of democratic authority. Two nonepistemic versions say "no," and 
two epistemic versions say "yes." Begin with the naysayers. 

Fair Deliberative Proceduralism 

Consider Fair Deliberative Proceduralism: it makes no claims about 
the epistemic value of democratic deliberation, but it insists that 
citizens ought to have an equal or at least fair chance to enter their 
arguments and reasons into the discussion prior to voting. The 
impartiality is among individuals' convictions or arguments rather 



178 

David Estlnno 

than among their preferences or interests. Re;lsoIIS, ;IS the voters SCI' 

them, are explicitly entered into the proccss, but no partindar inde­
pendent standard need be appealed to in this thcory. The result is 
held to be legitimate without regard to any tendency to he correct 
by independent standards; its legitimacy lies in the procedure's im­
partiality among individuals' convictions and arguments. l ; 

This account interprets the inputs somewhat differently, but also 
conceives of the entire process more dynamically. Inputs are not 
merely to be tallied; they are first to be considered and accommo­
dated by other participants, and, likewise, revised in view of the 
arguments of others. To allow this there must be indefinitely many 
rounds of entering inputs into the deliberative process, though of 
course it eventually ends in a vote. 

Why does deliberation help? Perhaps the idea is that voters' con­
victions will be more genuinely their own after open rational delib­
eration. This would make it simply a more refined version of Fair 
Proceduralism. Fair Deliberative Proceduralism, however, cannot re­
ally explain why deliberation is important. If the outcome is to be 
selected from individuals' views, it can perhaps be seen as enhancing 
fairness if their views are well considered and stable under collective 
deliberation. If the goal is fairness, though, why select the outcome 
from individuals' views? It is true that if the outcome is not selected 
in this way it might be something no one would have voted for. But 
that does not count against the fairness of doing so. It is just as fair 
to choose randomly from the available alternatives. 

If we add to fairness the aim of satisfying at least some citizens, we 
will want the outcome to be one that some would have voted for. 
There is still no reason, however, to let an alternative's chance of 
being chosen vary with the amount of support it has among the 
citizens. It would be perfectly fair to take the outcome randomly 
from the set of alternatives that at least some voters support after 
deliberation. Call this method a Post-Deliberative Coin Flip. This is 
importantly different from randomly choosing a citizen to decide 
(which I'll call Queen for a Day; see below on this method). ThaI 
would favor the more popular alternatives. The idea here is rather 
to let all alternatives with any support have an equal chance of being 
chosen. In one respect this can look even more fair: no one's view 
is disadvantaged by the fact that few others support it. 
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coill lIip,'; IleaV<' 11i'11 <jll('sli()1l aside. Ralll<'l', llieil .dlowillg coill flips 
highliglils llieir illdif'kn'IHT I() Ill<' epi"lelllic valllc of' the procedure. 
PosHklil}('raliv(' vOlillg prohahly lIa" cOllsiderahle epistcmic value, 
but Fair lklil}('ralivc I'roccdul'alislll lIIusl he indifferent between it 
alld a coill flip. The 1(·gilim.\Cy of' Ihc coill flip is all Ihe legitimacy 
Fair Dclil}(,I<lli\'(' i'rocCdlll'alislII (,<til find ill d('lllocralic social choice, 
But it is too cpistcmically blunt to have Illllch legitimacy, at leasl if 
their are helic!' altelnatives. 

Rational Deliberative Proceduralism 

Some authors seem to advocate a view that is like Fair Deliberative 
Proceduralisrn except that the procedure's value is primarily in rec­
ognizing good reasons rather than in providing fair access (though 
fair or equal access would he a natural corollary).' We might thus 
distinguish Fair Deliberative Procedural ism (FD) from Rational De­
liberative Procedural ism (RD). This latter view would not claim that 
the procedure produces outcomes that (tend to) approximate some 
standard (of, say, justice or the common good) that is independent 
of actual procedures, and does so by recognizing better reasons and 
giving them greater influence over the outcome (e.g., by way of 
voters being rationally persuaded). That would be an epistemic view. 
Instead, RD insists that the only thing to be said for the outcomes is 
that they were produced by a reason-recognizing procedure; no 
further claim has to be made about whether the outcomes tend to 
meet any independent standard of correctness. The outcomes are 
rational only in a procedural sense, not in any more substantive 
sense. This claim would be analogous to Fair Proceduralism's claim 
that outcomes are fair in a procedural but not a substantive sense. 

This procedural sense of rational outcomes is not available to the 
advocate of this reason-recognizing procedure, however. If the pro­
cedure is held to recognize the better reasons, those reasons are 
being counted as better by procedure-independent standards. Then 
to say that the outcome reflects the better reasons can only mean 
that the outcome meets or tends to meet that same procedure­
independent standard. By contrast, in the case of Fair Procedural­
ism, the procedure is never held to recognize the more fair individ-
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• 
ual inputs. fr that were the basis of its c1ailll to f'airllcs.~. thcll it too 
would be an epistemic view. The space helel out {ill' a llollcpistClIlic 
Rational Deliberative ProceduralisllI has disappearcd. I kl il)('rativ(' 
democracy, as a theory of legitimacy. then, is either all illadcquate 
refinement of Fair Procedural ism. or it is led to bast' its n'COITlIllCII­

dation of democratic procedures partly on their pcrf'orrll;lllcc by 
procedure-independent standards. 

This is a good place to recall what is meant here by "procedurc­
independent standards." This docs not mean that the standards arc 
independent of any possible or conceivable procedure, but only that 
they are independent (logically) of the actual procedure that gave 
rise to the outcome in question. Fair Proceduralism's standard of 
fairness is defined in terms of the actual procedures producing the 
decision to be called fair, and so Fair Procedural ism admits no 
procedure-independent standard in this sense. 

Consider, in light of this point, a view that says that democratic 
outcomes are legitimate where they (tend to) match what would 
have been decided in a certain hypothetical procedure, such as the 
Rawlsian original position, or the Habermasian ideal speech situ­
ation, or some ideal democratic procedure. Joshua Cohen writes, 
"outcomes are democratically legitimate if and only if they would be 
the object of an agreement arrived at through a free and reasoned 
consideration of alternatives by equals.,,8 This may seem not to re­
quire recognizably democratic institutions at all, but he also says, 
"The ideal deliberative procedure provides a model for institutions, 
a model that they should mirror, so far as possible. ,,9 The combina­
tion of these two claims implies that actual procedures that mirror 
the ideal procedure will tend to produce the same results as the 
ideal, though not necessarily always. This would be an epistemic view 
as defined here, since the ideal procedure is logically independent 
of the actual procedures. For this reason, I interpret Cohen as de­
veloping one kind of epistemic theory. This implication is in some 
conflict, however, with his claim that "what is good is fixed by delib­
eration, not prior to it."10 That may be misleading, since on his view, 
it is fixed by ideal, not actual, deliberation, and actual deliberation 
is held to this logically prior and independent standard. Within the 
class of epistemic theories there will be a number of important 
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dislillCliolls, sllch as Ihal helweell sl;uHlards defilled ill lerms of 
hypol hel ical pron'dllres alld I hose deli Iled ill 01 her ways. Those are 
nol Ihe dislillcliolls al isslle here. (Ir all sllch views invoke procedure 
indepelldellt slalldards ill olle importalll rcsp'ett: the standards arc 
logically illclcpelldclll of' Ihe aClllal procedures. I I 

Wilhoul ;IIlY space (Ir Ihe view Ihal democralic olllcomes arc 
procedurally. ('\,ell if' llOl suhslalltively, ralional, deliberative concep­
tions of democracy are forced to ground democratic legitimacy 
either in the infertile soil of an impartial proceduralism, or in a 
rich but combustible appeal to the epistemic value of democratic 
procedures. 

Two Epistemic Theories: Three Challenges 

Turning then to epistemic theories of democratic legitimacy, there 
is a fork in the road. Three challenges for epistemic theories are 
helpful in choosing between them: the problem of deference, the 
problem of demanding;ness, and the problem of invidious comparisons. 
Epistemic Proceduralism, I wiIJ argue, can meet these chaIIenges 
better than non-proceduralist epistemic ~pproaches, which I am 
calling correctness theories of democratic legitimacy. The latter sort 
of theory holds that political decisions are legitimate only if they are 
correct by appropriate procedure-independent standards, and adds 
the claim that proper democratic procedures are sufficiently accu­
rate to render the general run of laws and policies legitimate under 
favorable conditions. This was Rousseau's view. Having pushed 
things in an epistemic direction, I now want to prevent things from 
getting out of hand. Existing epistemic conceptions of democracy 
are, in a certain sense, too epistemic. (See figure 6.1.) 

Deference 

It is important to appreciate the reasons many have had for resisting 
epistemic accounts of political authority. Some seem to have thought 
that if there existed epistemic standards then it would follow that 
some know better, and that the knowers should rule, as in Plato's 
elegant and repeIJent Republic. In order to reject what we might call 
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"epislo(T;ICY," or rllk of Ih(' "llOwers, SOllie Ihillk il is lIecessary to 
d(,IlY Ihal 111I're are allY proc('duH'-illClcp('llClclll cpist(,ll1ic standards 
lor d(,IIIO(T;llic ckcisiolls. An adeCjual<' answer 10 Ihis worry, I be­
lieve, is 10 ;1I"gllt' Ihal sovereignly is nol distributed according to 

IllOral experlise llnless Ihat experlis(' wOlild he beyond the reason­
able obj('clions of illClividllal citizens. Bul reasonable cilizens sliould 
(or, at tli(' very leasl, may) rcfuse to surrender their moraIjudgment 
on important malleI'S to anyonc. Tlien, unless all reasonable citizens 
actually agreed with the decisions of some agreed moral/political 
guru, no one could legitimately rule on the basis of wisdom. So there 
might be political truth, and even knowers of various degrees, with­
out any moral basis for epistocracy.l~ 

The moral challenge for any epistemic conception of political 
authority, then, is to let truth be the guide without illegitimately 
privileging the opinions of any putative experts. Experts should not 
be privileged because citizens cannot be expected or assumed 
(much less encouraged or forced) to surrender their moral judg­
ment, at least on important matters-to say, "that still doesn't seem 
right to me, but I shall judge it to be right because I expect this 
person or that thing to indicate reliably what is right." Rousseau 
proposed an epistemic conception of democracy which was sensitive 
to this danger, but yet violated it in the end. This is of some inde­
pendent interest since Rousseau is perhaps the originator of the 
strong conception of autonomy that is at stake. 

Rousseau argued that properly conducted democratic procedures 
(in suitably arranged communities) discovered a procedure-inde­
pendent answer to the moral question, "what should we, as a political 
community, do?" The correct answer, he held, is whatever is common 
to the wills of all citizens, this being what he called every citizen's 
"general will." In this way, citizens under m~jority rule could still 
"obey only themselves,"13 securing autonomy in a way in which under 
Locke's theory, for example, they could not. (For Locke, the minor­
ity simply loses, since the majority determines the direction of the 
whole group.) 14 For Rousseau, democratic procedures discover the 
general will when citizens address themselves to the question of the 
content of the general will, though they often use the process ille­
gitimately to serve more particular ends. The key point, for our 
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purposes, is that according to ROllsseall, OlltCOllll'S ;lJ"(' Icgi t i lliate 
when and because they arc corn~cl, and not for allY procedllral 
reason. VVhen they are incorrect, they arc illegitimate, lH'callsc Iloth­
ing but the general will can legitimately he politically imposed. 

Rousseau, uncharacteristically, asks the citizen to SlIITcIH\cr her 
judgment to the properly conducted democratic process. "When, 
therefore, the opinion contrary to mine prevails, this proves merely 
that I was in error, and that what I took to be the general will was 
not so. ,,15 The minority voter can, of course, conclude instead that 
the process w~s improperly conducted, and that others have not 
addressed the question that Was put to them, But she must decide 
either that it is not even a legitimate collective decision, or that it 
has correctly ascertained the general will-the morally correct an­
swer. In a well-functioning polity, where she has no grounds to 
challenge the legitimacy of the procedure, she must not only obey 
it but also surrender her moral judgment to it. She must say to 
herself "while it doesn't seem right to me, this proves merely that I 
was in error." 

One problem with Rousseau's expectation of deference is sug­
gested by a passage in John Rawls's doctoral dissertation. In chastis­
ing appeals to exalted entities as morally authoritative, he writes, 

The kinds of entities which have been used in such appeals are very numer­
ous indeed. In what follows I shall mention some of them very briefly. The 
main objection in each case is always the following: how do we know that 
the entity in question will always behave in accordance with what is right[?] 
This is a question with [sic] which we always can ask, and which we always 
do ask, and it shows that we do not, in actual practice, hand over the 
determination of right and wrong to any other agency whatsoever. 16 

Here, Rawls generalizes one of Rousseau's central teachings, that no 
one's reason should be subordinated to anyone else's.l7 

In Theory of justice, Rawls applies the idea to democratic choice: 

Although in given circumstances it is justified that the majority ... has the 
constitutional right to make law, this does not imply that the laws enacted 
are just. ... [W]hile citizens normally submit their conduct to democratic 
authority, that is, recognize the outcome of a vote as establishing a binding 
rule, other things equal, they do not submit their judgment to it.lil 
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This i,~ III(' pr()hl(,11l ()I (klt'l('IIl(' Llc('d hy ('pisleillic appr(),lches to 
d('III<)(I"I(")'. Th(' ohj('('li()11 is IlOt t() ({oIISS('all's reqllirement that the 
Olitcoille 1)(' oheyed, I helin'(' (alld will argile helow) that something 
lllllCh like R()ll.';Sealli'lll voting (',III pnh,q)sjllstify this requiremellt. 
ROII.~S("11l goes wrollg, J 1}('lieve, in resting this case on the fact­
whell it is ,I (act-that the OlltCOlll(' i,'i the gCIHT,tI will, the morally 
correct <lIISW('!" to thc qllestion f~lccd by the voters,l'l 

Here we can sec tile promisc of an epistemic form of procC'­
dllralislll, one that holds that the outcome is legitimate even when 
it is incorrect, owing to the epistelllic value, albeit imperfect, of the 
democratic procedure, Such all account would not expect the mi­
nority voter to surrender herjudgmcnt to the procedure in any way, 
since she cun hold both that the process was properly carried out, 
and that the outcome, while Illorally binding on citizens for proce­
dural reasons, is morally mistaken, 

What if a correctness theorv can support the claim that the ma­
jority is overwhelmingly likely to be correct? Wouldn't it be sensible 
to expect deference to the outcome in that case? Recent discussions 
of the epistemic approach to democratic authority have usually in­
voked the striking mathematical result of Rousseau's cOlltemporary, 
Condorcet, known as the Jurv Theorem: roughly, if voters are better 
than chance on some yes/no question (call this their individual 
competence), then under m~ority rule the group will be virtually 
infallible on that question if only the group is not too smal1.20,21 

Plainly, this result is important for the epistemic approach to 
democratic authority. It promises to explain, as fairness alone can­
not, why majority rule is preferable to empowering randomly chosen 
citizens: under the right conditions majority rule is vastly more likely 
than the average individual to get the morally correct answer. But 
the Jury Theorem's very power ought to raise a warning flag. Is this 
really an instrument to which we can comfortably surrender our 
moral judgment on certain matters? 

One objection to the surrender of judgment is that there is, per­
haps, never sufficien tly good reason for thinking the supposedly 
expert person or procedure really is so reliable. Applying this cau­
tion to the.Jurv Theorem, we Ilotice that one cannot think majorit\' 
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rule is nearly infallible unless one thinks individual volns arc (;It 
least on average) better than randolll. But why CVtT suhstitute the 
outcome of m,,:jority rule for one's own llloraljudRlllcnl, if all thai 
is required in order to stick with one's own juciRlllent is to believe 
that the voters must probably have been, on averaRe, worse than 
random? A voter has no more solid basis for the probabilities tht 
theorem requires than she has for her moral juciRlllent Ihat the 
outcome of the voting procedure is morally mistaken. It is doubtful, 
then, that the Jury Theorem can ever give a person good reason to 
defer in her moral judgment to the outcome of a m,,:jority vote. This 
objection to correctness theories says that the minority voter's dis­
agreement with the outcome is a perfectly good reason for doubting 
that the procedure is highly reliable. 

There is also a deeper point. Suppose there were no good reason 
to challenge the overwhelming likelihood that the procedure's out­
come is corr~ct, and never mind whether the basis for this likelihood 
is the Jury Theorem or something else altogether. Since correctness 
theories treat outcomes as legitimate because they are correct, the 
reason, given to the minority voter, for obedience is the correctness 
of the outcome, something the minority voter is on record as deny­
ing. So correctness theories go on to say to the minority voter that 
it is overwhelmingly probable that the outcome is correct. This 
might be supported by the Jury Theorem or in some other way. 
Correctness theories need this claim for two reasons: first, to supply 
legitimacy in the vast majority of cases; second, to give the minority 
voter in any given case reason to change her opinion to match that 
of the outcome of a majority vote and so to accept its legitimacy. 
Correctness theories, then, apparently rely on the following premise: 

Probability Supports Moral Judgment: One who accepts that all 
things considered the correctness of a given moral judgment is 
extremely probable has good reason to accept the moral judgment. 

Epistemic Proceduralism does not rely on any such assumption 
since it does not rest the minority voter's acceptance of an outcome's 
legitimacy on the outcome's correctness. This is an advantage for 
Epistemic Proceduralism, since the claim that probability supports 
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IlIoral.iudgllH·1I1 is deeply prohlcillalic. II nlay he (;t!se; al least it is 
!lol sOIll<'lhillg all reasollahle citiz(,!ls can h(' expected to accept, as 
lhe ()lIowillg tholight experimcnt suggesls. 

Suppose there is a deck of 1,000 cards, and each has written on it 
a moral statement about which you have no strong opinion either 
way. Suppos(' further that you accept on some evidence t.hat exact.ly 
999 of these contain Iru(' statcmcllts, and I is Ells('. Now you cut the 
cleek and the card says, "Physician-assisted suicide is sometimes mor­
ally permissiblc" (or some other moral statement about which you 
are otherwise uncertain). It is not. clear that you have been given 
very good rcason to accept that physician-assisted suicide is some­
times permissible. Of course, you might doubt the reliability of the 
deck of cards (or the "expert"), but suppose you do not. There is 
nothing inconsistent in holding that "While there is almost no 
chance that this is incorrect, still, that doesn't make physician-as­
sisted suicide seem permissible to me, and so I do not accept that it 
is. The expert is almost certainly correct, and yet I am not prepared 
to share in the expert'sjudgment." This attitude may make sense for 
moral judgments even though it apparently does not for factual 
judgments. 

Correctness theories assume that probabilistic considerations sup­
port moral judgment in expecting the minority to come around to 
the majority judgment on the basis of the procedure's reliability. 
Epistemic Proceduralism has the advantage of avoiding this commit­
ment. There is no expectation that the minority voter wiII conform 
her opinion to that of the majority, since the reason given to the 
minority voter for obedience does not depend on the correctness of 
the outcome in question. 22 

Demandingness 

Epistemic Procedural ism does not require democratic procedures to 
be as epistemically reliable as correctness theories do. More pre­
cisely, Epistemic Procedural ism generates more legitimacy out of a 
given level of the procedure's epistemic value, because unlike cor­
rectness theories it allows that t.here can be legitimacy without 
correctness. 
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does not support moderatc epistcmic vallie except in cas('s wilerI' it 
also supports ~trong epistemic vallie. Therefore, if i':pistelllic l'ron'­
dural ism relie~ on the Jury Theorcm for its moderate epistt'mic 
claims on behalf of the procedure, then it is committed to jllst as 
much epistemic value as correctness theories arc. 

The Jury Theorem seems to imply that, in groll!JS of IllllCil Sill', if 
it is correct more often than not then it is also virtually inEtiliblc. 
Majority rule is only better than random if voters arc be\ler than 
random; but if they are, then in large groups m,~jority rule is virtually 
infallible. In that case, the minority voter would have no basis for 
thinking the procedure tends to be correct which was not an equally 
good basis for thinking it is almost certainly correct every time. To 
accept this is to surrender one's judgment to the process. The pro­
ceduralist version would seem to provide no advantage on this score. 

In reality, however, the fates of proceduralist and non-proce­
duralist epistemic accounts are not as closely linked as this suggests. 
It is possible to have m~jority rule perform better than .5 (random) 
even if voters are on average worse than .5, so long as individual 
competences are arranged in a certain way. For majority rule in a 
given society to be correct more often than not, all that is required 
is that, more often than not, voters have, for a particular instance of 
voting, an average competence only slightly better than .5. Then the 
group is almost certain to get it right in every such instance, and so 
more often than not. After that, it does not matter how low voter 
competence is in other instances, and so they could drag the overall 
average competence, across instances of voting, well below .5.23 

Certainly non-proceduralist epistemic conceptions can weaken 
their own competence requirements by using the same device: let­
ting average competence vary from one voting instance to another. 
But this will not change things much. 24 The view still depends on the 
outcome being correct almost all the time, and so the minority voter 
who accepts this account will have to believe she is most likely 
mistaken. This consequence can only be avoided by requiring less 
credulity of the voters. A non-proceduralist epistemic theory can 
only do this by counting fewer decisions as legitimate. 
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Thl" wl";lkn liSt" or III(' .I"l"y Tll('on·'ll. ;IS pn'S('lll('d here. slill 
d('pt"lIds Oil Ih;,1 Illodel's applicabilily 10 r('al cOlllexts or delllocratic 
choicc. This (';ahllol h(' confidcnlly 'llailliaillcd, owing 10 at least the 
fc)lIowillg I~o dif'(j('ll\(ics. First. th('l'l" ;arc still Illany qucslions ahout 
what killds ;and dcgrccs or llllllual influcllcc or similarity among 
voters ;al'l" cO'llp;atiblc with Ill<' .Inry Theorcm's assllmption that vot­
ers arc illdl"pendcllt. IlId('p(,lId('I1('(' is 1101 autolllatically ckreated hv 
mutual influcnce as has oncn been thought,:.!:-' but whether actual 
patterns or infhll'lIcc are within allowahle bounds is presently not 
well und('rstood. 

Second. the .Iury Theorem assumes there are on Iy two alternatives. 
In soml' contexts it does look as if there are often precisely two 
alternatives. Consider the choice between raising the speed limit or 
not raising it, or forbidding abortion or not. These are genuine 
binary choices even though the "not" in each case opens up many 
further choices. Of course, they have been somehow selected from 
a much largcr set. and we would want to know how the choice came 
down to these. 

For these and other reasons, the .Jury Theorem approach to the 
epistemic value of democratic procedures is less than trustworthy. 
Epistemic Proceduralism needs some basis for its epistemic claims, 
though it need not be seen as wedded to the Condorcetian device. 
If the .Jury Theorem is applicable, then it is worth worrying whether 
whenever it supports moderate epistemic value of the procedure it 
also supports strong epistemic value, vitiating Epistemic Proce­
duralism's claim to be less demanding. I have argued that a weaker 
use of the .Jury Theorem can solve the problem. If the .Jury Theorem 
is not applicable after all, then there is little reason to think, even 
initially, that the problematic entailment might hold. 

Invidious Comparisons 

Just as moral experts will be too controversial, even if they exist, to 
figure in any justification of authoritarian political arrangements, 
any particular set of criteria for determining whether the average 
voter is better than random (as, for example, the .Jury Theorem 
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requires) will be just as controversial. If thc <j11;t1ilicltioIlS or ;111 

alleged moral expert will always be sul~jcct to rcasollable dis;lgTcc­
ment, then so will any list of qualifications itself. So, CVCIl if (as I 
doubt) we might sometimes have good reason to thillk thc reqllire­
ments of the Jury Theorem are met, and so have good reason to 
surrender our moral judgment to the m~jority olitcoille whell we 
disagree with it, there will always be reasonable grollnds for others 
to deny this by rejecting the criteria of moral competence that we 
have used. It would violate the liberal criterion of legitimacy, then, 
to employ any such claims in political justification. This is a third 
challenge faced by epistemic approaches to democracy; call it the 
problem of Invidious Comparisons. 

I propose to answer this objection indirectly. I shall sketch an 
account of social and structural circumstances that might suffice for 
the weaker kind of epistemic value required by Epistemic Proce­
duralism. Of course, a social/structural account might be employed 
in support of a correctness theory's strong epistemic claims as well, 
and if successful it could meet the challenge of avoiding invidious 
comparisons. I assume, however, that showing a procedure to have 
higher epistemic value requires more appeal to the epistemic capaci­
ties of the participating individuals. If so, a social/ structural basis for 
the procedure's epistemic value has a better chance of supplying the 
moderate epistemic value required by Epistemic Proceduralism than 
the strong epistemic value required by correctness theories. There 
is no intention of showing that these considerations suffice for mod­
erate epistemic value, nor of showing that they could not suffice for 
strong epistemic value. The point is only that the need, stemming 
from the problem of invidious comparisons, to stay with a social/ 
structural account favors the more moderate needs of Epistemic 
Proceduralism. I propose the following conditions as examples 
drawn from familiar ideas: 

1. Every adult in the society is permitted to participate. 

2. Participants sincerely address questions of justice, not of interest 
group advantage, and it is common knowledge that this is so. 

3. Participants accept and address a shared conception of justice, 
and this is common knowledge. 
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0. i':;ICit p;lrlicip;IIlt'S views ;tre e;lsily ;l";libhle 10 the olhcrs (at least 
via SOIlIl' oliter propollelll or the view.s, alld al least titose vicws thaI 
would h;l\'c .1I1Y citance or gailling adherents). 

fl. Parlicip'1I1l.S represelll <I perS()ll;ti. e<illcllioll.d. alld cllltuLti \;)ri­
ety of lift- e:-;pniences. 

7. Part icipall ts' needs for health and safety are sufficien tly well met 
that it is possible for them to devote some time and energy to public 
political deliberations, and in general all are literate. 

No individual experts are involved in the way they arc in the case of 
epistocracy, but the epistcmic needs of Epistemic Proceduralism 
cannot be met without the voters having a certain decent level of 
competence. The thing to avoid is using any considerations that 
would also imply specific conclusions about which individuals are 
likely to be morally wiser than others. First, there are the situational 
assumptions, that all are allowed to participate, all are sincere, all 
address a shared conception of justice, and so on. Then we must add 
a claim about the usual power of interpersonal deliberative proce­
dures under such conditions. This, too, leaves aside any claims about 
which kind of person is morally wisest. In this way, the account avoids 
what appears to be the main threat of reasonable disagreement. 

Queen for a Day 

Having laid out the epistemic needs of Epistemic Proceduralism, the 
question arises whether certain non-voting procedures might also 
meet all the criteria. If so, is this a defect in Epistemic Proce­
duralism? The challenge I have in mind is the one I have called 
Queen for a Day: Suppose a voter is picked at random to make each 
decision. So long as most voters are better than random 26 this is 
bound to perform better than a random selection from alternatives, 
even after deliberation. 

Justifying this procedure on the basis of its better performance 
already. goes beyond procedural fairness. But, assuming it is still fair, 
it poses ;t possible challenge to the case 1 am presenting for 
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Epistemic Procedllralism. Queen I(}\' a Day meets scvn;d critnia 
urged here- for accounts of democratic legitimacy. First, it is proce­
durally fair. Second, it can be held to perform helter thall a ralldolll 
selection from the alternatives in a way that is acceptable to all 
reasonable citizens. But is it the best among the procedures that 
meet these conditions? The case for voting comes down, then, to 

whether it performs better than Queen for a Day (Of any other fair 
procedure). 

Good performance should take into account more than just how 
likely it is to get the correct answer, but also how far it is likely to 
deviate from the best outcome. The existence of a small number of 
evil voters is literally no threat to a majoritarian procedure's perfor­
mance, but they would occasionally, or at least with some chance, be 
Queen for a Day. This counts against that method. On the other 
hand, a small number of esoteric moral experts is no benefit to a 
majoritarian procedure, but they will have some chance of being 
Queen for a Day. These two considerations appear to bal,tI1ce out. 

The Jury Theorem, if it can be applied to real social choices, 
would show just what is needed: m<~jority rule is more competent 
than the average voter, which is the exact competence of Queen for 
a Day.27 However, we have noted that it is unclear whether the Jury 
Theorem is applicable, and so it is not available here as an argument 
for majority rule over Queen for a Day. 

Should we be disturbed that Epistemic Proceduralism does not 
have a more decisive way to reject Queen for a Day? Can it really 
come down to the difficult question of whether majority rule voting 
performs better? Is Epistemic Proceduralism otherwise indifferent 
between democratic and undemocratic modes of social choice? 

This objection would need to defend its assumption that Queen 
for a Day is undemocratic. If it were stipulated that a social choice 
procedure is not democratic unless it involves voting, then of course 
Queen for a Day is not democratic. But then the question becomes 
why this should matter morally? Unless it fails to treat voters equally 
in some morally important way, or leaves them all entirely out of 
social choice, we should regard it as democratic whether or not 
it involves voting. Certainly, historically the selection of some deci­
sion makers by lot rather than by election (as in ancient Athens 

-- -- -- - -------------------
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Would Queell for a Day deprive citizens of power they would have 
if there were voting? What power docs a voter have? [t is not the 
power to choose outcollles, so that is not lost uncler Queen f(lr a Day. 
Each voter faces a choice only between ways of voting. The outcome 
is largely out of the voter's control, since it depends on how others 
choose to vote. Does a voter influence the decision in a way the 
uncrowned citizens do not in Queen for a Day? A voter, by voting, 
has no influence on the decision unless she is decisive, which almost 
no one ever is. Each voter has an equal initial chance of being 
decisive, but a vote's influence on the social choice stops there. 
Queen for a Day offers citizens an equal chance of being decisive 
too. Moreover, it can add the guarantee that there will always be a 
decisive citizen; in voting usually no voter is decisive. 

In voting. there is a margin of victory, and every vote influences 
that. That is not. strictly. part of the outcome of the vote. in that it 
does not affect the social choice. Still, margin of victory can be very 
important. Again, though, there is no fundamental difference be­
tween voting and Queen for a Day. In both cases, the social choice 
can be made without paying any attention to any further facts about 
the number of supporters for each alternative. If such further infor­
mation is important, it can be gotten under either system. In Queen 
for a Day, citizens could become eligible to be chosen as monarch 
for a certain issue by disclosing in advance the decision they would 
make, with the decision to take effect only if it is drawn by lot. Then 
all other advance declarations could be counted and publicized for 
whatever value this has. 

One begins to see how much like voting Queen for a Day is, or 
could be.~I know of no strong moral argument against it as com­
pared with ordinary voting. Insofar as it is distasteful, bear in mind 
that none of the approaches to democratic legitimacy canvassed in 
this essay has any reason to re:ject it. It is fair, and it can take place 
after individual views are shaped by public deliberation. Only 
Epistemic Proceduralism has even a potential reason to re:ject it: 
First, it must at least be better than a random selection from alter­
natives (the other approaches don't reCJuire this); second, it might 
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not be as epistemically valuable as another elir proccdllrc, such as 
voting. But if it is epistemically better than voting-, Epislcmic Pro('c­
duralism would not be embarrassed to recommend il as Ihe appro­
priate procedure for democratic social choice. III off'crillg- an 
account of democratic legitimacy in terms of other values it is im­
possible to avoid the implication Ihal other methods Ihat meet Ihe 
other values at least as well would he at leasl as \cg-itilllatc. The 
question is whether this conclusion is so implausible as to defeat the 
general account. Without knowing whether Queen for a Day does 
meet the proposed conditions as well as voting, it appears in any case 
that this would not be a morally unacceptable conclusion. 

Why Obey Bad Laws? 

What moral reason is there to obey the decisions of the majority, 
when they meet the criteria of Epistemic Procedural ism, even if they 
ar~ incorrect? I know of no moral principle, widely accepted, from 
which this obligation can be derived. It finds support, however, in 
the limitations of the idea of procedural fairness. Procedural fairness 
is a way of being impartial among individuals' competing interests, 
even while producing a command or directive that suits the inter­
ests of some and not of others. Procedural fairness is designed for 
the case where the only standards of evaluation are first, each in­
dividual's interests, and second, the moral principle of impartial 
treatment. It is not well suited to cases where there is a procedure­
independent standard of moral correctness that applies to the deci­
sion that must be made. 

Begin, then, with a case where it is granted that each individual is 
under an obligation to abide by the outcome of a fair procedure. 
The question "What should we do?" is treated as answered byaggre­
gating what each of us wants to do in some impartial way. But now 
suppose it is known that the choice we make will be morally better 
or worse, and we do not all agree on which choices are morally 
better. First, it would be odd to use a procedure that operated solely 
on our individual interests, ignoring our moral judgments. I assume 
that there would be little obligation to obey the outcome of such a 
procedure despite its procedural fairness. Second, it still seems an 
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illsul'lici(,llt groulld or ohlig;ltioll 1\1('1('ly to use a procedure that 
chose the alternatiVt' in accord with the Illoralju(\gmcnts of" a ma­
jority for reasolls 01' fairness. There is no point in attending to moral 
judgmcllts r;lth('r than illter('sts if they arc simply to he countcd 11(> 

Oil the lllodel of procedural fairness. Why should this produce any 
stronger sort of obligation than the straight procedurally fair aggre­
gatioll of illter('sts? The r('asoll for l1loving to the 111 oral judgments 
could only 1)(' to apply intelligence to the Illoral issue at hand. 

I propose, as the coun terpart of the idea of procedural fairness in 
cases where there is an independent moral standard for the out­
come, the idea of Epistemic Procedural ism: procedural impartiality 
among individuals' opinions, but with a tendency to be correct; the 
impartial application of intelligence to the cognitive moral question 
at hand. 

Why does one have any obligation to obey such a procedure when 
one firmly believes it is mistaken? The question is produced by 
supposing that the epistemic dimension is meant to make the pro­
cedure's outcome also the individual's best guess as to the answer, as 
if the goal of the procedure were epistemic reasons. 29 But that is not 
the role of the epistemic dimension in Epistemic Proceduralism. 
That would be roughly like supposing the role of majority rule in 
Fair Proceduralism is to make the outcome conducive to one's own 
interests. Thus, one would ask, why obey a fair procedure when it 
doesn't accord with one's own best interests? I am taking as a starting 
assumption that the fairness of the procedure is a fully adequate 
reason to obey in simple nonepistemic cases. The problem is to stay 
as close to this model as possible, while making adjustments to fit 
the case where there is a procedure~independent moral standard for 
the outcome. In neither case will the reason to obey be based on any 
substantive feature of the outcome-both are pure proceduralist 
accounts of the reason or obligation to obey. 

Mere procedural fairness is a very weak reason to obey when I 
believe the outcome is morally mistaken. It may seem, then, that my 
own moral judgment about the outcome is supreme in my own 
deliberations. That is not, however, the only reason for thinking 
procedural fairness is insufficient in such cases. A different reason 
is that procedural fairness is not equipped to address cognitive 
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issues-It IS not a cogl1JtlVe process. This can 1)(' rClIlcdied without 
making my own moral judgment supreme, if fair'proceduralislll C\l1 

be adapted to cognitive purposes. This is what is accolllplished by a 

process that is impartial among individual opin ions, yet has some 
tendency"to'be correct. It is suited to the cognitive task and is 
impartial among participants. Thus, there is a moral reason to abide 
by its decisions quite apart from their substantive merits,.iust as there 
is reason to abide by a procedure that fairly adjudicates among 
competing interests quite apart from whether it serves one's inter­
ests. Epistemic Proceduralism is proposed as a conservative adapta­
tion of the idea of procedural fairness to cases of morally evaluable 
outcomes. It is conservative in requiring no more epistemic value 
than necessary Uust-better-than.randomness so long as it is the best 
available)-while still fitting the cognitive nature of the cases.:IO 

The case for a moral reason to obey Epistemic Proceduralist out­
comes is, as I have said, not derived from any more basic moral 
principles. Still, it can be made compelling in other ways, and I have 
just attempted one. A second supporting stratagem is to suggest a 
metaphor that triggers roughly the right inferences and associations. 
It is instructive, I believe, to see Epistemic ProceduraJism as an 
account of the public view of justice and its authority. 

The Public View 

The idea of a public view fits Epistemic Proceduralism in a number 
of ways. For one thing, it signals the application of cognitive intelli­
gence to the moral question collectively faced. Another connection 
is the explanation this metaphor yields of the obligation to abide by 
the public view even when one believes (and even correctly believes) 
that it is mistaken. One's own belief is one's personal view, and it 
conflicts with one's view as member of the public, or as citizen. (This 
parallels Rousseau's doctrine of public vs. private will, only this is 
about opinion, not will.) Just as each agent has a duty to do what he 
believes to be right, the agency of the public-and each person qua 
public citizen-has a duty to do what seems right from the public 
point of view. The public, like any agent, has a duty to do what it 
believes to be right, even when it happens to be mistaken.:I \ There 
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Illellt Illay get 110 Illoral credit Il)r heillg COllsciclltious. This qualilica­
lioll i.~ rdkctcd ill Epist('lllic I'roc('dllLllislll's ;ICCOlillt of th(' pllhlic 
view hy thc r('qlli rc 111 ell t that the procedllre be \)etter thall ran­
r!OIll.:L.' IIl·th('.~(' ways, Epistelllic l'ro('cduralism's outcomes product' 
oblig;lIiOlls to ohey ill IllllCh th(' W<lY tl];It the), wOllld il thev wcn' 
cOllceived <IS the public view orjusticc, by analogy to all individllal's 
view 01 ",h,\t is right. 

It may be suspccted thaI Epistcmic Proccduralislll relies on this 
being IlH)r(' th<\I1 a metaphor, and actually posits a collective social 
entity with intentional states of its own. Many would object to this 
(though I leave aside the question ,;"hether it should be thought to 

be objectionable). To test this suspicion, consider whether Fair (NB: 
not Epistemic) Procedural ism would have to be seen as positing a 
spooky subject, the public. if it turned out to be useful to speak of 
its outcomes as constituting the public interest. This might. be useful 
becausc it is indced cOllstructed (lIlt of' intercsts, c\'cn though no 

individual's or group's particular interest is privileged \w the procc­
dure. So it is interest-like, and vet there is no ordinary suhject \1'110 

owns it. Clearly the usefulness of treating it as the interest of thc 
public has no metaphysical implications. The usefulness of treating 
Epistemic Proceduralism's outcomes as the public view of justice is 
no less metaphysically innocent. No opinion is taken here even on 
the intermediate question whether these outcomes constitute a col­
lective opinion about justice, where this idea might be analyzed 
without collectivist metaphysical commitments. Epistemic Proce­
duralism's democratic outcomes are view-like in certain respects, and 

the right inferences are produced by this heuristic device only if the 
subject of the view is imagined to be an entity called the public 
rather than any single citizen or subset of citizens, The public point 
of view is no more committed to an additional collective subject than 
is the traditional idea of the moral point of view. 

Even without controversial metaphysical implications, the very 
idea of an obligation to do what is thought just from the public point 
of view even where this conflicts with what seems just from one's 
personal point of view may seem objectionable. Plainly I cannot he 
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morally required (or even permitted) to do what it is morally wroll~ 
to do, but I might yet be morally required to abide by laws that arc 
unjust.~3 Granted there are limits to the dc~ree of in.iustice that can 
coexist with a moral obligation to comply. Still, within limits. the 
injustice of a ,directive is not generally thought to settle the question 
of whether one must obey it. If classrooms are assigned to professors 
in what I believe to be an unjust way-say, by seniority rather than 
by instructional needs-this is not immediately grounds for disobe­
dience. So the fact that Epistemic Procedural ism would require citi­
zens often to ooey laws and policies they believe not to be just does 
not mean that it calJs for some abdication of moral responsibility. 

It may seem that Epistemic Proceduralism goes back on its critique 
of deference, since in the end it requires citizens to defer to the 
public point of view. But it doesn't; it requires obedience, not any 
surrender of moral judgmen t. There is no in ten tion here of showing 
that political authority is possible without requirements to obey. 

Rousseau Revisited 

Looking at Epistemic Proceduralism from the standpoint of Rous­
seau's view, the authority of the public view takes the place of the 
authority of the general will. The Rousseauian will o~ject that if the 
general will is replaced in this way political obedience will no longer 
be obedience to oneself, and political society cannot be reconciled 
with freedom. The Rousseauian argument that legitimacy requires 
correctness is based on a respect for the ultimate authority of the 
individual will. Only if the 'political decision is willed by each citizen 
can required compliance be reconciled with autonomy. The general 
will is that part of each citizen's will that all haw in common, and 
so only decisions in conformity with the general wilJ can be legiti­
mately required of everyone. 

If this were a good argument, then the authority of the majority 
decision would not depend, as it does in Rousseau, on majority rule 
having been agreed upon in an original social contract.34 By positing 
a previous unanimous authorization of m~ority rule, Rousseau un­
dermines the idea that majority decisions are only legitimate because 
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[hey c()rrectly asccrt;lill the gelleral will. If the procedure must he 
previously authori/,ed, [his could ollly 1)(' hecause oheclicilcl' [0 the 
gencral will is lIot s[raightforwardly obediellcc to one's own will. 
This is 1>CC<luse a persoll's gClleral will is lIot simply the persoll's will. 
but the part of his will that is also a part of every other citizen's 
will. The authority of the general will is the authority of all over the 
behavior of each. Even if this is conceived as conipatible in a cer­
tain way with freedom, morality is not simply freedom to do as one 
wills, since each person's private will is morally suborrlinated to the 
gener,,1 will. Thus, Rousseau thinks the legitimacy of majority rule 
depends on unan illlOUS cOlltractual acceptance (apparen tly hypo­
thetical). Once this is admitted, we see that even Rousseauian de­

mocracy does not avoid every kind of subjection of the individual to 
external authority, rhetoric notwithstanding. The question is hm\' 
this kind of subjection can be justified, not how it can be avoided, It 
is not as if Rousseauian theory avoids subjection to political authority 
and Epistcmic Proceduralism embraces it. 

Epistemic Procecluralism parts company with Rousseau 011 the 
question of what it takes to justify majority rule, Rousseau apparen tly 
held, not that subjection to the general will was simply unproblem­
atic, but rather that majority rule would not be contractuallv ac­
cepted unless or insofar as it reliably discovered the general will. 
Since the minority voter is expected to conclude that she is mistaken, 
the initial acceptance of majority rule is an agreement to surrender 
one's judgment on the general will to the procedure. Without re­
hearsing the objections to this sort of deference, suffice it to say that 
we should not believe Rousseau's claim that it would be agreed to in 
an appropriate initial contractual choice, Epistemic Proceduralism 
offers a different account of the authority of majority rule, It is 
indebted to Rousseau insofar as it acknowledges the cognitive nature 
of the moral questions political communities face, and the need for 
an epistemic dimension to the account of democratic authority. But 
strongly epistemic accounts such as Rousseau's expect citizens to 
stop thinking for themselves so long as the procedure has been 
carried out correctly. Ironically, it is Rousseau who so influentially 
taught that no person or thing is owed that sort of dcference,:Fi 
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Notes 

1. I am indebted to Jules Coleman and John Ferejohn, "Democracy And Social 
Choice," and to Joshua Cohen, "An Epistemic Conception of Democracy," both in 
Ethics, October 1986, pp. 26-38. They discuss an epistemic approach, though they do 
not clearly distinguish between proceduralist and non-proceduralist versions. 

2. Rawls, Poiitim/ Ulwralism (New York: Columhia Cniversity Press, 1 <)(j:lj, p. 1 :>,7. This 
approach to political legitimacy is richly motivated as well in Charles l.armore, 'f'hf' 
Morals of Modernity (Cambridge: Cambridge University Press 199fi), especially chap­
ters I, 6, and 7. 

3. I take up the special case of gi\~ng the power of decision all to one citizen (chosen 
randomly for each decision) below in the section on "Queen for a Day." 

4. A Preface to Democratic Theory (Chicago: University of Chicago Press, 1956). Dahl 
explicitly opposes this to postulating that "the goals of some particular set of indi­
~duals are inherently right or good, and the process of making decisions should 
ensure maximization of these goals" (p, 31). It is not clear whether his motive for 
rejecting such favoritism is liberal or skeptical. 

5 See Cohen, "Pluralism and Proceduralism," Chicago-Kent Law Review, vol. 69 (1994). 
Of theorists who reject using independent standards to judge democratic outcomes, 
few offer any clear account of the basis of democratic legitimacy. Thomas Christiano 
is more clear in defending a version of Fair Proceduralism in "Social Choice and 
Democracy," in Copp et aI., eds., The Idea of Democracy (Cambridge: Cambridge 
University Press, 1993), pp, 183-186. He develops the ~ew in detail in The Rule of the 
Many (Boulder, CO: Westview Press, 1996). Stuart Hampshire also endorses Fair 
Proceduralism quite explicitly in his re~ew of Rawls's Political Liberalism. See New York 
Review of Books, August 12, 1993, pp. 43-47, esp. p. 46, 

6. Bernard Manin pro~des a clear statement of Fair Deliberative Procedural ism: 
"Because it comes at the close of a deliberative process in which everyone was able 
to take part, . , . the result carries legitimacy." See "On Legitimacy and Deliberation," 
Political Theor.v (August 1987), p, 359. Cass Sunstein's deliberative theory of democ-
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I<lCY is I('ss cle<ll Ilil tliis scole. Ill' ;lssoci;tles ,klilwr<ltive d('lll()(T<lC), willi ";1 process 
throug-h which rejection will ellcourag-e the emergence of general truths." See The 
Partial Constitution (Cambridg-e, MA: Harvard University Press, 1993), p. 253. And yet 
there is his ambiguous "association of truth in politics with what emerges from a 
well-functioning political process." See J)"mo(T(lfY and t!w Pro/J/nn o/Frl'l' Speech. (New 
York: Free I'rcss, 1993), p. ~43. Putting- these together, he writes, 'There are fi·c­
quently correct answcrs to political controversy. Answers are understood to he correct 
throug-it tite only possible criterion, that is, aglcement among- equal citizens" (Th.p 
I'artia/ COrl.llila/ilm. p. 1:-\7). I arg-u(', in "Who's Afraid of Iklihnatiw' IkrnoCT<lc{'" 
·li'XI/.I 1.11711 fil~lirl/l (11111(' I~)~n). pp. 1·1:)7-1·177. th;\I Frank Micltellll<ln's deliherative 
tlteory of dClnlHT;lcy <llso rejects tite eV;litl<tlioll of OlltCIJIlI('S hy proccdlll'l' inde­
pendellt stalldards. See, for example, "Collccptions of Democracy in American COIl­
stitlltional Arg-ulllcil t: The Case of Pornography Regulation," T('nnpssp!, Lall! RI"1';nll, .'>6 
2 (1989). pp. 291-319. 

7. See, for example, Seyla Benhabih, "Toward a Deliberative Model of Democratic 
Legitimacy." in /)nnormry and Dijfr':rrnce (Princeton: Princeton University Press. 1996). 
pp. 67-94: "It is not the sheer numbers which support the rationality of the concill­
sian [under majority rule), but the presumption that ira large number of people see 
certain matters a certain way as a result of following certain kinds of rational proce­
dures of neliberation and decision-making, then such a conclusion has a presumptive 
claim to being rational until shown to be otherwise" (p. 72).James Fishkill also seems 
to hold tll a vicw of this tvpc. Scc Ill)' I'('\'iew in Flilirs (October 19tH), pp. IS()-18S, 
of his ilook 'fhf' niri/O,!!;III' oj/II Iii II'. 'fiJ7(1lmi II SI'ij-Rl'jil'(/771f SO(II'/\' (New Haven: Yale 
Univcrsit\ Press, Il)l)~). 

S. "Thc EcOlWllll( 1\;lsis oj Iklihcrat;\'(' IkIlIlHT;ll'\'," .\(J(/liil'luilJSll/Jit\' (/lid "olt(y Ii::' 
(1989), p. :1:'. 

, 
9. "Delibnation and DClllocratic i.cgitinI<lcy," in Hamlin and Penit. cds .. Thl' (;oor! 
Polity (Ox/orel: flIackweiL 1989), p. ~(i. 

10. Ibid., p. 29. 

1 L That they all involve procedure-independent stan nards of something likejustice 
or the common good does not determine whether or not they involve procedure-in­
dependent standards of legitimacy. Epistemic Proceduralism, for example, does not. 
Cohen's view apparently does. See note 20 below. 

12. I make this case at length in "Making Truth Safe For Democracy," in Copp, 
Hampton, Roemer, eds., The Idea oj Demo(Tary (Oxford: Oxford University Press. 
1993), pp. 71-100. 

13. On the Social Contmct, Book I, chapter iv, paragraph 4. (Hereafter, SC Liv.4.) 

14. The Second Treatise oJ Civil Government, chapter VIII, section 96. 

15. SC IV.ii.S. 

16 John Rawls, A Study in IIIP Grounds ()/I~/himl Knowlerlr.;e, Ph.D. dissertation, Prince­
ton University (1950; available from University Microfilms International, Ann Arbor. 
Michigan), p. 319. Rawls goes on to identify the proper source of moral authority as 
the collective sense of rig-ht. This raises interesting questions that cannot be pursued 
here. 
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17. This is a running theme in Rousseau's /·;mi"'. trans. Allan Blooln (N,'\\' "Ill: Basil' 
Books. 1979). It emerges explicitly at. e.g .. pp. H4. Ill-II~. I~O. I~:). I·IX. ltiX. ~07. 
215. It may provide a clue to the punling role of thl' wist' l('gislatOl' in th,' Sorilll 
Contract.Jason Maloy fi'uitfully compares the legislator to EllIill"s t('acher in '/'I1f'Millll 
of Utopia, Honors Thesis, Brown University, 1!I!Hi, 

18. John Rawls, TlJ,Por.~ o/Justice (Cambridge. MA: Ilarvanl University I'r('ss. 1!171), 
pp. 356--357. 

19. Notice that Cohen's definition of democratic legitimacy ("if and only if [the 
outcomes] would be the oqject of an [ideal] agreement," in "The EcoJlomic Basis of 
Deliberative Democracy," p. 32) commits him, with Rousseau, to a correctness theory 
rather than a proceduralist criterion of legitimacy; when actual procedures fail to 
match the answer of the hypothetical ideal procedure, they are not democratically 
legitimate, even though (as he seems to think) they are reliable evidence. to some 
degree, about that ideal standard. This is a crucial difference from Epistemic Proce­
duralism. 

20. Condorcet's Jury Theorem has often been treated as identifying an epistemic 
engine that might drive an epistemic conception of democracy. For an introduction 
in this context, see Grofman and Feld, "Rousseau's General Will: A Condorcetian 
Perspective," American Political Science Review 82:2 (1988). pp. 567-576. See also Dun­
can Black, The Theory of Committees and Elections (Cambridge: Cambridge University 
Press, 1958); Brian Barry, Political Argument (Berkeley: University of California Press, 
1965); and Cohen, "An Epistemic Conception of Democracy." 

21. The result is so striking, and the proof of it so straightforward, that it is worth 
pausing a moment to consider. Begin with the fact that while a fair coin flipped a 
few times is not likely to produce a very equal head/tail ratio, with more tosses the 
ratio becomes more even. With just a few tosses, an outcome of, say 70% heads, 30% 
tails, would not be shocking. But with many tosses ofa fair coin, a 70/30 split is almost 
out of the question. With enough tosses it becomes certain that the division will be 
almost exactly 50/50. This "Law of Large Numbers" is the core of the proof of the 
Jury Theorem. 

Let us proceed in several small steps: first, change the coin from a fair one, to one 
weighted slightly in favor of heads, so in each toss it has a 51 % chance of being heads. 
Now with enough tosses the percentage of heads is certain to be almost exactly 51 %. 
The more tosses, th~ closer to exactly 51 % it is likely to be. Now obviously the same 
would be true if instead of one coin flipped repeatedly, we considered many coins, 
all weighted the same way, each having a 51 % chance of coming up heads. The more 
coins we flipped, the closer the frequency of heads would come to exactly 51 %. Now, 
the same obviously would be true if we had individual voters instead of coins, where 
each will say either "heads" or "tails" but each has a 51 % chance of saying "heads." 
The more such voters, the closer the frequency of "heads" answers would come to 
exactly 51 %. Here is the payoff: if the frequency of "heads" is bound to be almost 
exactly 51 %, then, of course, it is even more certain to be over 50%. So the chance 
that at least a m3Jority will say "heads" is astronomical if the group is large, and it 
gets higher with the size of the group. It is also plainly higher if instead of 51 %, each 
voter (or coin) has an even higher chance of saying "heads," say 55% or 75%. 

So if voters each have an individual likelihood above 50% (call it [50+n] %) of 
giving the correct answer (whatever it is) to a dichotomous choice (heads/tails, 
yes/no, true/false, better/worse, etc.), then in a large group the percentage giving 
the correct answer is bound to be exceedingly close to (50+n) %. Therefore, the 
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mor," ,iudglll(,lIl. 

2:l, I lITe is ,iust one exampk, devised to hc sOlllewhat extrellle: If in 5 I % of voting 
instances the ave rag" individual competence was ,:;25, and if thcre arc 10,000 voters, 
in those :; I (Yr, oj voting instances lIlajorit\' ruk would be correct more than 99,99% 
of the timt'. Thus, overall, majolirv rule will almost certainly be correct more often 
than nol, regardless of the competence of the voters in the other 49% of cases. Now 
suppose in the other cases \'oter compClence was vcry low, S,IV .10. The average voter 
competence would then be (.ID' 49%) + (.525' 51%), or about .3:2, well below .. 5. 
This shows that group competence can be bettcr than .. 'i even if individuals do not 
have a compctellce o\'er ..'i. 

24. If such a view needs outcomes to be correct almost all the time, say at least 95(1r) 
of the time, then it needs average individual competence to be O\'f'r .5' slightly more 
than 95% of the time. In a very large group, this could be as close as you please to 
.5, Then voters in the other instances could be bad enough to bring the overall 
average below .5, but only slightly, because there cannot be very mallY of them. III 
this specific case the overall average competence must remain about .4 i5. 95% at .5 
= .4i5, so that's what the average competence would be if in the other .'i% of cases 
voter competence were zero. 

25. David Estlund, "Opinioll Leaders, Independellce, and Conclorct't's Jury Theo­
rem," Theory and Decision, vol. 3h, no. 2 (1994). 

26, This is not abollt the average competence. That coulrl still be almost as low as 
,25, if half the voters had competence of 0. 

27. Queen for a Day will be correct as often as it happens to pick a correct voter. 
The fraction of correct voters across instances of voting will equal the average voter 
competence. 

28. Rousseau writes, "Elections by lot would have few disadvalllages in a true democ­
racy." (SC IV.iii. i). Notice that I have not criticized coin flips as undemocratic but 
onlv as epistemically random. 

29. This is the epistcmic conception of demon;lCY ddcndecl in Carlos Santiago 
Nino, Tlw J,;thirs oj' H1III/fllI Rights (Cambridge: Cambridge Cni\'Cl'sit\, Press, 1991). 
pp. 245-25"). For example, he claims "the democratic ori);in of a le);<11 nile provides 
us with .1 reason to believe that there is good r('ason to acccp' its content and to ,let 
accordingly" (p. 2'>5). This is deference to the expertise of the procedure ",ith a 
vengeance. 
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30. Availability is understood, of course, to be cOllslrailled hy which cOllsideraliolls 
can be accepted by all reasonable citizens. 

31. There is some controversy whether there is a duty to do whal you helieve ri~ht. 
But it is perfectly obvious that in normal cases it is blameworthy not'lo try to do what 
is morally required, and you cannot try except by doin~ what you believe is morally 
required. Therefore, it is blameworthy not to do, and so morally required to do, what 
you believe is morally required. This does not deny that there could be especially 
perverse people whose moral beliefs are so distorted that we cannot count it in their 
favor that they, are true to them. 

32. This requirement is probably too high in the case of personal agents. You get 
moral credit for trying to do the right thing unless your judgment is much worse 
than random, perhaps because there is, in the personal case, a phenomenology of 
seeming right that is not present in the collective case, and that provides on its own 
some reasons for action. 

33. This is puzzling to some, though it is not an uncommon view among political 
philosophers. Socrates had this view in Plato's Crito, and Rawls defends it in 17leory 
of Justice, as have many others. 

34. SC IV.ii.5-7. 

35. I reply to criticisms of my view by Gerald Gaus and William Rehg in an addendum 
to a shorter version of the present paper in The Modern Schoolman (1997) 74:4. The 
shorter version is entitled ''The Epistemic Dimension of Democratic Authority." 


