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I Introduction

Disability laws are crucial in ensuring a life of dignity for persons with disabilities.'
However, they remain limited and ineffective in the absence of introspection and
awareness of experiences with disability. The limitedness of disability law can also
pe seen where the full realization of rights and freedoms is subject and open to
technological, philosophical, and market dynamics.? And in many cases, the law is
weakened owing to “negative cultural beliefs and social perceptions of disability” >
That being said, disability law also offers the content to engage in normative criticism
of states and powerful players concerning economic, social, and cultural arrangements
and their differential impacts on persons with disabilities.*

In terms of what disability law “ought” to be, Grue writes, it should be about
disabled people and the meanings provided by them. And works in disability studies
go beyond the inquiries of law with the use of research tools necessary for theorizing
or re-theorizing concepts and meanings about disabilities. Disability studies deal with
the living conditions and quality of life of disabled people, and the questions of how
disability and/or impairment should be defined.’ Disability research, in this perspective,
is then concerned with researcher accountability to disabled participants, raising
questions about the nature of control and how it is measured.® Marked by the feature
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Vijayan writes,
«_critical disability studies seek both to correct and expand the way in which
other fields of study explain disability.

The interdisciplinary that characterises disability studies allows for a variety
of methodologies and approaches to be applied to the study of disability and
this expands the field. Some of these include narratives of disability, analysis
of representations of disability in literature, in arts, in law and media,
challenging the absence of researches on disability in the academia, and
writing or rewriting histories of disability. "

The interaction of disability law with disabilities has been studied by many. The

interface between the two would offer both “a critical analysis of the conditions
of thinking for a particular concept of disability — and the implications of such a
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Fourthly, the CRPD promotes international col]

y, th ! aboration and solidarity. It contains
several obligations f.or States Parties to ensure the political participation of persons
with disabilities. Article 29 obligates States Parties to promote the full and effective

pmicipation of persons with disabilities in public affairs, including forming and

joining representative organizations of persons with disabilities at the international,

national, regional, and local levels. This obligation supports Article 4, which requires

States Parties to consult with, and actively involve, persons with disabilities through
their representative organizations in the design and implementation of relevant law
and policy.

Finally, Article 32, obligates States Parties to promote international cooperation

between States, regional organizations, and civil society, including organizations for
persons with disabilities. Article 32 provides:

“l. States Parties recognize the importance of international cooperation
and its promotion, in support of national efforts for the realization of the
purpose and objectives of the present Convention, and will undertake
appropriate and effective measures in this regard, between and among States
and, as appropriate, in partnership with relevant international and regz‘on‘al
organizations and civil society, in particular organizations of persons with
disabilities. Such measures could include, inter alia:

(a) Ensuring that international cooperation, including inter ”a”"’f"l
development programmes, is inclusive of and accessible to persons with
disabilities;
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The above features are formative and transformative, to the F:xtent thatath;Sy ;1;:
supported by interventions from disability studies. In the follozm%hpar;iro:o },ﬁcal
role of disability models will be discussed. These mo_dels provide the ]Qh dis;)bihty
and normative justifications for the application of law in a.certam way. T e1
models also reflect on the interface between disability studies and disability law.

III The CRPD and the Models of Disability

International disability law is shaped by models of disability. The models opqate bothasa
measure for determining appropriate standards and as a benchmark for assessing p‘rogr.e.ss.-
The models also assist in making and monitoring the progress of mternatlonal'dlsablhty
law.* In the paragraphs to follow, four models, i.e., the medical model, the §oc1al model,
the human rights model, and the relational-community model, have l?e.en dlscgss_ed The
models, “propelled by activists” convey the manner in which disability stud1e§ mteract
with and influence disability law and the body of disability knowledge and practice.

The medical model, for instance, stresses the processes of medicalization and
institutionalization for disability. According to Skarstad, the medical model vigws
persons with disabilities as patients being predefined by and hence acting according
to, their medical conditions.** The author also writes about the limits of the medical
model, i.c., it fails to perceive of disability as a socio-political concept.*

The social model of disability,

in contrast, stresses structural barriers as the
fundamental cause for the margina

lization and oppression of disabled people.*
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ional Journal of Human Rights 210-228 (2021), available at:
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These approaches range from wanting to “care for and protect” persons

with disabilities from their “tragic and helpless Situation”, to assess their
incapacity 1o work or to wanting to fix, cure and make persons with disabilities

“as normal as possible”. They fail to acknowledge persons with disabilities
as full subjects of rights and rights holders.

The Committee assumes that, additionally, efforts carried out in States parties
to overcome attitudinal barriers to disability have been insufficient to change
the way societies view disability, as exemplified by the enduring prejudice,
stigma and negative, humiliating stereotypes against persons with disabilities

and the lasting misperceptions of disability as a burden for society or an
individual problem.” ¥

The social model has greatly influenced policy interventions and courts of justice.
The shift from the medical model to the social model manifests also in the field of
mental health law, where the psychosocial and social models have emerged as an
evidence-based response to the biomedical model. The psychosocial model, as defined
by experts, looks beyond (without excluding) biological factors, understanding
psychological and social experiences as risk factors contributing to poor ment:al he‘alth
and as positive contributors to well-being.** However, the social model is not free from

e ——————

Narratives: Finding a Voice of Their Own 1 (Routledge, London, lst edn., 2013). - .
Bill Hughes, “Disaﬁility and tﬁc Body”, in Colin Barnes, Mike Oliver, et.al. (eds.), Disability Studies
1 goday 61 (Polity Press, 2002).
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criticism, writes Beaudry. The criticism is that the social mode! severs the connection
between impairment/bjology/medicine, on the one hand, and dlsabll'lty,‘ on the othe'r.“1
In other words, the social model excludes the challenges faced by individuals facing
chronic illnesses.

In response to the limitedness of the social model, the‘h-um.an r.ights modgl assumes
importance. Under the human rights-based model, disability is viewed in light of the
human rights principles of non-discrimination, empowerment, au‘tonomy, freedom,
etc. The CRPD Guidance Manual for Human Rights Monitors provides:

“A rights-based approach seeks ways to respect, support and celebrate human
diversity by creating the conditions that allow meaningful participation by
a wide range of persons, including persons with disabilities. Protecting and
promoting their rights is not only about providing disability-related services. It is
about adopting measures to change attitudes and behaviours that stigmatize and
marginalize persons with disabilities. It is also about putting in place the policies,
laws and programmes that remove barriers and guarantee the exercise of civil,
cultural, economic, political and social rights by persons with disabilities.

To achieve a genuine exercise of rights, the policies, laws and programmes
that limit rights need to be replaced, such as: immigration laws that prohibit
entry to a country based on disability; laws that prohibit persons with
disabilities to marry, laws that allow the administration of medical treatment
to persons with disabilities without their free and informed consent; laws that
allow detention on the basis of mental or intellectual disability; and policies
that deny medical care to a person because he or she has a disability.

Moreover, programmes, awareness-raising and social support are necessary
1o change the way society operates and to dismantle the barriers that prevent
persons with disabilities from participating fully in society. Furthermore, persons
with disabilities need to be provided with the opportunities to participate fully in
society and with the adequate means to claim their rights.”

What is distinct about the human rights model, according to Onazi, is that it
avoids making either positive or negative judgments about impairments, especially
the pain, decline in quality of life, early death due to impairments, and dependency
that people with disabilities experience. Impairments under the human rights model
are understood as a natural aspect of human diversity. And by embracing impairments
as part of human diversity, the model recognises the inherent dignity of people with

the highest attainable standard of physical and mental health, A/HRC/35/21 , (March 28, 2017).

41  Supranote 33 at 3.

42 UN Office of the High Commissioner for Human Rights, Monitoring the Convention on the Rights of
Per.?'ons with Disabilities: Guidance Jor Human Rights Monitors, HR/P/PT/17 (January 1, 2010),
avallabl-e at: ht1ps://www.ohchr.org/en/publications/policy-and-methodological-publications/monitoﬁng-
convention-rights-persons (last visited on October 29, 2022).
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According to Lawson and Beckett, while the human ri
nodel which is applied under the CRPD, the humap rights model is complementa
1o the social rights model. The former, i.e., the human rights model “I;rovfd}lesrz
detailed road map for the development of human-rights-consistent law (’md policy, as
well as systems and frameworks for monitoring progress”. The latter, i.e., the so’cial

model, supports “emancipatory disability politics in contexts which are not framed by
reference to human rights.”*

Another approach, emerging from a critique of the CRPD framework, is the
community-care approach. In the book An African Path to Disability Justice:
Community, Relationships and Obligations,* Onazi emphasizes the need for a new
public culture of obligations to people with disabilities. Drawing from concepts like
human dependency, relational existence, community membership, love, friendship,
compassion, and solidarity, Onazi advocates for an approach based on moral virtues
and practices, which can be far greater than a right-based approach to justice and
autonomy.*” Onazi advances an African legal philosophy of disability justice based
on values of community, relationships, and asymmetrical obligations, which can
operate as an ethical ideal or meta-principle to direct, evaluate, criticise and amend
existing laws and institutions. The ideal will also enable sustaining and strengthening
ties between people with and without disabilities, based on values of love, charity,
care, support, benevolence, and generosity. * In the words of Onazi, “instituting a new
public culture of obligations is, therefore, a practical legal project, with the power to
transform and deepen individuals as relational human beings.”¥

To sum up, in addition to the disability models, disability studies indicate the Linits,
gaps, and potential of disability law. The following paragraphs include a discussion on

the limits and potential of disability law.

ghts model is viewed as the

—

43 Supranote 3 at 44.
4 Supranote 32.

45  Ibid

46 Supra note 3 at 39.
47 Id at128-129.

48 Id at 133-134.

49 Id at152-153.
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According to Lawson and Beckett, while the human rights model is viewed as the
model which is applied under the CRPD, the human rights model is complementary
to the social rights model. The former, i.e., the human
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public culture of obligations to people with disabilities. Drawing from conc_epts hke
human dependency, relational existence, community membership, love, fnenc?shlp,
compassion, and solidarity, Onazi advocates for an approach based on mc.)ral.vumes
and practices, which can be far greater than a right-based ap.proa.clh tc? Ju§nce and
autonomy.”’” Onazi advances an African legal philosophy of dls?bll}ty _]\15t1C§ based
on values of community, relationships, and asymmetrical obhga.n.ogs, which can
operate as an ethical ideal or meta-principle to direct, evalua‘te., criticise and amgnd
existing laws and institutions. The ideal will also enable sustaining and strengthengxg
ties between people with and without disabilities, based on valu_es“ f’f 19v§, chanty.‘
care, support, benevolence, and generosity. “ In the words of Onazi, m; f";:‘ ing a "ﬁ’t‘;
public culture of obligations is, therefore, a practical Iegc‘zl pr,oifct, with the power
transform and deepen individuals as relational human beings.

To sum up, in addition to the disability models, disability studies indicate the limits,
gaps, and potential of disability law. The following paragraphs include a discussion on
the limits and potential of disability law.

43 Supranote 3 at 44.
44 Supranote 32.

45 Ibid

46 Supranote 3 at 39.
47 Id at 128-129.

48 Id at 133-134.

4 Id at152-153.
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for insiance, mhndoilcal . ds greater interaction across sectors an'd stakeh'olde.:rs_
kA ferliclzavil concepts, one may also consider Onazi’s coiitrlbution
Underultii:c Cl:tx:gglliy diities As mentioned previously, Onazi defendsfatlh P‘f}).hc JI%W. on
oeP ' i i limited because of the “insufficiens
ies on the ground that human rights treaties are
('hmtllfnac;z’sazio;gzlzf human rights norms” > o N
Another limitation of disability laws has been the. pnontl.zatlon of one set of ng_ms
and outcomes over the rights of disabled persons. Whll.e lciokliig at cases of 3:15pen51on
and delay of national budgetary allocations for redlstribu.tlve. iinea§mes;6 sch?iais
advance the case of having a “non-negotiable character” of disability rights.’ Few ATE
also shed light on CRPD provisions that remain “neglected” or “unexplored”. Take the
example of Leahy and Ferri’s work on Article 30 of the CRPD. Article 30, accoidm§
to the authors, does not embody a comprehensive approach to cultural participation.™
The CRPD Committees’ work and interactions show a rather narrow focus on copyright
1ssues. On the potential of the CRPD framework, they write:

"..the CRPD has potential 1, effect a cultural transformation in how

50 Lisa Waddiiigwn and Mark Priestley, “A human rights approach to disability assessment” 37 Journal
of lntemglianal and Comparative Social Policy 1-15 (2021); Fleur Beaupert and Liz Brosnan,
Weaponizing Absent Knowledges: Countering the violence of menta] health law”, in Peter Berestord

. ;:1‘2 rjaa;z:)aszu::o(,(g c'ds. ): The Routledge Internationg] Handbook of Mad Studies (Routledge, 2022).
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Vv The Potential of Disability Law

Of the many developments under the CRPD, notable is the growing cross-sectoral

applications of its rights and principles. As a result of interventions from disability
studies, the CRPD framework responds to the challen

i S ge of economic marginalization
of persons with disability.®* The CRPD’s response to this can be witnessed in the

context of intellectual property laws, specifically, copyright laws. Under the rubric of
national and international IPR laws, the application of technology protection measures
(TMPs) for the rights of web content publishers has been found in conflict with the
rights of persons with disabilities to access web content and the ability of “l/ibraries
and persons with disabilities to convert digital media to accessible formats” " And
both international and domestic laws have evolved to resolve the conflict with the
adoption of a human rights approach. Take the example of the Marrakesh Treaty to
Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired
or Otherwise Print Disabled (Marrakesh Treaty). The Marrakesh Treaty is an example
of a multilateral framework that has “a clear humanitarian and social development
dimension and its main goal is to create a set of mandatory limitatiorirs and exceptio:g
Jor the benefit of the blind, visually impaired, and otherwise pri;::t dzsablefi (VIPs).
The Treaty is conceived in line with the human rights pnpcxples outlu_xed in the
Universal Declaration of Human Rights and the United Natlo‘ns Convennqn on the
Rights of Persons with Disabilities (CRPD). It is the first copyrlght‘ treaty to include a
clear human rights perspective. The Treaty demogsuates ‘that COPY“gh:) Syskt::nlsdaé :h:
important part of the solution to the challenge of improving access to boo

printed works for persons with print disabilities.®”

——

59 Ibid.
20 Supra note 30 at 4.
1 Wort el I h Treaty to Facilitate Access to
‘ Y . » Marrakesh Treaty to ¢
© ization, Summary of the ; : o ‘ )
X/O; lq e e sl Bropierty Olfl!/;: l“,;’lfe ;Jlind, Visually Impaired, or Other wmf: Pr':l:nh Ij:lxla(last (visited
a:ail;sZIe ] Wort’::tfor//Person\:/ipo (i)m/,treatics/en/ ip/marrakesh/summary marrakesh.
avle at: https://www. :
= Vot o o Provisions and Benefits of the Marrakesh Treaty

World Intellectual Property Organization, ,1;!3'1’!‘1 Je dOcs/pubdocs/en/wipo_pub_marrakesh_ﬂyer.pdf
(2013) (2016), available at: https://WWW.WIPO:
(last visited October 29, 2022).
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Copyright laws, in order to justify the viable balance between societal ggod ?lnd
individual rights, have brought due focus on the exceptions under tllle legislation.
Looking at Indian copyright law, the fair dealing clause under Section 52 of the
Copyright Act, 1957 is one such provision which was the first such provision to
facilitate visually challenged persons in India. As a guide to reform domestic copyright
laws, adherence to the Marrakesh Treaty has been anticipated to “improve awareness
of the challenges faced by the print disabled community and persons with disabilities;
greater access fo education, enhanced social integration and cultural participation;
Poverty alleviation and increased contributions to the national economy.”™ Like in the
case of copyright laws, the potential of disability is considered in the context of several

other prevailing challenges.

VI Conclusion

Disability law is an ever-evolving landscape. Taking the CRPD as a centralizing

force, its principles have been applied across legal systems. At the same time, these

principles have been applied across different domains of law, including technology,
peace and security, natural disasters, intellectual property law, etc. This expansion, by
application, to a large extent has been facilitated by disability studies. Further, the gaps
in disability law have been placed for discussion before the CRPD Committee, for
example, not taking into full consideration “country and region- specific challenges” >
or lack of “comprehensive approaches” to rights provided under the CRPD.

In the chapter, disability law and its related developments have been viewed as
an outcome of its interface with disability studies. This interface brings into focus the
dynamic and transformative nature of disability law and its potential for becoming an
authentic law suited to the times.

64  Ibid.

65 Paul : o
Harpur and Michae| Ashley Stein, “The U.N. Convention on the Rights of Persons with

Disabilities and the Global South”
66 Supramote 15 obal South” 47 The Yale Journal of International Law 75-117 (2022).
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