DB

o ZUH A<} - of BT A A| 2o Eal|e] B of EHEH S 1t -
Judicial Review of the International Trade Administration in USA: How it Perceives its Jurisdictional Dispute concerning the Anti-
dumping laws and its Implications for South Korea.

boby 7|1

(Authors) Ki-young Kim

=X 7| AT 19(4), 2005.12, 73-105(33 pages)

(Source) BUSINESS LAW REVIEW 19(4), 2005.12, 73-105(33 pages)

%pagx_l 6.1'37'?:1‘::':16—_!§|

. Korea Business Law Association

(Publisher)

URL http://www.dbpia.co.kr/journal/articleDetail?nodeld=NODE00665085

APA Style A7|< (2005). o FLHA At - of BhH Tt of| 2ot Thaj| o] EfEof et HER|Q 1 -, 7| [T, 19(4), 73-105

o|gdr ZMrsta

220.67.200.***

(Accessed) 2019/08/02 16:05 (KST)
RZHA ety
DBpiadil M MBEle ZE MES2 XA AXEKIoA oM, F2|0|C|ofs 2 XA 2| LHES BB st7{LE MYUS X|X| 4&LICH 12|10 DBpiadilM M3 =& &=
£2 DBpia%t TEAAS HZTH 7|2A % 0| 8K 2 o XZE 2| i FoiXtIL v|F2|Ho 2Tt 0|88 £ AHLICH 2222 0]of 2|8Hsto] DBpiadld M El=

NE2S 25, Ha SO WHO R Bt 0|Zot F2 B WOl et 8, WA MS T 4 gL,

Copyright Information

Copyright of all literary works provided by DBpia belongs to the copyright holder(s)and Nurimedia does not guarantee contents of the literary work
or assume responsibility for the same. In addition, the literary works provided by DBpia may only be used by the users affiliated to the institutions
which executed a subscription agreement with DBpia or the individual purchasers of the literary work(s)for non-commercial purposes. Therefore,
any person who illegally uses the literary works provided by DBpia by means of reproduction or transmission shall assume civil and criminal
responsibility according to applicable laws and regulations.


http://www.dbpia.co.kr/journal/publicationDetail?publicationId=PLCT00000267
http://www.dbpia.co.kr/journal/voisDetail?voisId=VOIS00031022
http://www.dbpia.co.kr/journal/publicationDetail?publicationId=PLCT00000267
http://www.dbpia.co.kr/journal/voisDetail?voisId=VOIS00031022
http://www.dbpia.co.kr/ournal/iprdDetail?iprdId=IPRD00010055

mpgel =lA Aok Ak A 78

dEgel = uA A ek EEkEA
B H SR HERRRUe B
#ele) BEs HYARA HET HE*

<H %>
1. ¥ V. BB 5 Db Ak RE i o
0. SlEam Pk 91 e (R S
L ETR VI ffah 0 KR 1T
M. BB ki be o e — Ak ENCS 5indl
V. WHe gl o] AR

=
7
3

E

e AA Aol igABlelth S o 4
Agacigo AAae vFe A= dojet. G5 FEA%e] Gusga
]

m{mﬁ
o H o4
lo ok
ol-mH

foh 2 12

ool sy kel Ao
olel whe} Az A7 FWTO)A A S &
ﬂ A% F) GATTAANT: 0§ 5840w FA54 Jolola) bu xl

ANA W ek FASAAN AAH gZe] Bk ZAA GATTAA 25
a FAAE e Felsh WA BAE FASE AAD ol uheh slge ey

oS H o
>

(I
O

i)

)

=
il
m%

*o i 2005dE EAUSE SEATuY AN Wol ATHAL
wx AT RS,

Copyright (C) 2006 NuriMedia Co., Ltd.

Z Mk | 1P:220.67.200."** | Accessed 2019/08/02 16:05(KST)



B

hs

S

9

I
R

2

AN E A= oA

ool

P mgEs HA 7oy

Aol ek A9l oo

=

[e]

)

M= W gl o

alifolm, Al

5]

EEE

el
e

=
=
=

h=1}
kel
yu

(@®F Z23%%)
A
EEER
u, 7ha

%
gel Aoy

=
R

[e)
0]
AA -
o

tof =4
T

27}

Uik
3
=
357

s}
=

L

fE

s}of oF

]
744
VA, e

A

H
A

74 EEREK
A e}t

3}

=

14
{
o

-

v

A5 Qe whebd]

A A=

[e]
=

[e3}
H

s

H}’ a1l

L

off A2~

744
Sl Aol glvtel wAl=A, 7ol 7]

¥
R

<

=

=
H
i=]

i

3|
A

A7F Fa7 o]

H o

,\],HJE

i

kel

BAo] ApgAALe] diage] =, ofu

il

ke
pil

S

247} A},

yAe] Ao Fhyke] %7}

—
o

el
4
4

—_
o

o

1o

S

s U=
of i

=

=

[€)

BT} B el aL

R

2EAE
14717k sA s 47

9]

= A A

L

EEEREEES

LN

L=y

AR, dA WTO9

)
S

271724 2 74

3]

4

] WTOZA)

3|

il

%)

[S]

o]

(1999).

3

4A% AR} EAE g
ol =%, 19¢¥ 3

| Accessed 2019/08/02 16:05(KST)

2 v = Uil A Aol ARt I =AY

RS R R R

ZMiEta | 1P:220.67.200.%*

== AL oA FF Hdol2 o]l gk

Copyright (C) 2006 NuriMedia Co., Ltd.



2]

H
H

15}, u] el

=
gl

?l_

R

dpgel =l A Aok Ak Ar 75

B9 EEREIA

}

k)
“

B =&olaL Bkl f1vtE oA

Mg el

o

A o] Al A

PR F RS 2

3 e

°

1.
7
ik

M

3

S

B

o
ﬁo

o)

Gl

ol

o],

fu
R

N

W

I

T

—

mJ

i
o
N

Gt
o

%

N

e el

4

s
o

<

s

]

@79

8

<
il

chey

=1
=

EEIE!

15

-
R

[e]

| EA
B9

I
R

9

)
=

2]

9] WAFAS(diversity jurisdiction),
(e}

R

o] 12719

T, B9

2

A7, VA

h=]

el

e

4,

-

917 o] A"y

L

L

o

o]

32 FAETLD 91709 ¥

K3

@9}

)

b4 glom, A

A7+ (writ of certitori)oll 7]

ool o

°©

}

k)
yol

A

[
75 A

L
R

o szt

J

78

e

)
=

LE!

N
SR

A3 =AM

THA9]

| Accessed 2019/08/02 16:05(KST)

ZMiEta | 1P:220.67.200.%*

3 (FEAF, 1994), 1074-77'H.

SEEREE

1

k)
yul

Copyright (C) 2006 NuriMedia Co., Ltd.



o

127119] Avaaw
(US. Court of Appeals: 12 Circuits)

Adminstrative
Agencies)

(U.S. District
Court)

Court)

(B%H 5HE235E)
A=) 9 (United States Supreme Court)

International
Trade

(US claims
Court)

e agencies)

(Various

(US. Court of Appeals for Federal Circuit)
Administrativ

o] HEIEEERE)

ng

76 EEERR

=
..AO
oy

(Appeals from
State High Courts)
(State High
court)

(E1: =

ol

o

w4
Qe

L
o glef vl
Fol glof] ma

&

BERE
e =

ol
=
4

58_
A =g ol

o

R

<]

ot} Aok

ste] 14024 A}

5]

of

=

o

=

=

s
R REER
A% A elch, AT

ki3

o) =AlA Ao,
of 7

[e)
il
=
T

3k AR

ojth. whEhA ol tf
Aol o

Aate] vh=3 7] ol AFIAATE HM, 1
H]Zof ]
Zﬂ'

=

|
P

B

4
o

¥

S

]

AR, A 5o
=

ulA, A

H
A==
34
HA
S

A Aoz, ofo] o
X

EE R

Al
A

=)

el

| Accessed 2019/08/02 16:05(KST)

ZMiEta | 1P:220.67.200.%*

Copyright (C) 2006 NuriMedia Co., Ltd.



pgel =lA Aok Al A 77

Pz d8L

]

K2

. ey

el

il

3
s

o

LA A el

R EOE PR

M. BRERE SR BEEHE—&

)

o

1930

L

R

el A

2AE Fu Yk

&

bl
Fol 9] 97kA Aol slel

[e)

(catch-al)&

5}

HE(28 US.CA 158Dl H
Zz

AL
=

i

of &
:]-—’_’

Z 5o

ﬁO

o

Gl

of A

4] e

L

R

24 BHAA 274

Aol 7l

A

)

el A

|

o] Ea" Z(federal question) 5= &

23]
=

A, A% federal question®]

Fhe},

YA}

[e)

H=
TAA AbAA(case or controversy), AbA2] A< (ripeness), A

]

1.

kel
=
1

.

]_
Al (mootness), YAFAA A (standing) &2 &

S

o

s
A
herd
[

Al

=

=

1%
5

kel
il

ol A wl et

=
T

Aol

o))

BN

B

i

ol

)=y
fLe

| Accessed 2019/08/02 16:05(KST)

ZMiEta | 1P:220.67.200.%*

7ol (BFg AL, 2002), 27-519.

°
L

Copyright (C) 2006 NuriMedia Co., Ltd.



121

AEHRS wrstolof

oA w= g AAE B

ol

%
™

o

2=

I

A

APy s
WL, BT, i

<= Aol

2]

AR, A7

, 319-349.

e

Feb&x, 29 1

"
A",
| Accessed 2019/08/02 16:05(KST)

3Fo] Stone, G 391 ¥ A, Constitutional Law,

[¢)

s
=

&

a. A AT T A 7
]_

0|

Mg T g Wy Moo T B o T
B R T g oF — 5 o+ oo K
Mﬂ Eo =) [=<6) 6N —_— La ~ —_ EO —_
:._| ﬂyl AT M oF o ,HOI o P <0 o T o
L < o P K W oW
jm HE ,mﬂ == OL ﬂ Oﬁa To HT_ —_ ,LuL ﬂ_l
eIl RTALSs PRI
W%Hzrgﬁ%}ﬂoﬂ% e B0
— = 0 = N m = ™ oS W =
ok 7T M ol CONE o] = {+ o L ® T oo F
WM%%ML?&%%% I
R I N R B
PaTsaPs TN R mrx BN
XE e -~ Fm o ‘.ﬂ_v W ,.ﬂﬂ T ,Mﬂ T — HT o Ho K
TEREXT TR Pys =R
TEIMIE o E IETEE >
o) O T 0 ! o 0
HgPBEEABTIRIL 4 pe RO =
U R T I T o y X
o xo o KT ES Enles W E T "
1Xr_| \w ,‘utw Wuﬂ ,.n,mo n_Al o ‘V Gl T ,Nro = ,wﬂ =)
w9 g g B T B oE T o wiodoﬂﬂﬁév 2
R T e w A B RS -
N, " RerEEE Tagl 2 F =T
W MM M‘u_ H T wx = Ak ol = © oo B OEK ™ nﬁn%ummo&
B0 K = =~ " _ = .~ - Ho < RO
s  PLETae R Ta _BXD AE
- g = wn il do X QW o m| o B = W i — ®E
Mg RS T cmr e w B RoE oy T W
~ L X ,_g' P T = or == S Q9 J
N NN — of mm o . W% T ooy = N ol ~
© 5 TR ~ Mﬂ oF %o B WEHL o RO ok B o W
o T oW T T OE TN o KBS m s
N % muw oF M= Mﬂw ,ﬁaﬂ WM = = o oF ! i o MW ) m ﬂ__wwqu_
o o B R X K° o %o R - r o E
Mﬂ Ao M.ﬂ < W o o .nmo M T W M o MT “W T
X T o= o * " Do wo - A= = 0
REgNC G N AL %%ur«drﬂ ra *
h AR " 4 2w W No i
LE g BT T T m T XN g
oo = oF - ol go % mm ER oy IS ok > = d
= 1o My %o %O - mro) X oF (- = = ul
CErgEed e TE LTy gt N o
oo _ e _ g _ xEEPT LR F o
B R e N - e - =
G " R TR W E T T wo &% m =
T B MR W T T NE KT R A R N

ZMiEta | 1P:220.67.200.%*

TA ZA

]

Little Brown, Ltd., 1991, p.363 ©]

4) v

Copyright (C) 2006 NuriMedia Co., Ltd.



mpgel A Aok Al A 79

b. FAIFAA ol9le] HAF T

c. ygAe] Frpya T

d. 4= A (Embargoes)

e. Y4 3A g2 =] (Quotas)

f. &3 A (Exclusion orders)

g. &2 FYFAZ X (voluntary restraint
agreements)

h. %% ™= (presidential proclamations)

L FYTFAEXHL] 717

j. BEZA

k. a1g9 #AFAE 9 FI9FH
L A7 59 ARE

m. 7]Et

R FEERE

o0 o
_1
1.

. }4 5 S(charges or exactions)®] @4
. A= A4 (bonds)

¥ H(penalties) ‘g5
. o] AH(interest)d -
e
L Rgeg

Ao 5o AME R

sliel A ool -t 517}
RV R ERNE
Felo] U4 4 WA

il

7}o}E i (Cartman) | & A1 4

N
il
ro,
&
e
B~
oy
Q 0o o0 T e
T oot

=
&

5. 87F

%

oo o

6. A2 A A

A=}
EE

oo
o
e 1o} i
o 2 F
N
O
4

a. AAET

b. & 7t8
8. & c. YF-GA el o3t &

d $HZE] 5

e. Fde &

a. Py Iolee Yo tist BLALA

b. #AEAFE ] A HH ] ZAV} =
9. 7€} o e

o
c. #EAER] d5HY

Copyright (C) 2006 NuriMedia Co., Ltd.

Z Mk | 1P:220.67.200."** | Accessed 2019/08/02 16:05(KST)



80 EEMR H19% HFIE (BB HB235%)

V. W e

olg] =% 3, 49+ Ra% A (Department of Commerce: Administering authority), =
=

A5 9] 9 3] (International Trade Commission), 3%

4=

A A (U.S. Customs Service) 5°|

@3 Mg WASE wEERg 9 gD e NAUZ, 2em old Wd
Afelggel due e BAZFL RAF YThe FASTAY H PR §
T= 1930 FAHel A Ao zAM 19 US.CA 15169 HEX <AE 7HAl A3,

ole] -&3ate] 28 US.CA. 1581+ = A F €9

(£3: Bt F @A o] FAWAYZF | 484)

aae] Bg 2AWE Ak

1. ZAPEA

(investigative stage)

1. Judicial process

3RS ZAANAEA
e CEEEIENEE R
LA e] g en 9

[¢}

=

el o

2 A A B

(duty assessment stage)

ol e] Fel
el Sl

(=44 5)

1
2
3
4. AFAe A x=44
5
1
2

3. 434}

(revocation procedure)

A Fod 9] ol Hpal T 9] -

=] H]—];H 2]

\__

2. Judicial review

(R 4 W33 BAY BIEHESERE S B

o3 EE BAEAEER)

28USCA1581(a) The court of International

denial of protest, in whole or in part, under | HJ E} 4]
section 515 Tariff Act of 1930.

Trade shall have exclusive jurisdiction of | P]=F 9L 19300 AAW 515
I

any civil action commenced to contest the|ol ™3k A T

28 USCA 1581(c) The court of International | ] =&
%

Trade shall have exclusive jurisdiction of | &

) WSe] wrE el wate] o)A, (vl Wy
AR, 1987) F=x

Copyright (C) 2006 NuriMedia Co., Ltd.

CHSt | 1P:220.67.200.*** | Accessed 2019,

/08/02 16:05(KST)



pgel =l A Aok AlikiRAr 87

any civil action commenced under section of
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15) Harrman & Reimer Corp. v. U.S. 1 Ct. Int'l Trade 148, 509 F. Supp., 1276, 2 Int’l

Trade Re. BNA 2356, 1994.
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16) Asociacion Colombiana de Exportadores de Flores (Asocoflores) v. U.S. 13 Ct. Int'l
Trade 584, 717 F. Supp. 847, 11 Int'l Trade Re. BNA 1645, 1989.

17) NEC Corp. v. U.S. Dept. of Commerce, 967 F. Supp. 1305, 19 Int’l Trade Re. BNA 1553,
Ct. Int'l Trade 1996.

18) Corus Group PLC v. Bush, 217 F. Supp. 2d 1347, Ct. Int’'l Trade 2002.

19) Pacific Giant, Inc. v. U.S., 223 F. Supp. 2d 1336, Ct. Int’'l Trade 2002.
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... Because the antidumping duty assessed here is identical to that assessed prior to
implementation of the Byrd Amendment, the amount cannot be considered so large
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24) Fujitsu General America, Inc. v. U.S., 283 F. 3d 1364, Fed. Cir. 2002.
25) Luxury Intern., Inc. v. U.S., 69 F. Supp. 2d 1364, Ct. Int'l Trade 1999.

26) Koyo Seiko Co., Ltd. v. U.S., 186 F. Supp. 2d 1332, Ct. Int'l Trade 2002.

. US, 957 F. Supp. 245, 19 Int’l Trade Re. BNA 1150,

27) Fujitsu Ten Corp. of America v
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<Abstract>

Judicial Review of the International Trade
Administration in USA: How it Perceives its
Jurisdictional Dispute concerning the Anti-dumping
laws and its Implications for South Korea.

Ki-young Kim

This paper intends to articulate the jurisdictional issue of the Court of International
Trade(CIT), particularly dealing with a legal dispute of the Anti-dumping law. While
the international trade grows to be marshalled by a new institutional arrangement of
WTO dispute settlement system, the role of CIT correspondingly plays a great deal
of effect on this area of laws. It is considered that both arbitrating institutions have
to drive a reasonable rule over the trade issues. This is particularly so in various
viewpoints. The law of USA has influenced significantly over WTO, and its take is
fairly greater than other WTO members in economic terms. Under this background, I
attempt to probe an attitude of CIT in dealing with jurisdictional issues including
the extent of judicial activism and theoretical ground for resolving those issues while
providing a comparative articulation to the general doctrine of administrative law. I
also point out the significance as well as characteristics of jurisdictional issue in
terms of the U. S. legal system, which, I hope, can provide a little guidance to the
current Korean jurisprudence. Lastly, I stress the need for judicial reform within
Korea as well as more affluent provision of legal counselling, which I think vital to

accomodate a rapid development of trade environment.

Copyright (C) 2006 NuriMedia Co., Ltd.

Z Mk | 1P:220.67.200."** | Accessed 2019/08/02 16:05(KST)



el WA A DkEE 105

® FA (Key-Word)

SR, WE Y, BN, FADY, B AWEA, ABEY, AT,
SEEEE

Court of International Trade, Anti—-dumping laws, Jurisdiction, International
Trade Administration, Judicial Review of Administration, Special Court,

Department of Commerce, International Trade Commission

Copyright (C) 2006 NuriMedia Co., Ltd.

Z Mk | 1P:220.67.200."** | Accessed 2019/08/02 16:05(KST)



	通商의 국내적 규제와 司法審査 - 美國國際貿易法院의 반덤핑관할권에 관한 판례의 태도와 관할권문제의 性格과 意義 -
	Ⅰ. 序論
	Ⅱ. 通商紛爭解決을 위한 美國의 司法節次
	Ⅲ. 國際貿易法院의 管轄權一般
	Ⅳ. 반덤핑법상의 管轄權
	Ⅴ. 國際貿易法院管轄權問題의 性格과 意義
	Ⅵ. 結語 : 大韓民國貿易行政과 司法統制
	參考文獻
	參考判例
	Abstract


