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ABSTRACT

Shared Decision Making (‘SDM’) is one of the most significant developments in Western
health care practices in recent years. Whereas traditional models of care operate on the
basis of the physician as the primary medical decision maker, SDM requires patients to be
supported to consider options in order to achieve informed preferences by mutually sharing
the best available evidence. According to its proponents, SDM is the right way to interpret the
clinician-patient relationship because it fulfils the ethical imperative of respecting patient
autonomy. However, there is no consensus about how decisions in SDM contexts relate to
the principle of respect for autonomy. In response, | demonstrate that in order to make
decisions about what treatment they will or will not receive, patients will be required to meet
different conditions depending on the approach proponents of SDM take to understanding
personal autonomy. Due to the fact that different conceptions of autonomy yield different
obligations, | argue that if physicians and patients satisfied all the conditions described in
standard accounts of SDM, then SDM would undermine patient autonomy.

1. Introduction

‘No decision about me without me’.! This is the National Health Service's key maxim for its
Shared Decision Making (‘SDM’) agenda, which, like those adopted by the respective health
services of Australia, Canada, France, Germany, ltaly, the Netherlands, Spain, Switzerland and
the US, aims to revise the traditional view of the physician as the primary decision maker in
clinical contexts. Commentators claim that SDM goes further than informed consent by facilitating
a decision-making process whereby both patient and physician share expert information; the
physician describes the probable benefits and potential harms of treatment options; the patient
expresses their values and preferences.2

There is a certain amount of consensus regarding the essential conditions of SDM practices.3
Specifically, proponents claim that SDM involves, on the one hand, physicians offering treatment
options and describing probable benefits and potential harms. On the other hand, patients are
required to communicate their values and preferences. Taking into account the information
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provided by the patient, phvsicians are required to present their recommendations before
executing a specific decision.* For the purposes of this article, | will refer to this as a standard
account of SDM.

Although SDM is in its clinical infancy, and although there is a general lack of clarity regarding its
practical and ethical implications, what we can infer from patient support material, policy
documents and the medical literature is that SDM has developed in response to debates in
medical ethics. A number of commentators have suggested that SDM is the right way to interpret
the clinician-patient relationship because it is perceived to fulfil the ethical imperative of
respecting patient autonomy.5 Glyn Elwyn and his co-authors argue that by encouraging patients
to reflect on the benefits and harms of proposed treatments so that they communicate their
preferences, SDM ‘respects patient autonomy and promotes patient engagement’.6 Furthermore,
even though SDM has received relatively limited attention in the bioethical literature, a number of
medical ethicists have suggested that SDM has been clinically motivated, in part, by the
perception that it respects patient autonomy by promoting patient autonomy.7 According to John
Wennberg, the provision of ‘decision aids’, which have become routine tools to supbport patient
involvement in decisions,® are the key mechanisms for promoting patient autonomy.9 Peter Ubel,
Karen Scherr and Angela Fagerlin have argued that an essential feature of SDM is ‘patient
empowerment’, a concept that they equate with autonomy promotion.10 In addition, Lisa Dive has
argued for processes that go beyond mere communication of information to patients, processes
that enhance a patient's capacity to be autonomous. !’

When it comes to standard accounts of the principle in medical ethics, respect for autonomy is
sometimes invoked in the context of informed consent and, at other times, when discussing
choice of treatment. What this shows is that considerations of respect for autonomy tend to focus
on situations in which decisions need to be made about what interventions patients will or will not
receive.’® However, it is unclear how SDM is meant to respect patient autonomy. Elwyn and
colleagues, for example, argue that SDM ‘rests on accepting that individual self-determination is
a desirable goal and that clinicians need to support patients to achieve this goal, wherever
feasible’, which means ‘that individuals are [not] abandoned’ but supported by ‘building good
relationships, respecting both individual competence and interdependence on others’.13
Similarly, Ubel and his co-authors claim that SDM ‘respects patient autonomy by involving
patients in their health care choices without forcing them to feel like they are making the decision
by themselves.'® Both Elwyn, Ubel and their respective co-authors seem to understand
autonomy as a property or capacity of persons such that individuals are able to competently
reflect on their values, desires and motives, to make decisions based on these values, desires
and motives and to have their value- and preference-based choices respected. However, Ubel
and his colleagues also claim that patients are autonomous in the sense that it is their right to
‘have the final say about those choices’.’® Dive has argued against Ubel's right-oriented account
of autonomy, claiming that ‘if the emphasis is on enhancing patients’ autonomy, then the
challenge is rather to elucidate each individual patient's preferences and goals, and to present
the information about treatment options in relation to those goals’.16 Elsewhere, Anne Donchin
has argued for a more value-oriented, relational conception of autonomy, emphasising the
interpersonal dimension of the physician-patient relationship and the complex power relations
that constitute that relationship and which affect patient autonomy.17

Bearing in mind that SDM challenges the idea that the physician is the primary decision maker,
one might assume that it is the patient who is ultimately responsible for making the decision
about treatment choices. However, the notion of shared decision making confuses matters. 18
Does it mean that the process leading up to the decision is shared with the physician making the

eyproofs.sps.co.in/eproofing_wiley_v2/printpage.php?token=wQEk8KaxDb41Z1Dyqjc4mqGYjq_ZKrxvAagG_10fNIM

2/22



7/16/2019

e.Proofing
final decision? Does it mean that the process leading up to decision is shared with the patient
making the final decision? Or does it just mean that the process leading up to the decision is
shared? Despite general agreement that SDM is meant to respect patient autonomy, there
appears to be no consensus about how the ‘sharedness’ of the decision-making process relates
to the culminating decision. According to one approach, a necessary condition of SDM is a
voluntary patient decision.® By contrast, others consider the decision itself to be shared,
consisting of mutual agreement.20 A third approach considers the final decision to be the
responsibility of the physician.21 Other approaches are less obvious. Some state that patients
should be supported to be ‘involved’ in the decision-making process.22 Others claim that SDM is

meant to aid patients in developing and communicating ‘informed preferences’.23

If SDM is to respect patient autonomy, then it does matter who, ultimately, makes the decision
about what treatment a patient will or will not receive. Following a brief sketch of four principal
categories of autonomy (§2), the subsequent section (§3) demonstrates that the question of
whether a physician is obligated to respect a patient's decision is conditional on the approach
proponents of SDM take to understanding personal autonomy. The following section (§4) shows
that different approaches to autonomy vyield different obligations. The problem facing proponents
of SDM is that respect for the conceptions of autonomy considered here yields obligations that
are not amenable to standard accounts of the requirements of SDM. What this shows is that even
though there may be other reasons that justify the decision-making conditions described in
standard accounts of SDM, such as reasons concerning beneficence and harm, the quality of
patient experiences, health outcomes, risk and national legislation. these conditions conflict with
obligations generated by the principle of respect for autonomy.24 On the one hand, certain
obligations generated by respect for autonomy have not been captured by standard accounts of
SDM. On the other hand, | argue that if physicians and patients satisfied all the conditions
described in the standard account of SDM considered here, then SDM would undermine patient
autonomy.

2. Four Approaches to Autonomy in Medical Ethics

Recognition of the vulnerability of autonomy in health care contexts led to the inclusion of respect
for autonomy as a key concern in biomedical ethics, one that has an intrinsic value that cannot
be conflated with the value of a patient's wellbeing (though, in concrete circumstances, the
principle of respect for autonomy is rarely considered in isolation from those principles more
directly associated with weII-being25 ).26 In debates about medical decisions, four approaches to
autonomy tend to be discussed more than any others: 1) autonomous choices; 2) autonomy as a
legal capacity; 3) autonomy as a capacity conceived procedurally; 4) autonomy as a capacity
conceived substantively.27

Bearing in mind that autonomy considerations tend to focus on medical situations in which
decisions need to be made, it is not surprising that the principle of respect for autonomy is most
often associated with the idea that physicians should respect patients’ autonomous choices. The
principle of respect for aufonomous choices is a key aspect of Tom L. Beauchamp and James F.
Childress’ account of autonomy.?® In the sense that the decision made by a patient is the
outcome of an autonomous choice, it should be accorded respect not because the patient is an
autonomous agent but because the choice is autonomous. In other words, autonomy is a
property of a choice as opposed to a capacity of the patient. According to Beauchamp and
Childress’ proceduralist conception of autonomy, a patient's choices are autonomous when they
fulfil certain criteria, notably, when the choices are made intentionally, free from controlling
influences and with adequate understanding (whereby inadequate understanding can result from
‘iliness, irrationality and immaturity’).29
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The remaining approaches consider autonomy to be a capacity of individuals as opposed to a
property of their decisions. There are two ways in which ‘capacity’ can be interpreted in the
context of patient decision making. Firstly, as a ‘legal capacity’, which establishes a patient's
rightful position to reach a decision on the basis of their sovereignty. Secondly, as a capacity for
‘self-governance’, that is, a capacity to rule oneself, whereby the conditions for self-government
are often defined procedurally or substantively.

In terms of a ‘legal capacity’, Tom Walker argues that there is a domain within which ‘the
individual rules him or herself, and hence this is the sphere of their autonomy’.30 Both Walker
and David Archard acknowledge that this sovereignty account of autonomy is a juristic approach
supported by the tort of battery in the case of English Law.3' It reflects a patient's liberty;
specifically, their right to refuse or permit a particular treatment being offered.3? The point is that
violations of a patient's sovereignty should not be confused with interferences with the capacity
for a patient to make decisions for themselves.33 As Bruce Jennings and James Griffin have
observed, there is a distinction between a liberty-based approach to autonomy and the capacity
for self-governance.34 The sovereignty approach to autonomy concerns an individual's right to
permit or refuse treatment. If violations of a patient's sovereignty are wrong, then they are so in
the sense that they are considered to be ‘trespass[es] upon the body of that person’ without
consent as oobposed to specific interferences that affect a patient's capacity to make decisions for
themselves.3® However, this sovereignty-based legal capacity only extends to those that fulfil the
demands of ‘mental capacity’. Specifically, juvenility, mental impairment and factual ignorance all
may bar a person from having privileged liberty at law.36

According to John Christman, traditional accounts that interpret ‘capacity’ in the sense of self-
governance have been intimately bound up with the notion of individuality.37 As John Harris
claims, ‘it is only by the exercise of autonomy [as the capacity to make decisions for oneself] that
our lives become in any sense our own’.38 Certain accounts suggest that an autonomous agent
must meet certain procedural criteria. The conditions that are most often invoked are those that
pertain to the capacity for competency. Different accounts stipulate different conditions. However,
in medical decision-making contexts, it is generally accepted that a competent person must have
the capacity to understand information, reflect on and revise beliefs and make a decision in the
light of information.3° Of course, competence is a matter of degree and can vary depending on
the situation; the same person can be competent to make one decision but not another. The
second family of conditions are authenticity conditions, which, as Christman observes, are
employed to ensure procedural independence and to stress the self-reflective, self-endorsing
nature of personal autonomy.40 The point is that a patient's values, desires and motives can be
more or less autonomous depending on whether the processes or volitional structures by which
they come to be developed are truly their own. Values, desires and motives that have been
endorsed as a result of systematic self-deception, manipulation or coercion are not usually
considered to be authentic. However, as Paul Benson observes, procedural theories come in a
variety of forms; some require actual reflective endorsement; others demand counterfactual
endorsement whilst others still require the absence of feelings of alienation as opposed to any
form of ‘positive endorsement’.! At other times, autonomy is located in decisions, in different
aspects of the self or in the structural relations between various values, desires and motives.

Another feature of procedural theories is that they do not stipulate what the content of one's
values, desires or motives should or should not be. Such theories are often considered to be
‘content neutral’. If autonomy required an individual to follow certain norms and not others on the
basis of particular values, desires or motives, then it would need to be considered substantively.
The substantive approach has been adopted either to bridge the gap between personal
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autonomy and moral autonomy or as means to ensure that autonomy is not wrongly attributed to
individuals who internalise oppressive values. desires and motives as a result of oppressive
social conditions and personal circumstances.*2

When it comes to a conception of autonomy as a capacity for self-governance, Christman argues
that both procedural and substantive approaches that focus on the individual self of self-
government have failed to rigorously account for the wavs in which interpersonal relationships
and social structures contribute to personal au’[onomy.43 Even though we might still define
autonomy ‘as an individual undertaking, as a set of capacities, which a person, apart from others,
might exercise’,** the values, desires and motives on which exercising one's individual autonomy
are based and the commitments and decisions that result from exercising one's autonomy tend,
nevertheless, to be regarded as dependent upon and (to varying degrees) derived from social
structures and one's interpersonal relationships. In other words, even if Christman considers the
exercise of autonomy to be an individual undertaking, there is still an aspect of our capacity for
autonomy that is relational (in a derivative sense). This point has been made by Catriona
Mackenzie, Natalie Stoljar and Paul Benson.*® Not only do they claim that procedural
conceptions of autonomy draw attention to the fact that an individual's capacity for autonomy can
be nourished or undermined by interpersonal relationships, they argue that individualised
procedural and substantive theories actually appear to be responsive to relational dimensions of
autonomous agency (if only in a derivative and contingent sense).

In medical ethics and bioethics as well, overly individualised conceptions of the procedurally-
independent/substantively-independent agent have been called into question on the basis that
they do not carefully account for the ways in which conditions for personal autonomy and
exercises of autonomy depend upon interpersonal relationships.46 It has been claimed that
overly individualised conceptions of autonomy in medical ethics reduce the patient-physician
relationship to that of client and technician.*’ Such a relationship is considered to be another
form of paternalism because it promotes preference- and value-neutrality on the part of the
physician and limits their role to a provider of information.*® In such circumstances, patients can
feel neglected and abandoned.*° Consequently, it is claimed that the purpose of SDM is to not
only inform patients about viable options and encourage patients to achieve informed
preferences, but support a capacity of autonomy that depends upon interpersonal
relationships.50

Although autonomy as an individualised capacity is often contrasted with autonomy as a
relational capacity, that is, with relational autonomy, this article does not consider the former
independently from the latter.5! As Mackenzie and Stoljar argue, relational autonomy does not
refer to a single account but is rather an ‘umbrella term’,%2 which refers to all views of autonomy
‘premised on a socially embedded conception of agency’.53 The autonomy literature in
contemporary philosophy shows just how difficult it is to make hard-and-fast distinctions between
different approaches to autonomy as a capacity.54 Instead, the capacity for autonomy considered
here might, for the purposes of this article, be better viewed as a spectrum of theories ranging
from more individualised approaches, according to which interpersonal relationships and social
conditions contribute to an individual's ability to exercise their autonomy and/or satisfy the
conditions of autonomy,55 to ‘stronger’, value-saturated accounts whereby interpersonal
relationships and social structures conceptually constitute an individual's autonomy.56 Christman,
for example, claims that a theory of autonomy is ‘uniquely’ relational if it posits particular
normative social conditions as ‘conceptually necessary requirements of autonomy’.57 Whereas
Christman accepts that interpersonal relationships and social conditions contribute to an agent's
psychological states and are thereby part of the ‘background requirements’ for the exercise and
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development of autonomy,”® a ‘thoroughly relational view of autonomy’ presumes the
metaphysical claim that autonomv is a property of the relations that comprise social conditions in
which an agent is embedded.®® If that is the case, then, according to Christman, being
autonomous means being embedded in the right kinds of social conditions with the right kinds of
interpersonal relationships. As a result, ‘stronger’ substantive theories of autonomy located in the
‘constitutive’ end of the relational spectrum demand that, in order to count as autonomous, an
individual not only must commit to certain norms on the basis of particular values, desires or
motives, they must be treated in socio-relational contexts in a certain normatively acceptable
way.

There are, of course, ‘weaker substantive approaches to autonomy that can be located
somewhere between content-neutral, procedural conceptions and stronger substantive theories.
According to Benson, such approaches incorporate normative content. However, that content
does not directly constrain either the types of commitments and decisions that agents
autonomously make or the values, desires and motives on which such commitments and
decisions are based.®9 Furthermore, they contain procedural elements in the form of competency
conditions, such as the normative competence to reflect on information, to recognise and
respond appropriately to norms that apply to certain commitments, to answer for commitments
and decisions in the space of giving and asking for reasons and to adopt particular recognitive
relationships to oneself such as self-trust and self-respect.61

As far as clinical decision making is concerned, and insofar as the self-governing agent is
conceived relationally, accounting for autonomy as capacity for self-governance extends the
traditional notion of respect for autonomy beyond the immediate clinical decision to the broader
context of relations that shape the decision. Not only does the capacity approach to autonomy
highlight the social, mutually-dependent nature of human agency, it suggests that, as Mackenzie
observes, an adequate theory of autonomy must be based on recognition of the ways in which an
individual's values, desires, motives, commitments and decisions depend upon interpersonal
relationships and social environments. 52

3. Respecting Decisions and the Conditions of Autonomy

Proponents of SDM disagree as to whether the culminating decision should belong to the patient
or the physician or whether it should be (in some sense) shared. However, if SDM is to respect
patient autonomy, then there are autonomy-based obligations requiring patients to make the final
decision. Although some conceptions of autonomy, namely, autonomous choices and autonomy
as a legal capacity, do not invoke the typical conditions of SDM, it is important to consider these
approaches. If a patient satisfies the conditions for autonomy required by these particular
accounts, yet the physician overrules that decision in order to fulfil the requirements of SDM,
then the latter would have failed to respect the patient's autonomy, something that SDM is meant
to protect against.

When it comes to the first approach, physicians should respect a patient's decision if it is an
autonomous decision. However, if a patient does not make a choice or if their choice is not
autonomous, then a physician would not be violating the principle of respect for autonomy were
they to make the decision for them (though they may violate typical standards of patient
consent). The point is that the requirement to respect autonomous choices does not impose an
obligation on a physician to obtain an autonomous decision. Respect for autonomous choices
means that so long as a patient's choice is intentional, based on adequate understanding and
made without controlling influences, then that choice should be respected.
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Autonomy as a sovereignty-based legal capacity demands that the patient has the right to make
the final decision. If there is a domain over which the patient is sovereign, then trespasses upon
a patient's body without explicit, voluntary consent would disrespect their autonomy. The
patient's rightful authority to permit or refuse treatment cannot, according to the principle of legal
capacity, be usurped by any other. Furthermore, the patient's decision must be respected.63 As
John Coggon observes, these requirements are consistent with settled legal principle; law
‘protects patients from interference: lawful reason is required before it is permissible to breach a
person's bodily integrity’, whereby such reasons include consent or a relevant decision of the
court.54 The requirement to respect a patient's sovereignty operates in law on the presumption
that, specifically, adult patients (those over the age of 16 in the UK) have mental capacity. If we
follow, for example, sections 2(1) and 3(1) of the UK's Mental Capacity Act 2005 (‘MCA’), then an
adult patient must not have an impairment of, or a disturbance in the functioning of, the mind or
brain that affects their ability to make a decision for themselves.

Turning to the conception of autonomy as a capacity for self-governance, one might claim that if
a patient has such a capacity, then respect for autonomy requires physicians to allow patients to
make decisions. However, as Coggon and Miola observe with regards to English medical law,
‘there is a concern not just for the capacity for reason, but also for the effective use of it’.85 For
example, common law has developed the category of the ‘vulnerable adult’, who meets the
MCA's test for mental capacitv but is denied decision-making power in order that ‘more rational’
decisions may be effected.?® What this shows is that when the statutory test is read in
conjunction with established medical jurisprudence, there is some level of obligation to ensure
that the patient has exercised their general abilities for decision making aporopriately. The point
is that if ‘autonomy exists and can be tested in people's exercise of reason’,%’ then not allowing a
patient to make a decision when they meet certain competency and authenticity conditions would
be to violate the principle of respect for autonomy.68 In effect, the physician would have failed to
recognise the patient as having the normative authority to competently and authentically make
decisions informed by their own values, desires and motives.%9 Of course, a patient does not
have to choose wisely. If a physician overrules a decision made by a patient who, according to
the typical accounts of competency in medical ethics, understood the information provided,
reflected on that information and made a decision in the light of it but whose choice, ultimately,
was not in their best interests, then that physician has failed to respect the patient's autonomy.
Furthermore, recognition of the individual's normative authority entails that the individual cannot
be manipulated or coerced into making a particular decision.”® To do otherwise would be to
violate conditions of authenticity that are deemed to be necessary to guarantee procedural
independence in the exercise of autonomy. However, if a patient has been coerced or has not
understood the information provided or has made a decision that does not cohere with the
information, there would be no reason to think that he has normative authority over his decision.
There would be no failure to recognise the patient as having normative authority to exercise their
autonomy if the patient lacks normative authority. As a result, denying a patient the opportunity to
make a decision in such circumstances would not violate the principle of respect for autonomy
(though, as we shall see in the next section, it may violate the principle of respect for the
patient's sovereignty).

What this recognitive relationship demonstrates is that the exercise of one's normative authority
to make decisions has a fundamentally social dimension.”" Arguably, the most comprehensive
explanation of this idea has been presented by Robert Brandom, and it is helpful to
understanding the decision-making implications of those approaches to autonomy where
interpersonal relations and social conditions either conceptually constitute autonomy or
contribute to it.”?
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Brandom adopts the Kantian idea that a judgment is a practical commitment over which we have
a degree of authority and for which we are responsible. He argues that commitment, authority
and responsibility (entwined as they are in judgments) are ‘statuses’. They are both aftitude-
dependent (in the sense that they result from the practical attitudes of the individual making the
judgment) and normative (in the sense that they can be assessed as appropriate or
inappropriate, correct or incorrect). According to Brandom, | cannot, by myself, determine
whether a certain commitment is appropriate or correct. What counts as appropriate is
constrained by the normative standards built into our shared practices. It is not enough that |
merely exercise my normative authority and acknowledge that others have a degree of authority
over what | am committed to; others must hold me responsible and exercise their normative
authority over what | am committed to, responsible for and authoritative about. From a clinical
perspective, decision making involves patients and physicians making claims in the eyes of each
other (and, as we shall see, others) in the socially-situated aame of commitment making, a game
that is made explicit in the giving and asking for reasons.”3 On Brandom's account, exercising
one's autonomy is, therefore, a process that depends upon the mutual recognition of normative
statuses between decision makers and their discursive partners.74 That the exercise of one's
autonomy should depend so much on the way one is perceived and treated by others may seem
counterintuitive. However, there is little that is controversial in the idea that one's commitments
have a normative force that goes beyond one's specific practical attitudes. Similarly, there is little
that is controversial in the idea that one's decisions make one accountable to others. On that
basis, we should not be surprised by the fact that one's normative authority to exercise one's
autonomy depends ubon, and can only be sustained by, relations of intersubjective recognition of
normative statuses.’®

If our commitments depend upon a structure and process of recognition, and if exercising one's
autonomy is an expression of our commitments, then approaches to autonomy emerge that are,
as we have seen, dependent upon socio-relational situations.”® It follows that without the
manifestation of the recognitive relationship between a patient and physician, a patient is unable
to engage genuinely in the normative game of giving and asking for reasons and, on that basis, a
patient cannot genuinely exercise their normative authority in making decisions. On the basis that
a recognitive relationship contributes to the personal autonomy of the patient, such a relationship
cannot be coerced or manipulated — it must be genuinely mutual. Furthermore, the physician, the
patient and all other parties involved in the clinical decision cannot be indifferent to potential
power differentials that could, if left unchecked, distort relationships of intersubjective
recognition, lead to a failure of recognition, undermine the genuineness of decisions and impair
personal autonomy.77 As Axel Honneth argues, deviations from the mutual recognitive
relationship are indicative of ‘forms of recognition that must be regarded as being false or
unjustified because they do not have the function of promoting personal autonomy, but rather of
engendering attitudes that conform to practices of domination’.”® Indeed, as we shall see, for
substantivists, on the basis that recognitive relationships constitute the autonomy of patients,
potential imbalances in power can and should be addressed in order to promote patient
autonomy. For more procedural approaches, however, respect for autonomy that is grounded in
the satisfaction of procedural criteria allows the patient to be autonomous even if they adopt a
dependent role in the patient-doctor relationship. In other words, so long as they would not reject
those conditions having reflected appropriately about their role in the relationship free from
various distorting influences, a patient who meets the procedural criteria for autonomy should be
able to allow the physician to intervene paternalistically when it comes to a particular treatment
decision.”® That said, even procedural approaches, insofar as they acknowledge that recognitive
relationships contribute to personal autonomy, need to consider the role that power can play in
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clinical decisions, especially when physicians are engaged in decision-making contexts involving
patients who do not have the normative authority to properly exercise their autonomy.

As we have seen in the previous section, proceduralists still affirm the model of the reflective,
self-endorsing individual. After all, the exercise of one's autonomy depends, in part, on the
recognition of one's normative authority to make commitments and articulate decisions that
express those commitments in light of the choices with which one is presented, one's values,
desires and motives and one's reflection on the information provided by discursive partners.
However, due to the fact the explicit exercise of one's autonomy depends upon, and can only be
sustained by, relations of intersubjective recognition, proceduralists are required to adapt
traditional accounts of competency and authenticity conditions.89 To characterise competency
exclusively in terms of individual understanding, reflection and decision is insufficient.
Furthermore, an adequate account of authenticity must acknowledge that processes of
understanding, reflection and decision are shaped by intersubjective relationships. The fact that
an individual cannot, by themselves, determine whether a certain commitment is appropriate
means that the individual is answerable to others. In a clinical context, when a patient makes a
decision in the eyes of the physician, their commitments demand reasons. Consequently, an
additional requirement for the proper exercise of a patient's autonomy is the giving of reasons for
any decisions that are made. Furthermore, owing to the fact that the recognition of normative
statuses is a mutual process, a patient is required not only to recognise the commitments made,
and the reasons given, by their physician, but, as Christman observes, to reflect on, and respond
appropriately to, those reasons.8' However, the patient is not just answerable and accountable to
the physician. In medical contexts, certain treatments will require the recognitive relationship to
be expanded to include other social agents, typically, the patient's immediate family. After all, if
an elderly patient decides that they want to remain in their own home to be cared for by their
three sons and visiting care staff, then, as these individuals are being subjected to certain
normative expectations, a patient will be required to recognise and respond appropriately to their
commitments and reasons. Just as a patient cannot be forced, coerced or manipulated to take
responsibility for the needs of others without being allowed to exercise their autonomy in the
space of giving and asking for reasons, those that might be expected to fulfil certain obligations
in the care of the patient as a result of the latter's decision must also be accorded the opportunity
to exercise their autonomy. Otherwise, the patient's decision, even if recognised and accepted by
a physician, would still result in a failure of respect for autonomy.

As we previously observed, ‘stronger’ substantive theories of autonomy located on the
‘constitutive’ end of the relational spectrum demand that a physician recognise and respect a
patient's decisions if and only if the latter is treated in socio-relational contexts in a certain
normatively acceptable way and commits to some kind of externally-defined value structure.8?
According to Christman, such an approach implies that patients who fail to meet these conditions
do not have the normative authority to make decisions for themselves.3 On that basis, one could
claim that if a patient does not meet these criteria for the exercise of their autonomy, there is no
obligation to allow the patient to make a decision. This conclusion, however, is not affirmed by
the majority of strong substantivists for the reasons that will be articulated in the next section.

Stronger substantive approaches also come into conflict with more procedural approaches. On a
proceduralist view of judgment in socio-relational contexts, exercising one's normative authority
is dependent upon, and sustained by, intersubjective relations of recognition such that one is
accountable to others in the space of giving and asking for reasons. However, according to
Mackenzie, the amalgam of this recognitive framework of commitment-making and reason-giving
and more traditional conditions of procedural independence, reflection and self-endorsement is
still not sufficient to account for autonomy.84 What is needed to exercise one's autonomy is one's
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commitment to particular intrinsic values. Specifically, one is required to endorse certain non-
authoritarian values that are considered to be valid independent of an individual's authentic
commitment to them.

4. Obligations to Respect Autonomy and the Requirements of Shared Decision Making

This section looks at how these different conceptions of autonomy, together with their associated
obligations, relate to the standard account of SDM considered in this article. To recap, the
general consensus is that physicians should offer options, describe their probable benefits and
potential harms, account for a patient's values, present their recommendations and allow the
patient to communicate preferences.

If respect for autonomy is conceived as respect for autonomous choices, then it is clear that a
physician is not obligated to meet these SDM conditions in order to respect a patient's autonomy.
As we have seen, respect for autonomous choices demands that physicians respect the actual
autonomous decisions that are made. It does not generate a requirement to obtain an
autonomous decision nor does it (on its own) generate any obligations when no autonomous
decision is forthcoming. It follows that, on the one hand, if a patient's autonomous choice is
overruled in order to achieve mutual agreement or if proponents of SDM demand that the
culminating decision is the physician's responsibility, then, rather than respecting autonomy,
SDM threatens it. On the other hand, if we believe that SDM requires the patient to decide what
treatment they will or will not receive and that they be allowed to make their decision before a
physician decides, then such a normative position cannot be fully captured by the principle of
respect for autonomous choices.®® Furthermore, physicians are not obliged to offer options,
provide information on those options, take into account a patient's values or obtain informed
preferences in order to respect autonomous choices. Bearing in mind, however, that, according
to Beauchamp and Childress, a necessary condition for autonomous choices includes adequate
understanding on the part of the patient, it seems that some information needs to be provided in
order for adequate understanding to be a possibility. Without it, there is nothing to be understood
and, therefore, no possibility for autonomous decision making.

Respect for autonomous decisions requires a physician to provide enough information for a
patient to make a choice in a way that does not coerce or manipulate them. Although respect for
autonomous decisions does not in itself generate a requirement to obtain informed consent, 26 it
cannot be considered independently of patient consent in the context of real clinical decisions.
The point is that even if a patient does not make an autonomous choice with regards to treatment
options, to treat them without their consent is inconsistent with their rightful authority to permit or
refuse a treatment required by the principal of respect for autonomy as sovereignty.
Consequently, the information that needs to be disclosed is, as Walker observes, broadly in line
with what is required by English law to avoid the tort of battery; specifically, the supplied or
withheld information should not manipulate the patient or undermine the voluntariness of their
decision and the patient must know what the physician is going to do to them if they consent to
one of the treatment options.87 Although this obligation prevents a physician from deciding upon
a patient's treatment before they supply them with such information, respect for autonomous
choices in itself does not require the physician to obtain an autonomous decision about which
treatment they will or will not receive. In addition, respect for autonomous choices in itself does
not require the physician to meet those SDM conditions that go beyond providing the basic,
relevant information needed to avoid the tort of battery. What this shows is that where respect for
autonomous choices and legal capacity are exclusively concerned, as opposed to, say, the
patient's best interests or epistemic considerations, the conditions for autonomy do not require a
physician to describe the probable benefits and potential harms of the proposed treatment(s) nor
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do they require a physician to take into account a patient's values in accordance with the typical
conditions of SDM. Even though one might think that it is in the patient's best interests to have
the physician present them with treatment options and recommendations that take into account
their values, if a physician's consideration of a patient's values leads to a patient's autonomous
decision being overruled, then it would be difficult to see how SDM fulfils the ethical imperative of
respecting patient autonomy.

As detailed in the previous section, one's commitments, and the claims that express those
commitments, are subject to normative constraints that are built into, and constructed from,
social practices such that the exercises of one's autonomy depend upon socio-relational
conditions of intersubjective recognition. As a result, according to more procedural approaches to
autonomy as a property of persons, a physician should, when certain competency and
authenticity conditions are met, recognise the patient as having the normative authority to make
decisions based on their own values, desires and motives. Otherwise, a failure of recognition
would impair the patient's autonomy. This does not mean that a physician is obligated to provide
a patient with whatever treatment they demand. A physician need only allow a patient to make a
decision about the viable options that the local health care system makes available to individuals
with the pertinent condition.®® However, if a generally competent patient is unable to competently
and authentically exercise their normative authority regarding a specific choice, respect for
autonomy does not require a physician to withhold from making a decision about what treatment
the patient will or will not receive (so long as they, subsequently, obtain the patient's consent to
that treatment). On that basis, there does not, at this stage, appear to be a conflict between what
is required by the principle of respect for autonomy as self-governance and the conditions
detailed in standard accounts of SDM.

As is the case with aufonomous choices, a physician is also obligated to provide basic and
relevant information regarding the viable options in order to support the conditions necessary for
competency.89 Again, bearing in mind that respect for autonomy as a capacity cannot be
considered independently of patient's sovereignty-based legal capacity to permit or refuse a
treatment, the physician should ensure that the supplied or withheld information does not
undermine the voluntariness of the patient's decision and they should ensure that the patient is
aware of what the proposed treatments involve in relation to bodily trespass. However, this does
not mean that a physician is obligated to describe the probable benefits and potential harms of
the treatment options in order to avoid the tort of battery. For example, in a case where a
physician is aware that a patient does not want chemotherapy, having experienced side effects of
nausea, vomiting, constipation and chronic fatigue, SDM would require the physician to provide
information about the side effects of viable alternative treatments even if the patient does not
request it. The point is, however, that if SDM requires the physician to disclose this sort of
information in light of a patient's prior experiences, then the reasons for it cannot be captured by
the principle of respect for autonomy as capacity. For example, Coggon and Miola demonstrate
that when it comes to case law, reasons for the disclosure of material risks and benefits have
been dealt with by the law of negligence rather than the tort of battery.90

As Coggon and Miola also observe, the disclosure of treatment risks can undermine a patient's
autonomy. If a generally competent patient states that they wish to make a decision based on
values, desires and motives unrelated to material risks and benefits or if they request that such
information be withheld, then a physician would not be obligated to provide it even if the absence
of information pertaining to risks and benefits contributes to an uninformed decision.®! Where
respect for autonomy as a capacity is exclusively concerned, there is no autonomy-based
requirement to provide more than the information needed for the patient to exercise their
normative authority in making a choice unless they ask for such information or the reasons for
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their preferences indicate that they value such information. If a physician insists on providing
information pertaining to risks and benefits, then the physician could be deemed to be interfering
with their decision by, in effect, deciding for the patient which values, motives and desires should
inform their decision. This could undermine the conditions of authenticity that more procedural
approaches consider necessary for the exercise of autonomy. Even if proponents of SDM claim
that the model of offering and allowing patient choice leads to patients ‘feeling abandoned rather
than autonomous’,%? the point is that when autonomy is conceived as a property of persons, a
physician is under no autonomy-based obligation to fulfil the requirements of SDM that go
beyond providing the information needed to avoid the tort of battery (unless a generally
competent patient requests specific or additional information or the reasons for their preferences
indicate that they value such information) and allowing the patient to exercise their normative
authority in making decisions. Indeed, if a physician played a more prominent role in the
decision-making process in order to fulfil the conditions of SDM, then they would undermine,
rather than respect, the autonomy of competent patients. What this demonstrates is that when it
comes to respect for autonomy, clinical decisions are sensitive to power differentials.®® The
provision or withholding of pertinent information, for example, can affect the recognitive
relationships between physician and patient differently in different circumstances. In one
situation, the withholding or provision of certain information can help a patient satisfy the
conditions for autonomy; in another, the same information can impair a patient's autonomy. By
not considering the ways in which recognitive relationships, in part, contribute to, develop and
impair personal autonomy, standard accounts of SDM have failed to adequately demonstrate that
this particular approach to clinical decision making does, in fact, respect patient autonomy.

When autonomy is conceived as a capacity in a more procedural sense or a ‘weaker’ substantive
sense, there are, as we observed in relation to Brandom's framework, specific obligations that
have not received general acknowledgment from proponents of SDM. For example, on the basis
that one's commitments and the recognition of the appropriateness of those commitments are
made explicit in the space of reasons, a patient is required to provide appropriate reasons for
their choice and to recognise, reflect on, assess the appropriateness of, and respond
appropriately to the commitments made, and reasons given, by those who can be reasonably
expected to be normatively affected by the decision. Consequently, as well as providing a patient
with viable options and the basic, relevant information needed to avoid the tort of battery, a
physician is obligated to respond to requests for specific information from those who are likely to
be normatively affected by the patient's decision. Furthermore, respect for the patient's autonomy
generates a requirement for the physician to recognise, reflect on, assess the appropriateness
of, and respond appropriately to, the patient's commitments and reasons. This does not mean
that a physician has to agree with the patient. Rather, the physician considers whether the
patient's commitments and reasons are appropriate according to the normative standards built
into health practices. For example, if a pregnant woman decides upon non-invasive prenatal
testing (‘NIPT’) yet provides reasons that support the conclusion that she is not, in fact,
comfortable with receiving any form of screening or diagnostic testing, then there is no
autonomy-based reason for the physician to respect the decision. Similarly, if, say, a father of a
young child with severe developmental delay does not recognise, or respond appropriately to the
mother's appropriate commitments and reasons, yet decides that the child should be cared for by
specialist health care professionals away from the family home rather than receive a therapy that
would stunt the child's growth, then respect for autonomy does not require the physician to
comply with their choice. In both examples, the decision makers have not fulfilled the necessary
normative competency conditions: in the first example, the pregnant woman has not provided
appropriate reasons for her choice; in the second, the father has not respected the autonomy of
the child's mother. Consequently, where respect for autonomy is concerned, an appropriate
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response in both cases would be for the physician to overrule the decision (so long as the
physician's choice of treatment is appropriate and suitable consent is given).

In order to support the conditions for normative competency, the physician will require
information. If the physician has the capacity to decide for themselves which values, desires and
motives are to inform their decision, then, in order to respect the physician's autonomy, the
patient is obligated to provide any information that the physician deems to be necessary to inform
their choice. The physician may wish to make a decision based on the patient's values and
preferences in accordance with the demands of SDM. However, the physician might wish to base
their decision on the appropriate commitments made, and the reasons given, by the patient's
family members. Consider, for example, a case of an adult patient with amyotrophic lateral
sclerosis (‘ALS’), who is able to communicate verbally to a certain degree but who does not have
mental capacity and has lost the ability to walk and move their body below the neck. It is clear
that the immediate family would prefer to have the patient cared for at home. The physician's
initial response might be to recommend and support the installation of lifting aids in the home.
However, the patient's immediate family inform the physician that the physical contact of being
lifted seems to be what gives the patient the most pleasure in life. It seems reasonable to
suggest that such information is normatively pertinent to the physician's decision. The point is
that so long as the physician's commitments and reasons are appropriate according to typical
normative standards and so long as the patient has not fulfilled the necessary conditions for
autonomy, respect for autonomy as a capacity does not generate a requirement for the physician
to base their decision on the values and preferences articulated by the patient. It follows that
even if the physician bases their decision on the patient's values and preferences, respect for a
patient's autonomy does not require the patient to describe these details in every decision-
making context. Such information is only required if the physician asks for it when the patient has
not met the necessary conditions for competency and authenticity. If a patient insisted that the
physician base their decision on the former's values and preferences, then this could be
perceived as an example of coercion or manipulation, which, if true, would fail to respect the
physician's normative authority to exercise their autonomy.

In overruling a decision when a patient has not met the conditions for a more procedural or
‘weak’ substantive conception of autonomy, a physician, on the basis that they are answerable to
the patient in the space of giving and asking for reasons, is obligated to provide appropriate
reasons for their decision about which of the viable treatments the patient should receive. As we
have seen, the physician is also required to recognise, and respond appropriately to, the
commitments made, and the reasons given, by those that can be reasonably expected to be
normatively bound by the decision. Again, however, if the physician has fulfilled the necessary
conditions for autonomy, which includes making appropriate commitments, giving appropriate
reasons for their choice and respecting the autonomy of, for example, the patient's family
members, then there is no autonomy-based reason for the physician to adapt their commitments
and reasons in the light of the patient's response to their overruling. If a generally competent
patient is unable to properly exercise their normative authority in making a specific decision
about viable treatment options, respect for autonomy does not require a physician to wait for the
patient to fulfil those conditions or withhold from making their own choice. However, as we have
already observed, the fact that, in real clinical contexts, respect for autonomy cannot be
considered independently of patient's sovereignty, the physician is required to allow the patient to
permit or refuse a specific treatment on the grounds of bodily trespass and the law of battery.

This (far too) brief discussion of physician/patient obligations in decision-making contexts
involving normatively non-competent patients indicates that standard accounts of SDM have
operated on the general assumption that patients are able to fulfil the necessary conditions to
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exercise their autonomy and thereby to have their autonomy respected. Furthermore, this
discussion demonstrates that such accounts have considered neither the vulnerability of patients
to interpersonal relationships nor the ways in which different kinds of recognitive relationships
can, at different times, contribute to, develop or impair a patient's autonomy in clinical contexts.

From a stronger substantivist point of view, a physician should recognise and respect a patient's
decisions if and only if the latter is treated in socio-relational contexts in a certain normatively
acceptable way and commits to some kind of externally-defined value structure. This stronger
substantive approach located in the ‘constitutive’ end of the relational spectrum implies that
patients who fail to meet these conditions do not have the normative authority to make decisions
for themselves.

Mackenzie argues that there might be good reason to doubt a patient's normative authority
because of, for example, illness, internalised oppression, stigmatisation or inappropriate
normative expectations resulting from previous encounters with overly paternalistic or demeaning
health care practices. The key point is that interpersonal relationships can affect one's ability to
recognise one's normative authority, one's recognition of which values, desires and motives
inform one's commitments and one's ability to recognise one's commitments as meaningful,
worthwhile and valuable.%* For example, as a result of being in an abusive, subservient
relationship, a patient may have no confidence in the decisions they make or they may not
perceive themselves as having the authority to make commitments in the first place.
Alternatively, a patient may make (what both their physician and family deem to be) an
appropriate decision for appropriate reasons. However, unbeknown to their physician and family
members, the patient has consistently experienced strong paternalistic health care interventions.
As a result, they have based their decision on those values that previous health care
practitioners have imposed on them. In circumstances like this, Mackenzie claims that a patient's
autonomy is compromised such that respecting their choice would not, in fact, be consistent with
respecting their autonomy.95

For Mackenzie, ‘respect for autonomy involves an obligation to promote autonomy’.96 As already
observed, certain broponents are explicit in claiming that a key requirement of SDM is to promote
patient autonomy.97 Of the four conceptions of autonomy that have been considered, ‘stronger’
substantive approaches are the only ones according to which respect for autonomy entails an
obligation to promote a patient's autonomy. In other words, if proponents consider the promotion
of a patient's capacity for autonomy to be a necessary condition of SDM, then the only
conceptions of autonomy that are applicable to SDM contexts are more value-saturated,
relationally-constitutive conceptions of autonomy. However, if that is the case, then there
appears to be a conflict between standard accounts of the requirements of SDM and the
obligations substantivists require to respect patient autonomy.

Firstly, whereas SDM is considered to be an extension of informed consent, the need to respect
autonomy does not in itself generate a requirement to obtain informed consent. As we have seen,
respect for autonomy as a capacity for self-governance cannot be considered separately from a
patient's sovereignty. Nevertheless, in order to have their sovereignty-based legal capacity
respected, a patient need not be ‘informed’ in the usual sense that requires details of benefits
and risks. To reprise, all that is required is for the physician to ensure that the supplied or
withheld information does not undermine the voluntariness of the patient's decision and to ensure
that the patient is aware of what the proposed treatments involve in relation to bodily trespass.
As we have seen, what this means is that the requirement of SDM to disclose purported benefits
and potential harms in line with the standard statutory requirements for informed consent cannot
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be captured by the principle of respect for autonomy as sovereignty or as a capacity for self-
governance.

Secondly, whereas the standards of voluntary, informed consent operate in law on the
presumption that adult patients have mental capacity and are thereby able to understand, retain
and use the information relevant to the decision-making process, stronger substantive
approaches to autonomy seemingly reverse the assumption that patients who are of age have
the normative authority to make decisions for themselves. This reversal is encapsulated in
Mackenzie's demand that, when it comes to the physician-patient relationship, ‘respect for her
autonomy involves an obligation not just to understand but to try to shift [the patient's]
perspective and to promote her capacities for autonomy’.98 The fact that Mackenzie argues that
this is a requirement of all ‘good medical practice’ means that there must be some form of
assessment of a patient's normative authority at the beginning of the decision-making process.
Otherwise, Mackenzie argues, decision-making processes that continued without some form of
assessment of normative authority would lack ‘care and sensitivity on the part of the treating
healthcare professionals’ and ‘give rise to paternalistic attitudes on the part of medical staff and a
sense on the part of patients that they are being coerced’.9

The reversal of the standard medical decision-making assumption that patients who are of age
have the normative authority to make decisions for themselves generates a tension between the
requirements of SDM and the obligations that follow from the principle of respect for autonomy
conceived in a stronger substantive sense. Firstly, from a substantive point of view, if there is
reason to doubt a patient's normative authority, then respect for autonomy in itself does not
require the physician to offer viable options and to describe their effectiveness, probable benefits
and potential harms. Following Mackenzie's argument, to reasonably doubt a patient's normative
authority is to reasonably doubt their ability to recognise the normative authority needed to
exercise their autonomy and/or to reasonably doubt their ability to genuinely decide for
themselves which values, desires and motives are to inform their decision. Although standard
accounts of SDM require a physician to describe the probable benefits and potential harms of
viable treatment options in line with the legal requirements of statutory informed consent, there is
no corresponding ‘strong’ substantivist reason for them to do so unless a patient requests such
information having sufficiently revised their perspective in order to achieve the necessary self-
recognitive relationship to genuinely exercise their relational autonomy (or, depending on the
particular substantive theory, having revised their perspective in order to commit to the
appropriate externally-defined value structure that constitutes their autonomy). Furthermore,
whereas proponents of SDM claim that a patient should be allowed to reflect on treatment
options, risks and benefits, respect for autonomy conceived substantively generates this
requirement only when the patient wishes to base their decision on these specific details and
when their autonomy is deemed to be uncompromised such that respecting their choice would be
consistent with respecting their autonomy. Similarly, respect for autonomy requires a physician to
present viable treatment options only when there is no reason to doubt a patient's normative
authority to make decisions based on their genuine values, desires and motives. If the clinical
decision satisfied all of conditions of SDM on the statutory presumption that patients of age have
the normative authority to make decisions for themselves, then, if we follow Mackenzie's account
of autonomy, the patient is likely to feel that the physician is just being coercive thereby failing to
respect their autonomy.100 Finally, standard accounts of SDM demand that patients describe
their values and preferences. If it is reasonable to doubt a patient's normative authority, then a
physician, as Mackenzie suggests, is required to empathise with the patient and assist them with
revising their perspective in order to achieve the necessary self-recognitive relationship. In order
to do this, the physician will be required to take into account any pertinent information supplied
by the patient. However, on a stronger substantive conception of autonomy, a patient will be
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required to provide details regarding their values and preferences if and only if such information
will provide the means necessary for the physician to enable the patient's affective, self-
recognitive relationship. If the provision of such details is likely to further compromise the
patient's normative authority, then respect for stronger substantive conceptions of autonomy
does not require the patient to divulge this information.

Although these tensions demonstrate that the requirements of SDM are not always consistent
with a standard of respect for autonomy when autonomy is conceived in a value-saturated,
relationally-constitutive sense, it should also be noted that the normative constraints placed on
individuals by substantive conceptions of autonomy have been called into question in
contemporary debates concerning the nature of autonomy.101 Those critical of stronger
substantive conceptions of autonomy have focussed on the normative constraints that can be
observed, for example, in the tensions between the norms of SDM and the requirements
generated by the principle of respect for autonomy in order to demonstrate the ways in which
value-saturated accounts are defective.'02 As a result, although standard accounts of SDM
undermine patient autonomy when the latter is conceived in a strong substantive sense, it is by
no means clear that such a conception is the correct one to employ in matters concerning clinical
decision making.

5. Concluding Remarks

A key part of respecting patient autonomy is respecting the treatment decisions of patients who
satisfy certain conditions. As we have seen, whether a patient's decision should be respected in
SDM contexts will depend on whether autonomy is conceived as a property of choices or of
persons or as sovereignty, whether what is of value is the legal capacity for, or the exercise of,
autonomy, and whether the necessary conditions for autonomy are conceived in more of a
proceduralist or in more of a substantivist sense. Currently, there is no consensus amongst
proponents of SDM about how the culminating decision relates to the principle of respect for
autonomy. However, what is clear is that when, as certain proponents claim, the final decision is
considered to be either shared or the responsibility of the physician, SDM fails to respect patient
autonomy. Furthermore, standard accounts of SDM claim that physicians should offer options,
describe their probable benefits and potential harms, take into account a patient's values, present
their recommendations and allow the patient to communicate their preferences. However, none
of the four principal approaches to autonomy require patients and physicians to satisfy all of
these conditions. In the case of autonomous choices, were physicians and patients to fulfil all the
conditions required by standard accounts of SDM, then SDM would fail to respect patient
autonomy. When we consider autonomy as a capacity in a proceduralist sense, the disclosure of
material risks and benefits (without the patient's request for such information) can impair patient
autonomy. Furthermore, procedural and ‘weak’ substantive approaches to autonomy generate
specific obligations for both patients and physicians that are not included in standard accounts of
SDM. This is a problem because failures to fulfil these obligations will, in principle, undermine
patient autonomy. Lastly, if, as certain proponents suggest, SDM is meant to promote patient
autonomy, then stronger substantive approaches to autonomy are the only accounts that
generate such an obligation. However, as we have seen, the obligations strong substantivists
require to promote patient autonomy appear to conflict with the requirements of SDM and
medical decision making in general. It is clear that proponents have much more work to do
before they can reasonably claim that the SDM model of medical practice is consistent with the
principle of respect for patient autonomy.
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