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THE RELIGION CLAUSES IN THE US CONSTITUTION:
SOME DEBATES ON LIBERTY, EQUALITY, AND RELIGIOUS FREEDOM

In this short article, my aim is to introduce readers to some debates about religious freedom and
constitutional law in the United States. | highlight a few of the enduring questions debated by political
philosophers and legal scholars. For example, does the Constitution require special religious exemptions
for citizens whose religious convictions put them at odds with otherwise neutral and legitimate state pol-
icy? Should the Constitution be interpreted as supporting a strict secularism or a multicultural egalitarian
liberal position? What are the limits to religious freedom? To illustrate how these and related questions
are debated | consider some recent work on religious freedom jurisprudence in the United States. Some
legal theorists argue that the idea of religious freedom in the Constitution is based mostly on an ideal
of liberty of conscience or freedom of religious belief and practice. Others claim that both liberty and
equality are central to the religion clauses of the Constitution. This gives rise to debates on how best
to respect the religious liberty of all citizens, including members of the many religious minorities in
the US. Debates on these issues also arise in legal practice, especially when the Supreme Court must
decide whether a law unfairly burdens or restricts a religious practice. By examining some important
legal verdicts on the religion clauses to the First Amendment of the Constitution we can see some ways
that theoretical debates about law and religious freedom are directly relevant to legal practice. These
verdicts also illustrate how political values such as liberty and equality oftentimes play a significant role
in how the religion clauses of the Constitution are interpreted by Supreme Court judges.

Key words: Religious Freedom, Law, Constitution, Religion, Equality.
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AK LU KoHCTUTYLLMSICbIHAAFBI AH TypaAbl 6anTap: 60CTaHADIK,
TEHAIK XX9He AiHM 60CTaHABIK, TypaAbl Kenbip nikipraracrap

ABTOp Makarapa okbipMmaHaapra AKLL-TaFbl AiHM 6OCTaHABIK, NMEH KOHCTUTYLMSIAbIK, KYKbIK, Typa-
Abl Keinbip nikipraaacTapmeH TaHbICTbIPYAbl MakcaT eTeai. Cascn pmaocodTap MEH 3aHrep FaAbiIMAAp
TaAKbIAAMTbIH Kenbip TypakTbl cypakTap 6GeAin kepceTiAneai. Mbicaabl, AiHM Ke3kapacTapbl Oeit-
Tapan >KaHe 3aHAbl MEMAEKETTIK casicaTKa Kanllbl 8KeAeTiH asamMatTtap ywiH KoHCTUTyumMs apHaibl
AIHW >XeHIAAIKTepAI Taran ete me? KOHCTUTYLUMSIHBbI KATaH 3aibIPAbIAbIKTbl HEMeCe KernMaAEeHWeTTI
3raAMTapAbIK, AMOEPaAABIK, YCTAaHbIMAbI KOAAQY PETIHAE TYCIHAIPY Kepek ne? AiHn epKiHAIKKe KaHAai
wekTeyAaep 6ap? OcCbl XXOHEe OfFaH KaTbICTbl CYpakTapAblH KaAai TaAKbIAQHATbIHbIH KOPCETY YLUiH
mMeH AKLLI-tarbl AiHM 60CTaHABIK, 3aHbl OOMbIHIIA COHFbl XKYMbICTapAbl KapacTbipAbiM. Kenbip 3aH
TeopetmkTepi KOHCTUTYyuMsiAaFbl AiHM CEeHIM BOCTaHAbIFbI MAESCHI HEri3iHeH ap-0XKAaH OOCTaHABIFbI
MAEAAbIHA HEMECE AIHM CEHIM MeH ic-apekeT 6OCTaHAbIFbIHA HEri3AEAreH Aen caHarAbl. backasapbi
60OCTaHABIK Ta, TEHAIK Te KOHCTUTYLUMSIHBIH, AiHre KaTbICTbl GanTapbIHbIH HEri3i GOAbIMN TabblAaAbl AT
MOAIMAENAIL. ByA 6apAbik azamatTapAbiH, COHbIH iwiHAe AKLL-Tarbl kenTereH AiHM a3LbIAbIKTaPAbIH
OKIAAEPIHIH AiHM OGOCTAHABIKTApbIH KaAal >KaKCbl KypMeTTeyre 0OAaTbiHbl TypaAbl MikipTaAacTap
TyAblpaAbl. Bya Maceaeaep 6orbiHLIA MikipTaAacTap 3aH ToxipnbeciHAE A€ TyblHAQMAbI, acipece
Koraprbl COT 3aHHbIH AiHM ToXiprbere 9AIAETCI3 aybIpTNaAblK, TYCIpeTiHiH Hemece LEeKTeNTiHIH
weliyi kepek 60AFaH kespe. KOHCTUTYumsiHbIH GipiHLi Ty3eTyiHAeri AiH 6anTapbl 6oMbiHIWA Kenbip
MaHbI3AbI KYKbIKTBIK, YKIMAEPAI KapacTbipa OTbIpbIr, 6i3 3aH >kaHe AiHM 6OCTaHAbIK, TyPaAbl TEOPUSIAbIK,
nikipTaAacTapAblH 3aH ToxipnbeciHe TikeAeln KaTbiCbl 6ap ekeHiH kepemi3. bya ykiMaep COHbiMeH
Katap GOCTaHABIK, MeH TEHAIK CUSIKTbI CasiCU KYHAbIAbIKTapAbIH KOHCTUTYLIMSIHBIH, AiHre KaTbICTbl Gar-
TapbiH XKorapfbl COT CyAbsSiAapbl KaAan TYCIHAIPYAE MaHbI3Abl POA aTKAPATbIHbIH AQ KOPCETEA,.

Ty#in ce3aep: AiHM 6OCTaHABIK, 3aH, KOHCTUTYLMS, AiH, TEHAIK.
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Cratbm o peanrum B Konctutyuun CLLA: HekoTopble AebaTbl 0 cBo6OAE,
paBeHCTBe U peAMIMO3HON cBoGoAe

B cTaTbe LieAb aBTOpa — MNO3HAKOMMWTH YMTATEAEN C HEKOTOPbIMU AebaTamu 0 cB06OAE BEpOMCIIO-
BEAAHUS 1 KOHCTUTYLIMOHHOM mnpaBe B CoeamHeHHbIX LLITaTax. 5 BbIAEASIO HECKOABKO YCTOMYMBbBIX BO-
NPOCOB, 06CY>KAAEMbIX MOAUTUUYECKMMI (PUAOCODaMM 1 yUeHbIMU-TIpaBoBeAamu. Hanpumep, Tpebyer
Av KOHCTUTYLIMS OCOBbBIX PEAUTMO3HBIX MCKAIOUEHUIA AAS TPAXKAQH, UbM PEAUTMO3HbBIE YHEXAEHMS MPo-
TMBOpEeYaT HeMTPAAbHOM M 3aKOHHOWM rOCYAAPCTBEHHOM MoAnTHKe? CAeAyeT A TOAKOBaTb KOHCTUTY-
LMIO KaK MOAAEP>KMBAIOLLYIO CTPOTYIO CBETCKYIO AU MYAbTUKYABTYPHYIO 3raAMTApHYIO AMOGEpPaAbHYIO
no3uumio? Kakosbl MpeAeAbl PeAUrno3Hon cBo60oAbI? YToObI MPOUAAIOCTPUPOBATD, Kak 06CYKAQIOTCS
3TW M CBSA3AHHbIE C HMMM BOMPOCHI, S PACCMOTPIO HEKOTOPbIE HeAaBHUE PabOTbl MO OPUCTIPYAEHLIMN
cBo60oAbI BepouncrnoBeaarus B CoeanHeHHbIx LLITatax. HekoTopble TeopeTuku npasa yTBEp>KAQIOT, UTO
MAES PEAUTMO3HONM CBOGOAbI B KOHCTUTYLMM OCHOBaHA B OCHOBHOM Ha MAeaAe CBOGOAbI COBECTU MAM
cBOBOADBI PEAMIMO3HbBIX YOEXKAEHUI U NPAKTUKU. Apyrue yTBEep>KAQIOT, UYTO M CBOOOAQ, M PABEHCTBO
3aHMMAIOT LIEHTPAAbHOE MeCTO B CTaTbsiX KOHCTUTYLMM O peAnrnn. ITO MNOPOXKAAET CMOPbI O TOM, Kak
Ayulle yBaXKaTb PEAUTMO3HYI0 CBOGOAY BCEX FPAaXKAaH, BKAIOUAs MPEACTABUTEAE MHOIMX PEAUTMO3-
HbIX MeHbwKHCTB B CLLIA. AebaTbl Mo 3T1M BOMPOCaM Tak>Ke BO3HMKAIOT B IOPUAMYECKON MPAKTUKE,
0CO6EeHHO KOrAa BepXoBHbI CyA AOAXKEH pellnTb, SIBASETCS AWM 3aKOH HecrpaBeAAMBbIM GpemeHem
MAM OrpaHMUeHneM PEeAMIMO3HONM MPakTUKK. M3yyas HeKoTopble BaXKHble IOPUAMYECKME peLleHrs Mo
nyHKTam o peamrnn K [NepBoit nonpaske K KOHCTUTYLMU, Mbl MOXEM YBUAETb, UTO TeOpeTUyeckue
AebaTbl 0 npase 1 CBOGOAE BEPOMCIIOBEAAHUS MMEIOT MPSIMOE OTHOLLIEHME K IOPUAMYECKON MPaKTUKe.
ITK BEPAMKTbI TakKXKe MAAIOCTPUPYIOT, Kak MOAUTUYECKME LIEHHOCTU, Takne Kak cB060AA U PABEHCTBO,
YaCTO MrPaIOT BaXKHYIO POAb B TOM, KaK CyAbM BepxoBHOro cyaa TOAKYIOT MOAOXKeHUs KOHCTUTYyumn o

peAnrnn.

Karo4yeBblie cAoBa: PEANTNO3Has CBO6OAa, 3dKOH, KOHCTUTYUUSA, pEeAUrnda, paBeHCTBO.

Introduction

What are the limits to religious freedom? What
role can government play in regulating and restric-
ting religious belief and practice? Are there ways
that government can legitimately support religion?
These are among the most debated questions con-
cerning religious liberty in the United State. How
these questions are answered can impact religious
and non-religious citizens. For example, if there are
special privileges granted to religious beliefs and
practices religious citizens can receive exemptions
from laws that non-religious citizens must comply
with. If there is a mandatory policy of military
conscription (as was the case during World War I,
World War 11, the Vietnam War era and at other
times in US history) a religious citizen whose moral
convictions prohibit killing humans might be given
an exemption from military service. A non-religious
citizen who is committed to a moral doctrine of pac-
ifism may face significant challenges to receiving an
exemption from military service. Furthermore, if
government allocates funds for education publicly
funded secular schools will generally be eligible
to receive such funds. Private religious schools by
contrast might not be eligible on grounds that the
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Constitution prohibits government from sponsoring
or endorsing religious beliefs or practices. Legal
and political theorists debate these topics by com-
bining theories of law with theories of politics.

Justification of the choice of articles and goals
and objectives

The Religion Clauses to the US Constitution are
legal principles that express political values, inclu-
ding liberty of conscience and a secular conception
of political authority. Supreme Court verdicts on
legal cases that adjudicate conflicts over religious
freedom and its limits reflect legal and political
value judgments. Central political values include
liberty and equality. For these reasons this article
relies on the following sources: Supreme Court case
law, legal theory that examines the Religion Clauses
to the US Constitution, and work by political phi-
losophers. The primary justification for this multi-
disciplinary approach is that research by scholars
from different disciplines is better suited for exam-
ining different features to religious freedom juris-
prudence in the US context. To connect theoretical
claims to actual legal practice, consulting Supreme
Court verdicts is also essential.
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Scientific research methodology

The research method used in this article is com-
mon to legal philosophy as applied to the US Con-
stitution. By combining ideas from political phi-
losophy, legal scholarship, and some Supreme Court
cases it is possible to highlight some of the most ba-
sic and important values that inform religious free-
dom jurisprudence. Some scholars put little empha-
sis on the impact that value judgments play in legal
practice. Yet the legal cases and legal scholars cited
in this article illustrate why a method of examining
religious freedom in the US context should also con-
sider ideas from political philosophy.

Main part

1. The Case for A Secular Interpretation of the
Religion Clauses

The First Amendment to the US Constitution
contains two fundamental legal principles concern-
ing religious liberty: “Congress shall make no law
respecting an establishment of religion, or prohib-
iting the free exercise thereof...” These principles
are commonly called the Establishment Clause and
the Free-Exercise Clause. The basic idea underly-
ing each is as follows. The Establishment Clause
prohibits government from directly endorsing a
religious viewpoint or from favoring one religious
viewpoint over another. The Free-Exercise Clause
guarantees the right to religious freedom.

Partly as a result of Supreme Court jurispru-
dence and partly as a result of legislation by Con-
gress the interpretations of the religion clause have
evolved over time. For example, although the word-
ing of the Establishment Clause refers to a limit to
the power of “Congress” in today’s context the prin-
ciple is understood as limited the power of govern-
ment as such, including state and local government.
Likewise, starting in the 20" C the Supreme Court
began to interpret the right to religious liberty as a
reason to give some religious citizens an exemption
from a legal obligation. For example, the Court has
argued that some religious citizens can ingest pey-
ote—a strong psychedelic drug—during religious
ceremonies, some religious citizens have a partial
exemption from primary school education require-
ments, and religious citizens are permitted to wear
religious symbols in the workplace even if doing so
goes against a company’s dress code policy.

In their recent book The Religion Clauses: The
Case for Separating Church and State, Chemerin-
sky and Gillman (2020) defend two theses that sup-

port a revision to how many Americans think about
religious liberty. One—and this is the more contro-
versial claim—is that strict separation is required by
fidelity to the religion clauses of the Constitution.
The second is that the religion clauses are two prin-
ciples respecting the same liberty. On their view
many wrong turns in religion clause jurisprudence
stem from a failure to recognize that the same con-
ception of liberty underlies both the Establishment
and Free-Exercise clause of the First Amendment.
By contrast some recent work by egalitarian and
multicultural liberal philosophers support a different
interpretation of the religion clauses.

Many interpretations of the religion clauses de-
viate from the separationist model defended by
Chemerinsky and Gillman. Exhibit A is case law.
Modern legal doctrine on the religion clauses is more
accommodationist than separationist. This is more
obvious in the case of free-exercise jurisprudence
which is dominated by a favorable stance on religious
exemptions. Exemptions from education policy, la-
bor law, health care, and drug policy are well-known
examples of free-exercise verdicts that accommodate
requests for religious exemptions. Yet there are also
establishment cases that grant religious schools ac-
cess to state monies (e.g., for infrastructure), permit
municipalities to display religious symbols in public
spaces (e.g., large crosses or nativity scenes in public
parks), and that allow official government meetings
to begin with prayers led by religious figures. Exhibit
B is political resistance to a separationist interpreta-
tion of the religion clauses. This longstanding feature
to American politics remains a potent factor in inter-
pretations of the religion clauses. Many citizens bris-
tle at the suggestion that their religious convictions
should not be reflected in the political culture or that
religious values ought not to be expressed through
law and policy. Exhibit C is a divide between liberal
and conservative conceptions of religious establish-
ment. Liberals often favor an accommodationist in-
terpretation of free-exercise and a separationist inter-
pretation of establishment. Conservatives often favor
an accommodationist interpretation of both religion
clauses (Levy, 1986).

The primary aim of The Religion Clauses is to
set the record straight:

...the Constitution meant to and should be inter-
preted as creating a secular republic, meaning that
government has no role in advancing religion and
that religious belief and practice should be a private
matter, one where people should not be able to inflict
injury on others in the name of religion (Chemerin-
sky and Gillman, 2020: 18).
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The Religion Clauses offers a critical assessment
of case law and proposes an alternative to familiar
liberal and conservative positions on the religion
clauses. Chemerinsky and Gillman consider four op-
tions that combine positions on accommodation and
separation regarding the religion clauses. These are:

Establishment Clause Free-Exercise

1. Separation Separation
2. Separation Accommodation
3. Accommodation Accommodation
4. Accommodation Separation

Chemerinsky and Gillman, 2020: 15)

Their book is devoted to making the case for
Option 1.

Chemerinsky and Gillman insist that James
Madison’s famous opposition to state funding for
religious instruction and Thomas Jefferson’s even
more famous ‘wall’ metaphor are paradigm ex-
amples of the right view. The ‘wall of separation’
between church and state has been affirmed in Ever-
son, Vitale, and some other Supreme Court ver-
dicts (Everson v Board of Education, 1947; Engel
v Vitale, 1962; Town of Greece v Galloway, 2014;
Trinity Lutheran Church of Columbia, Inc v Comer,
2017). These cases represent of the separationist in-
terpretation of the religion clauses that Chemerinsky
and Gillman defend.

In Everson the Court declared, “the wall of
separation” should be “high” and “impregnable.”
The Court also claimed that allocating public funds
that could be used to subsidize the transportation of
kids to religious schools would not breach the wall.
The apparent conflict between the verdict and the
rhetoric reflects the judgment call that state aid that
benefits religious citizens does not automatically
count as endorsement of religion. Viewed from the
standpoint of later developments in religion clause
jurisprudence, a secular purpose test can be con-
strued as showing that the public policy under re-
view in Everson does not violate the Establishment
Clause. That kids exit the bus at a religious school
is better construed as state support for educational
opportunities rather than an endorsement of the
religious affiliation of the school. What matters is
whether state support for transporting kids to school
is a legitimate policy. People debate whether a pol-
icy that benefits religious citizens in this way is at
odds with a secular purpose test, yet Everson offers
a version of separationism that tries to distinguish
state endorsement of religion from an allocation of
public goods that might be used by citizens to fur-
ther their religious objectives.
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Chemerinsky and Gillman also claim separa-
tionism is the best model for free-exercise jurispru-
dence. On their view the Free Exercise clause is
a guarantee against religious bias toward religious
citizens by government. For example, if a city
council passes an ordinance that restricts the ritu-
al slaughter of animals within city limits, we can
scrutinize the policy by asking whether the policy-
makers were motivated by bias against a religious
minority (Church of the Lukumi Babalu v City of
Hileah, 1993). Evidence of religious bias is a reason
to subject a policy to strict scrutiny. Yet if a neutral
law imposes a burden on a religious belief or prac-
tice, and there is no evidence of religious bias, the
case for accommodation is weak. In their words,
“We think Justice Kennedy got it right in his Lukumi
decision: Religious citizens cannot claim exemp-
tions from neutral laws of general applicability, but
the Court should be on guard against efforts by gov-
ernment officials to offer secular justifications for
laws that are actually motivated by religious animus
(Chemerinsky and Gillman, 2020: 126).”

Consider also Trump v Hawaii (2018). In this
more recent case, the Court upheld a near total travel
ban for nationals of seven countries, five of which are
Muslim majority. Given the longstanding Islamo-
phobia expressed by Trump and his allies, including
an explicit call for a ‘Muslim ban’ the evidence for
religious bias is incontrovertible. On Chemerinsky
and Gillman’s view the anti-religious discrimination
requirement for religious liberty counts against the
Trump administrations immigration policy. There
may be other considerations in play, such as an un-
usually high number of bogus passports in countries
covered by the immigration ban. For Chemerinsky
and Gillman the best way to navigate this issue is to
affirm that visa applicants are entitled to neutral but
not preferential treatment regarding their religious
affiliations.

Toleration and non-discrimination are legiti-
mate bases for scrutinizing state policy. A policy
may be invalidated on these grounds. That is as far
as it goes. According to Chemerinsky and Gillman
Religious exemptions are not essential to this aim.
Moreover, religious exemptions are an objection-
able form of favoritism, are not required by the con-
ception of liberty that is the basis for the religion
clauses, and they risk permitting private conscience
to be a source of harm to others.

With respect to equality there are a number of
avenues not explored in Chemerinsky’s and Gill-
man’s account. Here are some examples. First,
equality might be understood as protecting persons
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against a full range of expressive harms which in-
clude but extend beyond the examples of religious
bias relevant to cases such as Lukumi, Employment
Division, and Trump. Second, sometimes a reli-
gious accommodation improves the status of citi-
zens with respect to equality without making others
worse off. Third, good faith efforts to accommodate
a wide range of religious belief and practice might
produce results that expand protections for religious
liberty without compromising the idea of a secular
republic. Fourth, democratic law (Schiffrin, 2021)
has equality in status as one of its aims.

11. Equality and the Religion Clauses

In this section, I consider ways that expressive
harm, reciprocity on equal terms, and equal recog-
nition are relevant to the religion clauses. Draw-
ing on perspectives from legal and political theory,
I present the view that the religion clauses are two
principles respecting the same liberty and equality.

Expressive Harms. An expressive harms ap-
proach to law highlights ways that state policy
sometimes creates or reinforces status inequal-
ity. In their influential account Anderson and Pil-
des state, “Communications can expressly harm
people by creating or changing the social relation-
ships in which the addressees stand to the commu-
nicator (Anderson and Pildes, 2000: 1528).” Social
equality is central to this view. The expressive
harms approach is relevant to a wide range of
topics, including race, gender, LGBTQ+ rights, and
immigration, among others.

A relevant example from religion clause juris-
prudence is the O’Connor doctrine on establishment
(Wallace v Jaffree, 1985). According to this view
school prayer, moments of silence, and the endorse-
ment of religious viewpoints at official public school
events are objectionable; they create outsider status
for students and audience members whose convic-
tions are at odds with the policy. In this context
the communicator is the state and its agents. The
message conveyed to some of the addressees—citi-
zens—is not simply that they are different, but that
they are different and not equal.

Majority-minority status with respect to reli-
gious demography is also a relevant variable here.
The familiar expression, ‘We are a Christian na-
tion” is a clear endorsement Christian national-
ism. Nationalism in all forms is incompatible with
democratic equality. It is worse when the Supreme
Court asserts ‘We are a Christian nation’ (Church
of Trinity v US, 1892) than when a political can-
didate does, and worse when a political candidate

does than when a private citizen makes this claim.
The expression itself is almost always objection-
able, though its effects vary depending on context,
and on who the speaker is. A religious demographer
who compares the US to Iran might speak loosely
by asserting ‘America is a Christian nation and Iran
is a Shia Muslim nation’ when referring to popu-
lation data. Yet a legislator or judge who invokes
‘We are a Christian nation’(Brewer, 1905/2018) to
defend a policy or verdict is committed to enacting
a wrong, because at a minimum such a policy will
create an expressive harm. State policies should not
be a be proxy for Christian nationalism. An expres-
sive harms assessment of state policy that affects re-
ligious minorities offers an important tool for those
committed to the idea of a republic of equals; it adds
an important dimension to the claim that the religion
clauses require a commitment to toleration; and it
can pick out objectionable cases of religious bias
including the examples that Chemerinsky and Gill-
man highlight.

Reciprocity on Equal Terms. A neutral state po-
licy might have a disparate impact on someone’s re-
ligious liberty. Religious accommodations are a tool
that can address conflicts between neutral policies
which serve a legitimate state interest and the pursuit
of religious obligations that may put some citizens at
odds with the policy. Had the Court argued in favor
of the accommodation request in Employment Divi-
sion (1990)—a case where a Native American was
fired from his job after it became known that he used
peyote in a religious ceremony—it could have done
so in a way that affirms the equal status of mem-
bers of a religious minority for whom law poses a
barrier to religious pursuits. Instead of viewing this
as granting an unfair benefit to some, which is how
the exemption will look from a strict separationist
standpoint, we can view it as a good faith attempt
to affirm the idea that citizens stand in a relation of
social equality under law.

Citizens with religious beliefs and practices that
conflict with state policy can in some contexts make
a reasonable claim that their religious freedom is
not treated the same as those for whom religious
practice and law do not conflict. Majority privilege
1s one obvious concern; in the US Protestants are
less likely to face a conflict between state policy
and religious practices; law often favors the domi-
nant group where dominance is defined as political
power or access to political power; religious minori-
ties, especially those with beliefs and practices that
differ most from Christianity hold a much weaker
hand when it comes to voicing objections to state
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policy. The First Amendment should not side with
the powerful but rather with the values that are ex-
pressed by the Religion Clauses. One way to avoid
a state policy that puts a religious citizen in a bind
such as, either fulfill a religious obligation or main-
taining employment eligibility, is to provide legal
protections that guarantee religious liberty.

When applied to free exercise, a liberty and
equality approach will distinguish exemptions that
create a harm or that impose an unfair burden for
others from those that secure fair equality of op-
portunity for self-determination (Patten, 2004). We
cannot expect law to be as subtle as philosophers’
imaginations; and people will invariably disagree
on cases where judgement must navigate consid-
erations supporting different outcomes. Yet we
can expect law to be a less blunt instrument for the
realization of religious liberty and equality.

Equal Recognition. That each citizen is entitled
to equal recognition under law should inform our
understanding of religious liberty. What we might
call an ideal of equal recognition helps fill out moral
content in the idea of equal treatment. According
to an equal recognition account the idea is not that
everyone’s values should be esteemed. Rather, the
idea is equal recognition of one’s status as a person
and citizen. If a religious accommodation expands
opportunities for self-determination without im-

posing harms, that is a consideration in favor of
accommodation. Equal recognition offers another
consideration in favor of claiming that anti-discrim-
ination is one but not the only basis for judicial re-
view of state policy that impacts religious belief and
practice.

Conclusion

Which approach to the religion clauses should
we favor, the strict separationist model defended by
Chemerinsky and Gillman, or the more egalitarian
view espoused by those who defend a multicultural
liberalism model? How we answer this question
partly depends on our understanding of religious
liberty which is as much a political as a legal matter.
Those who favor a secular conception of political
authority can argue that to provide a fair defense of
liberty for all citizens—some of whom are not re-
ligious—we should endorse a separationist model.
By contrast, those who believe that well-intentioned
law can sometimes impose unfair burdens on reli-
gious minorities can defend limited religious ex-
emptions and special accommodations as a means
to affirm the equal status of all citizens. Debates
over religion clause jurisprudence in the US is likely
to be shaped by proponents of these two approaches
for the foreseeable future.
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