'.) Check for updates

DOTI: 10.1111/jopp.12298

SURVEY ARTICLE

On citizens' right to information: Justification and
analysis of the democratic right to be well informed

Rubén Marciel

Department of Philosophy, University of Barcelona, Spain

Correspondence: Rubén Marciel, Department of Philosophy, University of Barcelona, C/Montalegre, 6-8, 08001
Barcelona, Spain.
Email: ruben_marciel@ub.edu

I | INTRODUCTION

One of the crucial questions that lawyers, philosophers, politicians, and journalists
struggled with during the twentieth century was how to “guarantee that informative and
accurate news would flow to the public through the press.” Traditional answers to this
question assumed that the key to a well-informed citizenry lay within speech rights. The
idea was that speech rights would create a rich flow of information from which diligent
citizens could learn the important facts and form their own views about public issues.

However, in digital democracies, speech rights are very well entrenched, yet many
people are still largely uninformed. To be sure, ignorance is sometimes the result
of negligence, but it is undeniable that citizens are often the victims of disinforma-
tion campaigns, fake news, and personalized online propaganda. These phenom-
ena make it difficult to understand public issues even if one is disposed to do so.
And, importantly, they seem to confirm what scholars like Lebovic himself—but
also Lippmann or Habermas—have lamented: speech rights are not enough to guar-
antee that the public receives an adequate supply of news. The traditional answer to
Lebovic's question is, then, at least partially incorrect.

Drawing on these insights, this article shifts the focus from speech rights towards
the rights of the public, and argues that, if we want to guarantee that an adequate
supply of news reaches the public, we need to start taking more seriously the idea
that citizens have a right to be well informed. As I will show, this idea repeatedly
appears in journalism theory and practice, as well as in democratic and legal theory,
but it remains a somewhat vague notion: it is not clear what it might mean, nor what

"Lebovic 2016, p-2.
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its normative implications could be. This article aims to fill this conceptual gap by
conceptualizing what I will call citizens' right to information (henceforth CRI).

One motivation for theorizing CRI is to show that a positive right of the citizenry
to be provided with quality news is—contrary to appearances—fully compatible
with free speech and journalistic freedoms. The key here lies in conceiving this as a
moral right which imposes moral—but not legal—obligations on journalists while,
at the same time, compelling the state to foster quality journalism through adequate
media policies. Seen in this light, CRI may become a useful landmark whose con-
ceptual clarification could illuminate other discussions, such as journalism ethics.
Indeed, it seems that journalists' special democratic rights and duties could hardly
be explained without assuming something like CRI. Moreover, CRI might illumi-
nate the discussion on what journalism can mean in our digital era—in which the
line separating professional journalists from lay citizens is increasingly blurred—by
linking the profession to an ethical commitment to provide citizens with the infor-
mation they, as such, have a right to. Finally, the concept of CRI might also be use-
ful to guide the discussion of alternative models for quality journalism, which has
been recently sparked by the collapse of the traditional advertisement-based funding
system. After all, such discussion—just as that of media policy, including Lebovic's
question—could be seen as a debate on what is the best way to provide citizens the
informational service they have a right to. Of course, all these discussions can be
only superficially addressed here. But by connecting them to CRI, this article will
offer a perspective to look at them afresh.

The article is structured as follows. Section II lays the groundwork for a demo-
cratic right to be well informed, by reviewing previous appearances of this idea, and
by contextualizing it within the map of communication rights. Section III offers a
systematic framework for justifying and conceptualizing CRI. After showing four
possible ways to justify this right, I proceed to spell out its four main characteristics.
First, its function is to ensure that citizens are provided with a good informational
service that enables them to become well informed and therefore competent polit-
ical decision-makers. Second, and consequently, its right-holders are all those with
participatory rights. Third, its content is not what people want to know, or any kind
of information about politics, but specifically information that is useful for updat-
ing political knowledge (that is, democratically relevant information). Finally, its two
main correlative duties apply, respectively, to journalists and to the state.

These two last characteristics—the content and the correlative duties of CRI—are
highly controversial: any complete answer to them requires committing to contested
normative claims about democracy. My strategy for navigating these difficulties is to
draw a distinction between the general concept of CRI and its different conceptions.
The general concept, I contend, concerns the democratic, moral, and positive right of
citizens to be offered democratically relevant information. As I will argue, accepting
this general concept does not require endorsing any contested claims about democ-
racy. It is only when we try to fine-tune the content or the correlative duties of CRI
that we need to take sides on issues upon which disagreement abounds. Each one of
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MARCIEL | 3

these specific, but controversial, definitions of CRI constitutes one plausible concep-
tion of this right. This article, I have to say, will not identify—much less defend—any
of these conceptions. Rather, its purpose is just to lay out an analytical framework
for further discussion, about both the concept and the different conceptions of CRI.

Despite being incomplete, this analysis will be enough to distinguish the right to
be well informed from two other rights with which it is often confounded: freedom
of information and the public's right to know.

I | CONTEXTUALIZING THE RIGHT TO BE WELL INFORMED

The idea that citizens have a right to receive democratically relevant information is
well established in democratic societies. It repeatedly appears in journalism theory
and practice, as well as in democratic and legal theory, albeit under different names.
In this section, I first offer a brief overview of these appearances, which—despite
using different nomenclature—share the intuition that citizens have a right to be
well informed. I then locate this idea on the map of communication rights, defining
it as a right of the public, rather than as a speech right.

II.I | Previous appearances

The field of journalism is where the idea of a citizens' right to information has had
the most clear and persistent influence. Journalists often justify their more contro-
versial activities, such as whistleblowing or intruding on individuals' privacy, by ap-
pealing to citizens' interest in being—or their right to be—well informed. Such
journalistic practice is supported by most professional codes of ethics, which often
present public service as the profession's main value. What is more, empirical re-
search on journalists' self-perception shows that they usually think of themselves
primarily as public servants who work for citizens, rather than for their actual
employers, which are often private companies.

Journalism theory echoes this idea. Scholars tend to agree that the profession's
core element is its ethical commitment to informing citizens of what they need to
know to become competent political decision-makers, rather than of what they are
merely curious about, or have a private interest in knowing.> As Elliot and Ozar
point out, journalism is not usually conceived as serving mere audiences, but rather
as providing a service to the entire political community: that is, to the collection of
individuals who deal with public matters. Thus, unlike other professionals such as
doctors or teachers, journalists are not committed to serving particular individuals
or specific groups of people, but rather the citizenry at large.* This explains why,
according to most theorists, journalists ought to treat their audiences as citizens

’Deuze 2005; Weaver and Willnat 2012.
*Frost 2011, chs 2-3; McManus 1994; Sanders 2003.
*Elliot and Ozar 2010, pp. 9-24.
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rather than as consumers. What is probably the most famous formulation of journal-
ism's basic tenet was coined by Kovach and Rosenstiel, who claim: “The primary
purpose of journalism is to provide citizens with the information they need to be free
and self-governing.” Often, this predominant view of journalism explicitly invokes
theidea of aright, as when Pamela Taylor Jackson claims that “[jlournalism represents
a right to public interest news and information.”

Legal scholars and rights theorists have also entertained the idea of a citizen's
right to information. Sam Lebovic, for example, refers to “the right to the news” as
the right we need to protect if we are to solve the problem of how to adequately in-
form the public.” More recently, Rowan Cruft has appealed to a human right “to ed-
ucation, specifically about current matters of public interest”.® Although his approach
to this right is incidental (as he only invokes it in order to ground journalism as a
human right in itself), Cruft makes clear that, for him, citizens have a right to be well
informed. In fact, he claims that journalists' rights and duties “correlate with human
rights to the provision of (good) journalism.”®

Before Lebovic and Cruft appealed respectively to the right to the news and to the
right to good journalism, free speech theorist Owen Fiss defended what he calls the
“democratic theory of the First Amendment”, which similarly appeals to “the pub-
lic's right to know and to be informed”."° Legal scholar Stephen Sedley, for his part,
has lamented that despite juridical rhetoric appeals to the public's interests, free
speech and free press practice often focuses exclusively on protecting communica-
tors' interests. Along similar lines, Sedley holds that whenever something is worth
knowing, the interested audience may have a right to receive such information, even
if they are unaware of that information's existence.'’ One might argue, then, that just
as patients have a right to be informed by their doctor, citizens have a right to be in-
formed by journalists. Note that in both cases the right-holders are unaware of what
information they have a right to be provided with.

Legal scholar Mark Bovens also invoked citizens' right to be well informed when
he argued that twenty-first-century citizens need new information rights. Among
these, what he calls “tertiary information rights” would regulate horizontal relations
between citizens and other private entities, which might be required to disclose in-
formation of crucial importance for citizens qua citizens. That information, which
“should remain reasonably accessible to each and every citizen,” may include things
such as art collections, national events, sports, or cultural manifestations,

but—importantly—also “news items”."*

*Kovach and Rosenstiel 2014, p- 14; cf. Charity 1995, pp. 2-20; Rosen 2001, p. 262.
fJackson 2009, p. 149, my emphasis.

’See Lebovic 2016, pp- 2, 5, 6, 226, 240, 241, 249.

8Cruft 2022, p. 365.

°Ibid., p. 367.

10Fiss 1996, p- 44, my emphasis.

!Sedley 2000, esp. pp. 240-1.

2Bovens 2002, p. 336.
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Democratic theory has also long held the idea that citizens should be properly
informed."”® Of course, democratic theorists disagree on the quantity and quality of
citizens' informational needs.'* However, they agree that for democracy to work
properly, citizens need to be provided with quality information about certain relevant
issues. Jurgen Habermas and Robert Dahl, two champions of democratic theory,
might be taken as illustrative examples of this point.

In Habermas's deliberative conception of democracy, decisions are only legiti-
mate if they are the result of a rational discussion through which citizens transform
their “mere opinions” into “reflected public opinions”, or—as he calls them
elsewhere—“considered public opinions”."” For citizens to acquire these public opin-
ions, Habermas argues, professional journalists should offer them the news, reports,
and commentaries they need as citizens.' As he puts it, “audiences are not only con-
sumers, that is, market participants, but also citizens who have a right to partake in
culture, to follow political events, and to be involved in the formation of political
opinions.”"” These considerations lead Habermas both to criticize news media for
wasting people's attention on irrelevant issues, and to defend interventionist media
policies.'®

In a similar vein, Dahl finds it unquestionable that, to be competent, citizens need
political and social institutions that help them become so. For Dahl, “[o]pportunities
to gain an enlightened understanding of public matters is not just part of the defini-
tion of democracy. They are a requirement for democracy”."” Indeed, according to
Dahl, one of the fundamental principles of democracy is precisely “enlightened un-
derstanding”, which states that “each member must have equal and effective oppor-
tunities for learning about the relevant alternative policies and their likely
consequences”.*’

Enlightened understanding would be satisfied, in principle, by three basic institu-
tions of democracy: freedom of expression, freedom of association, and the existence
of alternative sources of information.”' Dahl, however, is aware that these institu-
tions, created during the nineteenth and twentieth centuries, might no longer be an
efficient way to promote enlightened understanding in the twenty-first century. “If
this is so,” he adds, “then democratic countries will need to create new institutions to

supplement the old ones.”*

PBrown 1996; Rapeli 2014.

"For a classification of various democratic theories according to their epistemic demands, see Kelly (2012, ch. 2) or
Somin (2013, pp. 38-53).

®Habermas, respectively, 2009, chs 8-9, and 2006.
!®Habermas 2006, p. 416.

"Habermas 2009, p. 133, my emphasis.

185ee Habermas 2006; 1996, p- 377. See also Section IL.V below.
Dahl 1998, p. 79.

2Ibid., p. 37.

Hbid., p. 86.

ZIbid., p. 80.
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Dahl here opens the door for deep structural reforms that would adapt our de-
mocracies to the specific challenges that our present century poses to relevant
information-gathering processes. Remarkably, at the very beginning of the digital
revolution, Dahl foresaw the need for new institutions to tackle what would eventu-
ally become known as “information disorder” the huge amount of available infor-
mation, much of which is indifferent or even detrimental to enlightened
understanding.”® Given the increased availability of information, he contends, dem-
ocratic countries must “improve citizens' capacities to engage intelligently in politi-
cal life,” which would require enhancing old institutions with “new means for civic
education, political participation, information, and deliberation.”**

The assumption that, in a democracy, citizens need to be well informed, leads
both Dahl and Habermas to struggle with Lebovic's question about how to guarantee
that informative and accurate news flows to the public. Neither of them gives a clear
answer to this question, but both are keen to accept institutional reforms, precisely
on the basis of what might be called citizens' right to be well informed.

Indeed, regardless of whether they come from the field of journalism or from the
theories of law, rights, or democracy, all previous reflections point towards a right of
citizens to be offered the information they need to become well informed. This right
is not always explicitly invoked, and when it is invoked, it receives different names—
the “right to good journalism”, “right to the news”, or simply “right to information”.
Behind this apparent diversity, however, there is a shared intuition: unless citizens
are aided in their information-gathering processes, they will not be able to become
well informed. And if that happens, the intuition goes, we cannot expect democracy
to work well. As James Madison wrote, “[a] popular Government, without popular
information, or the means of acquiring it, is but a Prologue to a Farce or a Tragedy;
or, perhaps both.”*® Hence the belief that citizens must be offered the information
they need to become well informed.

It is not fully clear, though, what a democratic right to be well informed might
mean or imply, for no sufficiently systematic analysis of this right has yet been car-
ried out. However, previous appearances of this idea offer illuminating insights.
For instance, by affirming that democracy cannot work well unless citizens are
offered quality news, they point towards its grounds. When they suggest that the
information that matters is not what one might want to know, but what one, as a
citizen, needs to know, they offer a crucial hint about its content. Similarly, when
authors like Cruft, Dahl, or Habermas identify plausible implications that might
follow from this right, they offer clues about which duties might correlate to it.
In the remainder of this article, I will draw from these insights, and I will lay out
a systematic framework for both justifying and analyzing this right, which I will

1bid., p- 187; cf. Wardle and Derakhshan 2017.
2'Dahl 1998, pp. 187-8.
PLetter to W. T. Barry (Aug. 4, 1822), quoted in Baker 2001, p. 125.
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MARCIEL | 7

call citizens' right to information (CRI). My first step will be to locate CRI on the
map of communication rights.

ILII | A map of communication rights

To make sense of the right to be well informed, the first step is to understand its place
in what Emerson calls the “whole system of freedom of expression™ that is, the set of
rights that regulate the exchange of information, opinions, and ideas.”® According to
Emerson, this system includes two sides: the right to communicate and the right to
know, each of which encompasses several further rights.?” Inspired by Emerson, but
departing from his terminology, here I propose to classify communication rights
into the following two categories, each defined by the role the right-holder plays in
the communication process.

COMMUNICATION RIGHTS

Speech Rights Rights of the Public

Freedom of Expression Freedom of Information (FOI)
Freedom of the Press The Public's Right to Know (PRK)
Right to Communicate Citizens' Right to Information (CRI)

The first category of communication rights consists of speech rights. These are
rights whose right-holders are conceived as the emitters of information, opinions,
and ideas—that is, those who send or transmit most of the content in the communi-
cation regulated by the right. Among these rights, we may include rights such as
freedom of expression, freedom of the press, and the right to communicate. The
second category of communication rights consists of rights of the public. These are
rights whose right-holders are conceived as the addressees of content—that is, the
audience or the public who receives the information, opinions, or ideas. It is this
latter category to which CRI belongs, and on which I will therefore focus.*®

To better illustrate the distinctiveness of CRI, let me first briefly present the two
best-known rights of the public, which will serve as points of comparison. The first of
these rights is freedom of information (FOI). Strictly speaking, FOI is not a freedom,
but rather a claim-right to access documents and information held by public institu-
tions. Its name is owed to the influential US Freedom of Information Act, which since
1966 has inspired legislation on institutional transparency around the world.”

The other best-known right of the public is the public's right to know (PRK). This
right is often conceived as a general and unqualified entitlement to information that

**Emerson 1976, p. 2.
VIbid.

*Note that this distinction between speech rights and rights of the public is not based on the kind of rights that the
right-holder has or may have, but on the role that she occupies in the conversation.

*Bull and Corder 2012.
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is of interest to the right-holder. It includes, as Emerson puts it, “[f]irst, the right to
read, to listen, to see, and to otherwise receive communications; and second, the
right to obtain information as a basis for transmitting ideas or facts to others”.** The
fact that the public's right to know is of such a “seemingly unlimited nature”*" might
explain the pervasive disagreements about what this right might actually mean;
Maciejewski and Ozar, for instance, have identified twelve different interpreta-
tions.”* To simplify things, I will distinguish only two different, but interconnected,
meanings usually attributed—often without sufficient explanation—to the phrase
“the public's right to know”.

In its wide sense, “the public's right to know” is used for the whole category of
rights of the public, and might thus be taken as referring to a principle or a very gen-
eral right encompassing all the other more specific rights of the public. When used
in this wide sense, “the public's right to know” is often indistinctly employed to also
name specific rights of the public within it, such as FOI or, as we saw in Section ILI
CRI, which are conceived as specific instances of it.”* To avoid possible misunder-
standings deriving from this usage, in the following I will refrain from using the
term in this wide sense. Instead, I will use “rights of the public” to name the set of
rights whose right-holders are conceived as an audience. I will speak of the public's
right to know (PRK) only in the narrow sense of the term. In this sense, the PRK is
the entitlement to search, access, and receive the information needed to develop and
exercise one's conception of the good. In this narrow sense, the PRK is just one spe-
cific right of the public among others, such as FOI and CRI. Even so, the PRK
remains—even in this narrow sense—rather a wide right, at least in comparison to
other rights of the public. This will become clearer when I address the question of
content.

So far, I have reviewed previous appearances of the idea of a democratic right to
be well informed. I have also identified the side of the system of communication
rights where it belongs, alongside other rights of the public such as FOI and the PRK.
However, this is still insufficient for clarifying what a democratic right to be well
informed could actually mean. In the following section, I will take the first steps
towards such a clarification.

IIT | CITIZENS' RIGHT TO INFORMATION: A FRAMEWORK
FOR CONCEPTUAL ANALYSIS

Against the backdrop of the previous section, in the remainder of this article I will
put forward a systematic framework for both justifying and analyzing CRI. This
framework comprises five features: grounds, function, right-holders, content, and

3Emerson 1976, p. 2.

*'Gauthier 1999, p. 199.

*’Maciejewski and Ozar 2005.

3See e.g. Schudson 2015; Watson 2021,
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MARCIEL | 9

correlative duties. In spelling out these traits, I will compare CRI to other communi-
cation rights, which will help not only to better clarify it, but also to shed light on its
difference from these other rights—further emphasizing the existing conceptual gap
within communication rights.

LI | Grounds

In this subsection, I will present two ways in which CRI might be justified. In both
cases I will first indicate a general way to justify rights. Then I will apply this strategy
to the case of CRL

The first strategy for justifying a right is to show that there are interests im-
portant enough to hold someone to certain duties which, if observed, would pro-
tect those interests.”® An important caveat is in order here: rights do not only
protect their right-holders' interests. Indeed, sometimes the most important in-
terest served by a right is the interest of a third party, or the common interest of
society as a whole, which would be indirectly protected by the direct protection of
the right-holder's interest.”® On this view, for instance, the right to parental leave
would be mostly grounded not in any interest of parents, but rather in newborns'
interest in being cared for, or in the common interest of a society in its new gen-
erations being cared for. Similarly, journalists' right to withhold their sources of
information would not rest so much on journalists' interests in keeping their
sources secret, but rather on “the interest of all in the free circulation of informa-
tion which is of public interest,” or on the “usefulness [of this right] to members
of the public at large”.*®

As these quotes show, communication rights are not alien to the complex relation
linking rights and interests. Scanlon shed some light on this intricate relation when
he famously argued that freedom of expression protects three kinds of interests.
According to him, freedom of expression protects the interests of its right-holders—or,
as he calls them, the “participants”—but it also protects the interests of those to
whom content is addressed—that is, the “audience”—and of those who might be
indirectly affected by the exchange of content—that is, “bystanders”.*’

Keeping these complexities in mind, CRI can be justified by appealing to at least
two important interests, one of the right-holders, and another of third parties. The
first is the interest that every citizen has in becoming well informed, in order to be
able to competently advance her own political views. In short, citizens need infor-
mative and truthful news in order to understand what political option is best for
them. Most references to CRI—some of which I mentioned above—appeal to this
individual interest.

**Raz 1988, p. 166.

*See Raz 1995, esp. ch. 3. Cf. Buchanan 2013, pp. 59-64. For criticism of Raz's theory of rights, see Kamm 2007,
pp. 244-8; Sreevinasan 2005, esp. pp. 265-7.

**Raz 1995, pp. 248, 179.
¥Scanlon 1978.
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The second grounding interest of CRI is the interest that every citizen has in
her fellows being well informed, so that they do not advance harmful or unjust
policies. Note that this line of justification grounds CRI not in any interest of the
right-holders themselves, but rather in one of third parties: each citizen's right
is grounded in the interest that each of her fellow citizens has in her being well
informed. This interest that we have vis-a-vis other citizens arises from the fact
that in democracy we face the consequences of choices which, despite their abil-
ity to deeply affect our rights and well-being, are promoted by a body of citizens
on whom our individual influence is fairly insignificant. Given our vulnerability
before the body politic, every one of us has a strong interest in each of our fellows
becoming well informed, so that they make sensible choices and avoid promoting
harmful or unjust policies.

The second general way of justifying rights does not appeal to interests, at least
not directly. Instead, it appeals to other rights. This process—known as linkage
argumentation—consists in showing that the proper enjoyment of an already justi-
fied right is impossible unless another right is granted too. This instrumental right is
then justified as a necessary—or at least a very important—condition for the mean-
ingful enjoyment of another right.*® CRI could be justified along these lines by at
least two linkage arguments, as follows.

The first starts from the assumption that we have a right to live in democracy, and
then argues that having a right to be provided with information about public issues
is necessary—or at least very important—for preserving democracy. It is hard to see
how democracy could function properly, or even how it could last, if citizens were
unable to access a supply of informative and truthful news. A largely uninformed
citizenry, unprotected against misinformation and fake news, might easily fall prey
to demagogues and end up favoring policies that undermine basic democratic values.
What is more, manipulated citizens might easily be misled into choosing undemo-
cratic leaders who attempt to overthrow democracy by subverting the institutional
order. An unaware citizenry might not detect these subversive tactics until it is too
late, and for that reason, if we have a right to live in a democracy, then we also need
a democratic right to be well informed.

The second linkage argument derives CRI from political rights, such as the
rights to vote and to demonstrate.”® The core of this argument is that political
decisions cannot be considered autonomous—and therefore the exercise of polit-
ical rights cannot be meaningful—unless citizens are given a fair chance to in-
form themselves and reflect on what is best. The value of a choice resides in its
expressing the autonomy of an agent who chooses freely. As Scanlon says, “lack of
information (or false belief) can render a choice involuntary in the relevant sense,

.. . L. . 40 . . .
undermining its legitimating force”.”” For this reason, a meaningful exercise of

¥See Nickel 2008.

*Note that having a right to live in a democracy is not the same as having political rights, since not everyone who lives
in a democracy has political rights (consider e.g. children and foreign residents).

*%Scanlon 2013, p.10.
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MARCIEL | 11

political rights requires that citizens can easily access an adequate supply of infor-
mative news—just as CRI states—so that their decisions express their autono-
mous choices rather than manufactured or ill-formed preferences. As Levitsky
and Ziblatt claim, “[c]itizens have a basic right to information in a democracy,”
because “[w]ithout credible information about what our elected leaders do, we
cannot effectively exercise our right to vote.”! Of course, having a right to be well
informed does not entail becoming well informed. It merely entails a fair chance
to do so. But that fair chance makes a crucial difference, for an uninformed vote
has a very different value depending on whether the voter could or could not have
informed herself.

In sum, CRI can be justified in at least four different ways, depending on whether
one appeals to its (individual or collective) grounding interests, to the right to live in
a democracy, or to political rights. A complete exploration of these lines of justifica-
tion, their problems, and their compatibility, remains to be done. For now, let's focus
on the main traits of CRL

ILII | Function

As can be inferred from its previous appearances in different disciplines, the func-
tion of CRI is to promote the ideal of a well-informed citizenry as a means to fur-
ther a well-functioning democracy. As a right of the public, its specific purpose is to
guarantee that citizens are provided with the information that they need to become
competent enough to carry out their democratic duties and make well-grounded
political decisions.

This suggests that CRI resembles political rights or, more specifically, democratic
rights. Political rights are those which are constitutive of a specific form of govern-
ment, in that they make it possible. Democratic rights are the subgroup of political
rights that make democratic government possible. The right to vote, freedom of as-
sembly, and freedom of the press are usually included among them.** Given the dem-
ocratic function served by CRI, we have good reasons to include it within the category
of democratic rights.

To further clarify the specificity of this function, let me contrast it with the func-
tions served by the other two best-known rights of the public.

The function of FOI is to promote transparency: that is, to enable citizens to
learn about the administration so that they can understand it and hold it account-
able. To be sure, transparency is a necessary condition for having a well-informed
citizenry: if citizens could not learn about the administration, then they could
hardly be competent political decision-makers. However, CRI does not aim to
create a transparent administration. Instead, it aims to promote knowledge about
the issues that are worth knowing for citizens qua citizens, regardless of whether

Levitsky and Ziblatt 2018, p. 199.
Gonzalez-Ricoy 2013, p. 274.
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those issues impinge upon the actions of the administration. This function pre-
supposes that information about public institutions is generally available, but it
is conceptually different from the function of promoting transparency. Indeed, it
goes beyond that.

Let me illustrate this difference with an example. During the Covid crisis, FOI gave
citizens a right to access official documents and data, such as the contracts signed for
purchasing vaccines. CRI, in contrast, entitled them to receive assistance in understand-
ing the whole pandemic, so that they could know what decisions should be taken, and
favor those decisions. Of course, this might require learning about some of the docu-
ments and data of the government, such as vaccine purchase contracts, but also about
other things unrelated to the administration, such as the nature of the virus.

The PRK serves a different function too. In this case, though, it is a much wider one.
The PRK aims to ensure that citizens can access any information they may find inter-
esting or useful. As Gauthier says, “the purpose of the people's right to know is to make
informed decision-making possible so that citizens may exercise constitutionally pro-
tected rights”* Obviously, constitutionally protected rights go beyond democratic
rights, and therefore the kinds of decisions that the PRK would help citizens to make
wisely are not only democratic decisions, but decisions of any kind.

The difference between the function each right serves might be expressed in
Rawlsian terms by saying that, while the goal of the PRK is to allow citizens to search
and access any information they may want for developing and exercising their con-
ceptions of the good, CRI aims only to ensure that citizens are provided with the
information they need to exercise their sense of justice.** This suggests that the func-
tion served by the PRK is too broad to single out the information that citizens need
as citizens, for an individual is—in virtue of the PRK—prima facie entitled to any
information she wants to know just by the fact that such information is of interest or
use to her. For example, if I want to learn German, then I am entitled by the PRK to
search and access information about different language schools. A positive concep-
tion of the PRK might even entitle me to be offered that information. In both cases,
this right would assist me in choosing wisely, but the choice between language
schools can hardly be considered a political decision, and it would be odd to claim
thatlearning German (or about languages schools) is part of what having an informed
citizenry takes.

I will further illuminate the difference between these three rights when I address
the question of content.

IILIII | Right-holders

The second relatively uncontroversial question regarding CRI is that of who its
right-holders are. Taking our cue from the above discussion about its function, it

BGauthier 1999, p. 198.

I thank an anonymous referee for suggesting this way to contrast both rights.
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MARCIEL | 13

seems reasonable to think that every citizen should be entitled to this right. Since
the purpose of CRI is to promote adequate political decision-making, at least those
with participatory rights should be entitled to CRI. At the same time, it might seem
reasonable not to grant this right to those lacking full participatory rights, such as
children or temporary residents.

This prima facie limit is conceptually dependent on the concession of politi-
cal rights. Once the boundary of political rights is moved to include (or exclude)
some subjects in (or from) the demos, these subjects should prima facie be granted
(or deprived of) CRI. Such a limit might nevertheless be loosened in some cases.
The clearest example is that of minors who are close to coming of age. It seems
reasonable to let them enjoy the benefits of CRI even before they acquire full
political rights, as this will help them to be well informed when they cast their
first vote. This and similar considerations may justify extending CRI to groups
which might initially seem unqualified. I will not delve into these questions here,
however. Instead, let me clarify something about the character of right-holders in
the case of CRI.

Citizens, as right-holders of CRI, are conceived as a passive audience. In this re-
spect, CRI clearly differs from speech rights, whose right-holders are conceived as
content creators rather than as an audience. But, importantly, here CRI also differs
from other rights of the public which conceive of their right-holders as active audi-
ences. Think of FOI, whose right-holders are thought of as claimants of information
in which they have a specific interest. In FOI regimes, whoever makes a request usu-
ally needs to identify which document or data she wants to receive, and sometimes
she even has to justify her interest in receiving it. Quite to the contrary, in the case
of CRI audiences are not expected to select the information they are to be provided
with, nor are they expected to request it through any burdensome process. Instead,
the assumption is that there should be an agency (the press) that gathers information,
selects the most relevant portion of it, and provides it to citizens, without asking
them to make much effort.

The assumption that, as right-holders, citizens are passive audiences does not
commit CRI to any anti-participatory version of democracy. It simply corre-
sponds to the so-called “communicative division of labor.”*> According to this
social strategy, in mass democracies the division of labor in public opinion forma-
tion processes is unevenly distributed: while only a few people specialize in par-
ticipating actively in public discussions, most of the citizenry follows these
discussions as spectators, through the media. Of course, any citizen might inter-
vene in these mediated discussions, especially after the digital revolution, but
given the size and complexity of mass democracies it seems unavoidable that most
of the time, most people follow—rather than lead—the mediated discussions that
shape public opinion.

**Bohman 2000.
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LIV | Content

So far, I have analyzed three traits of CRI which do not commit us to endorsing any
specific normative conception of democracy. In the two following subsections, I will
analyze two controversial traits. These are questions which, to be answered precisely,
require adhering to a specific normative conception of democracy. Since I cannot
justify any such commitment here, my aim instead will be to answer these questions
in a way that delineates the general concept of CRI. I will leave for another occasion
any in-depth discussion of the alternative conceptions favored by different models
of democracy.

The first truly controversial question about CRI is that of its content. Although
several authors have asked what information citizens should be provided with in
order to become well informed,*® very few have dared attempt to answer this ques-
tion in detail.*” In this subsection, I will offer a general and incomplete, yet informa-
tive, answer to this question. Roughly, my answer is that the content of CRI includes
the information that would best update citizens' political knowledge: information
which I refer to as democratically relevant information. The three following clarifica-
tions may help to flesh out this apparently vague answer.

First, note that this general answer imposes a clear limit on the content of CRI,
for it implies that it does not grant an entitlement to every kind of information,
not even to all information about political issues or—as it is often called—political
information. It might be true, as Carpini and Keeter famously say, that “[p]olitical
information is to democratic politics what money is to economics: it is the cur-
rency of citizenship.”*® After all, information about political issues is one of the
main sources of democratically relevant information. Nevertheless, these two cat-
egories overlap only partially. On the one hand, there is political information—that
is, information about politics—which is democratically irrelevant, such as dis-
tracting political news. On the other hand, there is information of democratic
relevance which is not strictly about politics, such as scientific facts about climate
change.

What is more, the category of democratically relevant information does not in-
clude all information that contributes to political knowledge, but, as I previously
mentioned, only that which would best update it. This limit corresponds to a division
of labor in modern democracies between educational and informational institutions.
According to this division, educational institutions, like the school or the family,
provide children with the basic information required for acquiring basic political
knowledge, while informational institutions (mostly the press) are meant to provide
citizens with new information that completes and refreshes that political

“E.g. Christiano 2015, p. 256.
¥See Rapeli (2014, pp. 31-2) for a review of several of these attempts.
*8Carpini and Keeter 1996, p. 8.
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MARCIEL | 15

knowledge.*’ This specific information is what I am calling democratically relevant
information, and it is this that constitutes the content of CRI.

Second, although the general answer sketched above is incomplete, it is enough to
draw clear distinctions between the content of CRI and the content of other rights of
the public. FOI regimes regulate access to information held by the administration,
usually referred to as public information. No doubt public information is often of
huge democratic relevance, as when certain public records serve to prove corruption.
However, public information and democratically relevant information overlap only
partially. On the one hand, not all public information is democratically relevant, for
the administration has a massive amount of information that is of little use to citi-
zens. On the other hand, not all democratically relevant information is public infor-
mation, given that much of what citizens need to know goes beyond official records.

The PRK, for its part, protects access to any kind of information, regardless of
whether it is democratically relevant or not. Gauthier makes this point clear when
she states that “ideally, the right to know guarantees citizens access to any available
information relevant to political, professional, and personal decisions essential for
the existence of constitutional rights in a democratic society.”* In this case, the key
difference is that the content of the PRK refers to subjective interests, while the con-
tent of CRI is determined by relatively objective standards. Let me briefly clarify this
point.

The PRK is a right to learn something that one is personally interested in know-
ing. In contrast, CRI is a right to learn what one needs to know as a citizen. These
informational needs of citizens are objective in the sense that they do not vary ac-
cording to individuals' curiosity. Instead, they can only be determined by individual-
independent factors. As journalism theory emphasizes, what citizens need to know
as citizens does not depend on what they have an interest in, but rather on the kinds
of decisions they face as sovereign political decision-makers. Consequently, the best
way to serve the PRK is with a system through which any kind of information is ac-
cessible on demand, like the internet,” while CRI requires that journalists provide
informational services guided by independent criteria of democratic relevance. One
may ask then: what are those criteria?

The third and final clarification is precisely that specifying in detail what
counts as democratically relevant is extremely difficult. On the one hand, the
democratic relevance of an issue varies depending on the context in which dem-
ocratic decision-making happens. The French unemployment rates of 2020 are
not equally relevant in France and in Brazil, nor are they equally relevant in 2021
and in 2050. Similarly, it is impossible to completely determine what will become
democratically relevant in the future. Consider how information about corona-
viruses unexpectedly acquired the utmost democratic relevance in 2019. These

“As noted, for example, by Brown (1996, p. xiii) and Fiss (1996, p. 50).
*Gauthier 1999, p. 199.
*I1See Williams and Pavlik 1994.
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practical difficulties suggest that any account of CRI that settled its content once
and for all would be too rigid. Instead of identifying what is relevant in each
context, theorists should just try to determine general criteria of democratic rel-
evance. Those general criteria should guide the practice of the journalists who
serve CRI. They, and not philosophers, should determine what is democratically
relevant in each context.

But how should theorists determine these general criteria of relevance? Besides
the practical difficulties just mentioned, an additional problem is that any criterion
of democratic relevance is committed to a specific normative model of democracy.
This is so because each criterion of democratic relevance is meant to satisfy some
specific informational needs that are presupposed in citizens. These needs, in turn,
presuppose some standards of rationality, engagement, and participation: in sum, a
normative conception of citizenship. Since different models of democracy endorse
different conceptions of citizenship, it is impossible to specify criteria of democratic
relevance without taking sides with one specific model of democracy. That is why
each normative model of democracy has its own criteria of democratic relevance,
and hence its own specific answer to the question of content; each one pushing for a
different conception of CRI.

Think, for instance, of an elitist model of democracy like Schumpeter's, in
which citizens—who are assumed to be politically ignorant and largely uninter-
ested in politics—are expected only to select the ruling elites who are to make the
actual political choices. After each election, in this model, the chosen elites are to
govern for several years, during which citizens need not—and should not—pay
much attention to public issues. Their only role is to choose, once the legislature
is over, whether they want to keep the current governing elite or to replace it with
another (supposedly more competent) one.’> Within this normative framework, it
seems that all citizens need to know is how capable to rule the competing elites
are. Consequently, the content of CRI in this model of democracy would be very
limited.

To contrast with this elitist view, think now of a deliberative model of democ-
racy, in which citizens are expected to engage often in public issues, to make more
political decisions than just electing their representatives, and—crucially—to
fairly consider the reasons bearing on each option before making any choice.” In
this deliberative conception, the content of CRI must encompass more informa-
tion than in the elitist one, for citizens' informational needs are larger in deliber-
ative democracy. Another difference is that, even though a deliberative account of
CRI would consider information about candidates' competence democratically
relevant—as any theory would do—it would probably not consider this the most
relevant information. On this view it seems likely that the utmost democratic

2Gee Schumpeter [1943] 2003, esp. chs 21-2.

3For an overview on deliberative democracy, see Marti 2017.
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MARCIEL 17

relevance belongs to the arguments bearing on the choices that citizens are to
make.”

Identifying in more detail the content of these—or other—conceptions of CRI
would require a more careful consideration than the one I can offer here, so I will fol-
low this comparison no further. As indicated above, the purpose of this article is to
clarify the general concept of CRI, not to delineate, much less to assess, any specific
conception of CRI. Those will remain tasks for future research.

IILV | Correlative duties

The last trait of CRI that I will analyze is that of its correlative duties. It is usually
assumed that when someone has a right, other parties have obligations to perform
(or not to perform) certain actions.”® The question is then: what obligations follow
from CRI? This is the most complex and controversial of all the questions about CRI
and, as will become clear in this subsection, a full-fledged answer cannot be given
unless one endorses a normative conception of democracy. Hence, as when I ad-
dressed the question of content, I will only offer a partial answer here. To simplify
things, I will break down this complex question into two simpler ones.

The first question is whether the duties derived from CRI are positive or negative.
Positive duties are obligations to undertake an action, as opposed to negative duties,
which only demand not doing something (an omission). By answering whether CRI
creates positive or negative obligations, we would determine whether it is a negative
or a positive right, since traditionally rights have been classified as positive or neg-
ative depending on the kinds of duties they create. Negative rights comprise mostly
negative duties: to be honored, they require that third parties do not interfere with
the right-holder in a specific sense. By contrast, positive rights are more demanding,
since their satisfaction requires that third parties perform an action, usually consist-
ing in the provision of help, goods, or services.

Several authors have pointed out that citizens' informational needs cannot be ad-
equately met only by means of negative rights, such as freedom of expression or free-
dom of the press. Probably the first of these authors was Walter Lippmann, who, in
his famous Public Opinion, lamented how little progress had been made since
Aristotle's time when it comes to the institutions used for informing ourselves. Such
institutional stagnation was caused, according to him, by the archaic belief that the
information needed for self-government is within reach. This belief, Lippmann
lamented, led democrats to treat “the problem of making public opinions as a prob-
lem in civil liberties.””® “But in spite of its fundamental importance,” he added,

**As Habermas himself suggested; 2006, p. 420; 2009, p. 171.
»Raz 1988, p. 183.
**Lippmann [1922] 1991, p. 318, my emphasis.
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civil liberty in this sense does not guarantee public opinion in the mod-
ern world. For it always assumes, either that truth is spontaneous, or
that the means of securing truth exist when there is no external inter-
ference. But when you are dealing with an invisible environment, the
assumption is false. The truth about distant or complex matters is not
self-evident, and the machinery for assembling information is technical
and expensive.”’

Lippman's crucial insight seems to be that the civil liberties—that is, the negative
speech rights—that constitute the legal structure traditionally in charge of ensuring
that citizens receive information is inadequate for modern mass democracies. This task
requires that someone actually use technical and expensive machinery to assemble and
distribute information, and this cannot be achieved with the mere protection against
“external interference” granted by negative rights.

Lippmann's insight has been repeated by several scholars, such as Habermas,
who claims that “the formation of a public opinion in the strict sense is not effec-
tively secured by the mere fact that anyone can freely utter his opinion and put out
a newspaper,”® and Lance W. Bennett, who, after documenting the news media's
dependence on official sources, concludes that “press freedom is a necessary but
not sufficient guardian of the public interest.”> More recently, and probably more
clearly than anyone else, Lebovic has suggested the need for positive rights of the
public. In the first chapter of Free Speech and Unfree News, which is precisely en-
titled “The Inadequacy of Speech Rights,” Lebovic recalls Lippmann's worries.
Then he convincingly shows that negative speech rights have traditionally been
unable to guarantee that the public receives an adequate supply of news. On this
basis, he encourages us “to find protections to the public's right to the news™ a
right that he explicitly refers to as a “positive” one.’” Along similar lines, although
more indirectly, Cruft has recently appealed to a “positive” human right to educa-
tion about matters of public interest.®" After all, as he says, “[slomeone has to en-
gage in public interest investigative and communicative journalism” if our right
to information is to be fulfilled.*?

All these approaches, from Lippmann to Cruft, share the insight that negative
speech rights are insufficient to guarantee citizens easy access to democratically rel-
evant information. These rights make it easier to share information, as they remove
obstacles to both content creation and content access. They are insufficient, though,
because they cannot guarantee that any content created under their protection con-
tributes to democratic enlightenment. Negative speech rights also fail to aid citizens

*’Ibid., my emphasis.

**Habermas 1991, p. 228.

*Bennett 2010, p. 105, my emphasis.
Lebovic 2016, pp. 2, 240, 244.
1Cruft 2022, p. 365.

Ibid., p. 367, emphasis original.
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in discriminating between relevant and superfluous information: a crucial task in
digital societies. If CRI is meant to make citizens' lives easier, then it should go be-
yond these limitations and guarantee that someone actually creates democratically
relevant information and makes it easily accessible to the citizenry. All this sug-
gests that we must conceive of CRI as a positive right from which positive obligations
follow.

The second question then arises: what are these positive obligations? Here I
will focus on the two main ones, bearing, respectively, on journalists and the
state.

The main obligation deriving from CRI is directed at journalists, whose role-
based profession is usually defined, as discussed above, by a duty to inform citi-
zens of what they, as such, need to know. Indeed, in democratic societies the roles
of citizens and journalists are often conceived in such a way that the latter have a
role-constitutive duty towards the former. This seems analogous to saying that cit-
izens have a role-based right to be properly informed by journalists. The content of
journalists' duty vis-a-vis citizens is then directly dependent on the content of CRI:
what journalists must do depends on what citizens need to know. This means that
we cannot fully specify the content of journalists' duties unless we adopt a stance on
the latter question, which, as argued above, is dependent on normative conceptions
of democracy.

This explains why different democratic models endorse different journalistic
ideals.® In the aforementioned Schumpeterian model of democracy, for instance,
journalists' main obligation seems to meet the ideal of watchdog journalism,
according to which journalists must invigilate the elites in search of scandals, in-
competence, and corruption.®* If anything of the sort is found, they should sound
the alarm.®® Otherwise, unless a major political event—such as an election
campaign—occurs, they should leave citizens to their own private affairs. In con-
trast, in a deliberative democracy, it is not enough that citizens be informed about
major political events. They also need to understand the reasons for and against each
political choice, and this is incompatible with journalists being a mere watchdog that
rings the alarm on special occasions. Journalists should also regularly promote
high-quality deliberation on a large scale.%®

Despite the discrepancies between models of democracy, the general obligations
CRI imposes on journalists can explain the moral salience of journalistic practice in
democratic societies.”” On the one hand, journalists are bound by a special positive
duty to reveal newsworthy information—such as the Pentagon Papers—if they en-
counter it. On the other hand, the negative duty to refrain from propagating disin-
forming content—such as fake news or “bullshit”—acquires a special strength in

%30n the relation between democratic models andjournalistic roles, see Christians etal. 2009; Hallin and Mancini 2004.
®4Norris 2014.

Zaller 2003.

%See Ettema 2007.

7T thank an anonymous referee for highlighting this point and inviting me to develop it.

1PUOD pue sWwLB | 3} 885 *[£202/20/70] U0 ARIq1T 8UIUO AB1IM ‘(oul BANGRT) 2anopesy Aq 8622T ddol/TTTT 0T/Iop/woo" |1 AReiq1jeut uoy/sdiy Wwoij papeojumod ‘0 ‘092629T

a1

el

P

5UB01 T SUOWILIOD SANES.D 3gedl|dde ay) Aq peuenob ase sap e YO ‘38N Jo S3ini Joj Aiq1 aulluo A8|IM uo



ON CITIZENS' RIGHT TO INFORMATION: JUSTIFICATION AND
20 | ANALYSIS OF THE DEMOCRATIC RIGHT TO BE WELL INFORMED

journalistic practice.®® The special moral salience of these duties has the same
ground: failing to honor CRI—be it by omission or by action—is morally worse when
the person who fails is a journalist, for journalists bear special duties towards citizens
that derive from CRI.

One might wonder, then: who is a journalist? Although journalism is often asso-
ciated with having a job as a professional journalist—that is, being hired by a news
media entity—what defines journalism as a role-based profession is not a job con-
tract, but an ethical commitment to inform citizens of what they, as citizens, need to
know.*® This in turn raises the question of what gives rise to such commitment,
which is too complex an issue to delve into here. However, it seems reasonable to
assume that journalism as a role-based profession cannot be restricted to any specific
group of individuals—much less in our digital societies, in which everyone can easily
publish content—and that therefore anyone could be bound by the profession's
special obligations.

Some might then fear that, by imposing such obligations on journalists, CRI be-
comes incompatible with press freedom or, more generally, with speech rights.
Frederick Schauer seems to have entertained this concern when he asked whether, in
virtue of the public's right to be well informed, any citizen could sue the New York
Times for not publishing the Pentagon Papers, or force a journalist to obtain some
information against her own will.”® If so, then CRI would be self-defeating, for it
would undermine the very basis of its satisfaction. This worry becomes particularly
pressing if we assume that—as I have just suggested—the special obligations of
journalism may extend in principle to anyone, for the possibility of being subject to
liabilities would extend accordingly.

The concern vanishes, though, when we realize that CRI does not need to be con-
ceived as a legally enforceable right, but rather as a moral right. As such, the kind
of obligations deriving from CRI are, strictly speaking, moral ones. Citizens have
a moral right to be provided with a good informational service, and it is the moral
duty of journalists—whoever they are—to provide this service. Whether we should
create legal provisions stimulating journalists to fulfill their moral obligations and,
if so, how to do that, is another issue (which in part depends on how the ethical
commitment of journalists arises). I cannot properly address this issue here, but the
remainder of this subsection may shed some light on it.

A second obligation deriving from CRI—besides that of journalists—bears
on the state, which is morally obliged to promote the conditions under which
good journalism can flourish. This obligation requires the state to promote
transparency—thus offering a reason for FOI—so that citizens and journalists
can learn about the administration. But, fundamentally, this obligation requires

SEor conceptual clarification on misinformation, see Carson 2009; also Wardle and Derakshan 2017. For normative
discussion on the conflict between disinformation and freedom of speech, see Shiffrin 2014, ch. 4.

%As seen in Section ILI On journalism as an ethical commitment, see Black 2010. For further references see also nn.
2-6.

7%Schauer 1983, p. 72. The same concern motivates Richardson (2004).
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the state to create adequate free speech and free press regulations, as well as to
enact specific media laws that guarantee the diversity of high-quality journalistic
media needed for the fulfillment of CRI. There is huge controversy, though, on
what media laws the state should pass.

Within this debate one could identify, broadly speaking, two positions. The tradi-
tionally dominant position in Western democracies is anti-interventionism.
According to this view, the best provider of information is a deregulated marketplace
of ideas in which private media organizations compete for citizens' attention. In the-
ory, competition would spontaneously lead profit-driven news media to efficiently
offer the best informational services. Consequently, the state's main moral obligation
would merely consist in protecting the individual rights that keep the media market
functioning: that is, private property and freedom of speech and association. The
state should remain vigilant, though, in order to fix any eventual market failures,
such as media oligopolies or monopolies. Beyond these rare cases, its moral obliga-
tion is precisely not to intervene.

Others, however, argue that the market is a suboptimal provider of democrati-
cally relevant information, and consequently hold that the state must decisively in-
tervene in the media system to enact more ambitious policies. Habermas, who has
extensively criticized market-driven media, seems to align with this—the
interventionist—position:72

When it comes to gas, electricity, or water, the state has an obligation
to ensure the energy supply for the population. Shouldn't it have a sim-
ilar obligation when it comes to supplying this other type of “energy”,
whose interruption causes disruptions harmful to the democratic state
itself?

The immediate question for the interventionist is: what should the state do to
satisfy CRI? A first plausible answer holds that the state should impose regulations
on private media, such as the obligation to fairly present different views on
controversial issues—which the US Fairness Doctrine used to impose. These kinds
of regulation have traditionally enjoyed little support, probably due to their conflic-
tive relation with property rights and freedoms of speech and association.”” However,
after the digital revolution, some scholars are again turning their attention to
whether and, if so, how private media—in this case, social media—should be regu-
lated.”* A second plausible answer—traditionally more popular—holds that the state
has a duty to create public media, which in theory would inform citizens better than
private ones.”” A third possibility, recently gaining attention, holds that the state

7ISee Kelley and Donway 1990.

72Habermas 2009, p. 136.

73See Kelley and Donway 1990, pp. 76-81.

7E.g. Brown 2021; Howard 2021.

75As often seems to be the case; see Aalberg 2017.
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should assist civil society in creating high-quality private media, for instance, by
stimulating the proliferation of independent non-profit media.”®

Whomever one aligns with, it seems clear that any stance on what obligations CRI
imposes on the state rests on broader normative assumptions about the role of the
state—assumptions which, in turn, point towards different models of democracy.
This suggests that, just like the question of content, the question of correlative
duties—and therefore the question of whether CRI deserves to be mirrored by legal
rights—cannot be properly answered unless one commits to one of its specific con-
ceptions. In general terms, we might say that liberal theories of democracy—such as
Schumpeter's elitism—would lean towards anti-interventionism,”” while less liberal
theories—such as Habermas's deliberative democracy—would be more sympathetic
to some kind of interventionism.”® Again, I will not take sides in this dispute, since I
cannot justify here any commitment of the sort.”’

It is worth noting, though, how this discussion of the state's moral obligations
vis-a-vis its citizens suggests that CRI has the nature of social rights, insofar as it
is a positive right that obligates the state to guarantee the provision of a specific
service, which in principle could be provided by the market.** The debate between
interventionists and anti-interventionists should thus be seen not as a debate
about the nature of CRI—which in any case is a social right—but rather as a de-
bate about whether the market can adequately provide citizens with the service
they are owed and, therefore, about whether (and how) the state should intervene
in the media system. In this sense, this debate mirrors those on whether (and
how) the state should intervene to protect other social rights, like basic education
and healthcare.

It seems clear, then, that the state's moral obligation to guarantee a good media
system does not necessarily entail an obligation to create any legal right mirroring
the moral CRI. In fact, there could hardly be a case for a legal right to informa-
tion from the anti-interventionist perspective, which assumes that the best way
to serve CRI is precisely to leave the market's workings as free as possible from
any coercive—that is, legal—measure. From the perspective of interventionist
positions like Habermas's, CRI might in some cases offer a pro tanto reason for
the implementation of legal rights that specifically aim to serve citizens' infor-
mational needs. In any case, if created, those legal rights should result from a
careful consideration of moral, social, economic, and legal factors, rather than
from a mere transposition of moral ideas to the legal realm. Further, they should
be consistent with the right to private property and with the freedoms of speech
and association.

76See McChesney and Nichols 2010.

77As pointed out, for instance, by Baker 2001, pp. 166-8.

780n deliberative democracy and media regulation, see also Girard 2015.

7For further discussion on democratic theory and media regulation, see Baker 2001, ch. 8; Freedman 2008.
890n social rights, see Alexy 2002, pp. 334-48.
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Before finishing, let me clarify that the two duties discussed here are the main
ones deriving from CRI, but not the only ones. CRI seems to create other positive
duties, like the duty of those who have democratically relevant information, yet lack
access to large audiences, to communicate it to journalists. The duty of whistleblow-
ing®" might be seen as an instance of this duty. Similarly, CRI is able to create nega-
tive duties, such as the duty not to hinder citizens from accessing democratically
relevant information, or the duty not to hinder journalists or the state from dis-
charging their respective positive obligations vis-a-vis citizens. The relation between
these obligations and CRI is—like most of what has been laid out in this article,
indeed—still in need of much clarification.

IV | CONCLUSION

In this article I have tried to clarify the meaning and the implications of the idea that
citizens have a democratic right to be well informed, an idea which, despite being
intuitively appealing and frequently invoked, has remained largely under-theorized.
After reviewing some of its previous appearances in different disciplines, I located
this conceptual gap on the map of communication rights where this right belongs,
defining it as a right of the public. Subsequently, I offered a systematic framework for
justifying and analyzing this idea by conceptualizing citizens' right to information
(CRI) as the moral, democratic, and positive right that citizens have to be offered the
information they need to be well informed, so that they can update their political
knowledge and make adequate political choices.

Trying to avoid controversies, I have limited myself to delineating the general
concept of CRI, and have refrained from discussing in detail its plausible specific
conceptions. Although incomplete, this characterization has proven enough to show
not only that CRI is compatible with journalistic freedoms, but also that it is con-
ceptually different from the other two best-known rights of the public: freedom of
information (FOI) and the public's right to know (PRK).

Of course, much clarification is still needed regarding both the general concept and
more specific conceptions of CRI, but the idea that citizens have a democratic right to
be well informed now seems clearer than before. What is more, by indicating where
disagreement is particularly stark, this analysis has revealed the argumentative battles
that one must wage to defend any specific conception of CRI. These are the battles we
must fight if we want to answer, among other things, Lebovic's longstanding question
about how to guarantee that an adequate supply of news reaches the public.
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