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POLICE VIOLENCE:

A RIGHTS-BASED ARGUMENT FOR GUN CONTROL

Luke Maring

The best arguments against gun control invoke moral rights—it might be good if there were
fewer guns in circulation, but there is a moral right to own firearms.! Rather than emphasizing
the potential benefits of gun control, this paper meets the best arguments on their home turf. I
argue that there simply is no moral right to keep guns on one’s person or in one’s residence. In

fact, our moral rights support the mutual disarmament of citizens and police.

1. NO RIGHT TO CARRY; NO RIGHT TO KEEP AT HOME

Gun advocates have developed two rights-based arguments. One cites recreation; the other
invokes self-defense.

The recreation argument holds that citizens are entitled to use guns for “target shooting,
various sorts of shooting competitions, and hunting.” Fortunately, gun control needn’t rule out

any of these activities. Consider a variation on China’s gun laws: Citizens may neither carry



firearms nor keep firearms in their residences. If they wish to shoot, citizens may use and store
certain kinds of guns at certified ranges. If they wish to hunt, citizens can apply for a temporary
permit to check out hunting rifles or single-shot shotguns—though these permits will be granted
only to those who pass a gun safety exam and whose background is free of certain red flags (e.g.,
domestic abuse, mental illness, or assault charges)./! Recreation is a common foundation for
rights-based arguments against gun control. All such arguments fail: recreation is compatible
with robust gun control.

What about self-defense? The right to self-defense, as sensible gun advocates agree, does
not entail the right to keep weapons we cannot use safely and reliably—there is no right to keep
bombs or nerve gas." The problem is that there is little reason to believe that ordinary citizens
can safely and reliably defend themselves with guns.

Gun advocates write as though firearms make self-defense easy—even the physically
frail can simply pull the trigger and the ne’er-do-well goes down."! Some of our surest evidence
tells a different story: trained professionals routinely hit the wrong things, particularly in high-
pressure situations. One study found that in gunfights between 1998 and 2006, officers in the
New York Police Department missed 82% of their shots." Outside gunfights their accuracy was
better, but they still missed 70% of the time. A second study examined the accuracy of 5
different police departments over 10 years and found that police miss 70-85% of the shots they
take."ii Several further studies reach virtually identical conclusions, estimating that “bullet hit
rates”—the percentage of bullets fired by police that 4if their intended targets—hover between
14% and 30%.* Still another study references the “well-documented inaccuracy of police

officers,” and yet another concludes (a bit scathingly) that “it is difficult to reconcile



demonstrated police handgun accuracy with the commonly held notion that the police are
competent with their handguns by way of their participation in mandated ... training.”!

I do not make these observations to criticize police officers. The point is that
professionals with significantly more training and experience than ordinary citizens regularly hit
the wrong things. The point is that ordinary citizens will probably be worse.

Compare: If taking free throws on weekends is your only practice, you should not expect
to become a competent basketball player. Good coaches schedule scrimmages so that players
can practice split-second decision-making and hone their technique under pressure. Even then,
players find that mere scrimmage is not enough. They need regular, real-game experience to
prepare for the pace and tension of actual play. Performing under pressure is a skill that needs to
be practiced.

Wielding a gun against a mortal threat is, to put it mildly, performing under pressure. As

one military veteran puts it:

Fight or flight. Adrenaline floods your body. Time doesn’t exist.
Your heart beats outside your chest. Fine motor skills stop
working. People urinate and defecate themselves. Good luck

holding steady aim at a moving target.x

That is a description of highly trained military personnel facing gunfire. It is absurd to think that
ordinary citizens—whose training and experience consists mostly of ‘free throws’ taken under
the controlled conditions of the range—will outperform cops. These points should be obvious,

but they need to be said. Free throws won’t make us basketball stars; trips to the firing range



won’t make us better than police officers at confronting armed threats; and average citizens are
not action heroes in waiting.

Critics will probably counter by pointing to high estimates of defensive gun use—
ordinary people can use guns just fine; we have studies that prove it. But those studies are
problematic for two reasons.

First, they might not be accurate. In More Guns, Less Crime, John Lott argues that guns
deter crime and that more guns deter crime better. But as several experts have already pointed
out in peer-reviewed journals, Lott explains a decrease in crime by citing Right to Carry laws
when the shift is more plausibly explained by the end of the crack epidemic.*! No longer
employed by a College or University, Lott has continued to do research in the Crime Prevention
Research Center, a conspicuously pro-gun non-profit. Much of its leadership has ties to the
National Rifle Association (NRA).X" Its website advertises Lott’s discredited More Guns, Less
Crime alongside more obviously partisan works—such as Lott’s The War on Guns: Arming
Yourself Against Gun Control Lies ¥

No one—including me, of course—is wholly free of bias. But Lott and the Crime
Prevention Research Center are particularly concerning. Compare: Big soda companies have
sponsored studies suggesting that high consumption of sugar has few, if any, bad effects on
health. Their obvious bias combined with their history of standing behind discredited research
mean that we should be highly skeptical about the next study sponsored by big soda. Lott’s and
the Crime Prevention Research Center’s obvious bias, combined with their history of standing
behind discredited research, should together inspire a similar skepticism.

Gary Klek and Marc Gertz famously conducted a telephone survey asking the heads of

5,000 households whether they had used a gun in self-defense.*¥' On that basis, they estimated



that Americans successfully use guns in self-defense roughly 2.5 million times per year. Asking
people about their experience using guns seems like a perfectly reasonable thing to do. But as
David Hemenway points out, it invites social desirability bias.*"! People often shade the truth
when their doctor asks how much they drink. By the same token, people are likely to exaggerate
when a social scientist asks about their feats of self-defense. This is not a criticism of the people
Kleck and Gertz interviewed. It is a well-documented psychological tendency that researchers
have to account for.

Kleck responds to Hemenway’s critique.*"iii But the response does not appear in a
standard academic journal. It appears in the Journal on Firearms and Public Policy—a
publication funded by the Second Amendment Foundation, whose self-described mission is
“education in support of gun rights,”** and whose financial sponsors include gun
manufacturers.* Moreover, Kleck’s response is odd. He complains that Hemenway focused on
design flaws (e.g., social desirability bias) that would lead to overestimation while ignoring
design flaws that would lead to underestimation. But if one (a) knows that there are design
flaws, (b) doesn’t know how much some of those flaws will raise the overall estimate, and (c)
doesn’t know how much others will lower it, skepticism is the rational conclusion.

There are other high estimates of defensive gun use, but they stand opposed to a
formidable volume of peer-reviewed research. In less than an hour, I found more than 20 peer-
reviewed studies in reputable journals that (a) criticize high estimates of defensive gun use, (b)
conclude that guns are highly correlated with increased homicide rates, (¢) find that gun control
decreases homicide rates, or (d) report that guns are not, on average, useful for self-defense.**

And I barely scratched the surface.



Furthermore, scientific consensus is not favorable to gun advocates. Between 2011 and
2014, social scientists published 468 articles on firearms. Surveys suggest that 71% of the
authors believe that “strong gun laws help reduce homicide.”™* Only 5% believe that guns make
a household safer, and only 12% believe that carrying a gun outside the home reduces one’s
chance of being killed. Admittedly, my training is in moral theory, not data collection or linear
regression. I cannot be absolutely certain that the scientific consensus is correct. But one thing
is perfectly clear: anyone who focuses on a handful of studies that suggest high rates of defensive
gun use is ignoring a mountain of contrary evidence.

The second problem with high estimates of defensive gun use is that even if scientific
consensus is wrong to doubt them, they often measure the wrong thing. They need to show that
ordinary citizens reliably hit their target—and only their target—when they are terrified and
fighting for their lives. Instead, such studies often aim to show that people who use guns to
‘resist’ crime are better able to protect themselves. But ‘resistance’ is a broad category—it
includes, for example, brandishing a gun one can’t reliably use and scaring off would-be
criminals by incompetently spraying bullets about.**ii Compare: If ordinary people can’t safely
and reliably deploy nerve gas, they shouldn’t have it—even if a study shows that nerve gas is
useful for scaring off would-be criminals.

Can’t ordinary people train and become competent with firearms? Possibly. But police
departments across the country are full of trained professionals who routinely hit the wrong
things. We should not expect ordinary citizens to do better. Perhaps you have used a gun in
self-defense. Unfortunately, even that might not be solid evidence. There are an enormous

number of guns in circulation, and sheer luck guarantees that ordinary citizens will win a few



firefights. Given that trained professionals miss so often, the rational conclusion is probably that
you got lucky.

So: There is no moral right to keep a gun on one’s person or in one’s residence. The
recreation argument is compatible with robust gun control and the self-defense argument fails.
There is no reason to believe that average citizens—even those who visit the firing range to take

‘free throws’—are action heroes who will reliably outperform cops.

2. AN ARMED POLICE FORCE VIOLATES OUR MORAL RIGHTS

A 1979 study on police violence reports that the U.S. “simply does not know how many
of its own citizens it kills each year under the authority of the state.”*" Thirty-nine years later,
there is still no official tally of citizens shot dead by police, but a few organizations have recently
begun counting online news reports. In each of 2015, 2016, and 2017, estimates suggest that
U.S. police shot and killed roughly one thousand citizens.**"

In many of these cases, the officer involved was responding to an armed threat. But in
2015 alone, reports indicate that the police shot an estimated 235 unarmed people.*"! In other
cases, victims were mentally ill, obeying the law while armed, or breaking the law without
posing the sort of threat that warrants lethal force. How many have U.S. police wrongfully killed
since they began carrying guns in the mid 1800’s? Each wrongful death is a straightforward
violation of a citizen’s right to life.

If data on police killings is scant, data on injuries is almost nonexistent. But it strains
credibility—well past its breaking point—to suppose that an organization shooting often enough

to kill a thousand in a single year isn’t also hurting quite a few. Non-fatal injuries can ruin



people’s lives, causing debilitating pain and major cognitive deficits. Not all of these injuries are
wrongful—in some cases the officer had good reasons to pull the trigger. But it would be naive
to think all injurious shootings are justified. Wrongful injuries are a second straightforward
violation of citizens’ rights.

There is a third: in addition to causing death and injury, police sometimes use their
firearms to wrongfully intimidate citizens. We have probably all, by now, seen footage of police
drawing their guns on harmless, unarmed people. In one case, the victims were children, simply
playing basketball at the time.*"i! In some cases of intimidation, officers pointed their firearms
at citizens. But guns can contribute to wrongful intimidation without being drawn. Some gun
advocates argue that firearms deter at least some would-be criminals; the inevitable flip side of
the coin, however, is that firearms make wrongful intimidation all the more terrifying.

How common is wrongful intimidation? There is, once again, no even remotely
comprehensive database. But there are many communities—such as Ferguson, Missouri—that
have largely adversarial relationships with police. The Truth Telling Project has given Black
citizens in Ferguson and elsewhere a platform to explain their experience. According to their
testimony, bullying and intimidation by police is a wholly expected, routine fact of life. **Vii
Ferguson is far from the only community in America with an adversarial relationship to the
police, so it would be exceptionally naive to think that wrongful intimidation is a small-scale
problem.

One might object: “Lots of public services cause casualties—ambulances inevitably
cause the odd accident and buses inevitably hit a pedestrian now and again. There should be
nothing surprising or troubling about the fact that the practice of law enforcement has a human

cost. The only question is whether law enforcement does more good than harm.”



The objection fails because while the casualties caused by ambulances and buses are
tragic, they are accidental. The drivers are not out looking for people to run down, nor has the
state issued them tools whose main purpose is to kill. By contrast, police in the United States are
given guns and ordered to use their near-monopoly on lethal force. Some officers deliberately
kill, injure, or intimidate citizens who ought not be killed, injured, or intimidated.

Political conservatives sometimes criticize liberals for trusting the state—and while my
sympathies typically run to the progressive left, the conservatives are on this score exactly
correct. The great insight of conservatism is that governments are not grand impartial arbiters
dispassionately pursuing the common good. Rather, as Mill observes in his critique of Hobbes,
governments are social machines that “must be worked by men, and even by ordinary men.”**x
Ordinary people are capable of great good. But in our worst moments, we are vindictive and
violent, petty and power-hungry, or frightened and unreliable. Wrongful deaths, injuries, and
intimidation are the predictable result of giving ordinary people guns, badges, and the discretion
to use lethal force—at least in the United States.***

Nothing thus far should be controversial—no one can seriously think that citizens have
no right against wrongful death, injury, and intimidation. One might, however, be tempted to
minimize the moral problem: relative to the size of the U.S. population, arming police does not
lead to all that many rights violations.

A quick word of caution: What was true in 1979 is still true. We simply do not know
how many the police wrongfully kill, injure, or intimidate. Current estimates are probably low.
But there is a deeper issue. The moral problem resides not just in the sheer number of rights

violations, but also in their nature.



Three factors combine to make these rights violations an urgent matter of justice. First,
an armed police force costs money, and the government coercively extracts the necessary
resources from citizens. Our government forces victims to finance the violation of their own
rights.

Second, police officers have a special obligation to protect citizens’ wellbeing. Compare:
it is terrible for anyone to assault children. But it is especially egregious when parents assault
their own children. Children have a moral right to their parents’ protection, and that raises the
moral stakes. The moral bonds between parents and children are thicker than the bonds between
state and citizen, but the point remains: police have a special obligation to protect citizens’
wellbeing. Wrongful death, injury, and intimidation are terrible in their own right, but they are
especially egregious when police victimize the citizens they are sworn to protect.

Third, whereas public transportation—by its very nature—requires buses or other high
capacity vehicles, law enforcement does not require firearms. Americans often regard unarmed
police as a bizarrely impractical idea. But officers without guns are the reality in much of the
U.K., New Zealand, Iceland, and elsewhere. In fact, the British Metropolitan Police chose not to
carry guns precisely because of their dedication to the nature of police work. They saw order
achieved through armed coercion as the task of an occupying military, and sought to create a
“civil police [that] could not win the compliance of the civil population by fear and coercion.” i

Of course, countries with unarmed police don’t typically have high rates of gun
ownership. But that doesn’t compromise the point. The nature of police work doesn’t require
guns in the same way that the nature of mass transit requires high capacity vehicles. So we have

a choice: we can (a) disarm both citizens and police, or (b) allow citizens to keep their guns and
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also arm the police. The choice between (a) and (b) is a question of values, and I am making in
this paper a values-based (specifically a rights-based) argument that we should choose (a).

Put these three factors together and the deep moral problem comes into view. The state
forces citizens to pay for officers’ guns—Iethal tools not required by the nature of law
enforcement. The predictable result is that people with a right to protection are instead
wrongfully killed, injured, and intimidated. Imagine a parent who took money from her child’s
piggybank to finance disciplinary schemes that, in addition to being unnecessary, were likely to
cause death, injury, or terror. Such a parent would be a criminal—even if she treated her child
well on other occasions. The special obligations between parent and child are, again, stronger
than those between state and citizen. But the difference between these cases is one of degree, not
one of kind. From a moral perspective, we cannot condemn the parent’s conduct without
reaching a similar conclusion about governments that arm police.

My argument, so far, is guilty of a major omission. Police disproportionately violate the
rights of minorities, especially Black and Native Americans.**i! Police violence and race is topic
enough for a book, and I am not the person to write it. But one thing should be obvious: as wrong
as it is to make people finance the needless violation of their own rights, it is even worse when
the victims tend to be minorities who face discrimination on many other fronts too. Arming the

police predictably leads to urgent violations of citizens’ rights.

3. WHAT SHOULD WE DO?

What should we do? The moral ideal is clear. Arming police predictably leads to serious,

widespread violations of our rights. Realistically, we cannot disarm the police without first
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disarming ourselves. But since there is no moral right to keep guns on one’s person or in one’s
home—recreation is compatible with gun control; the self-defense argument fails—there is no
rights-based argument against doing that. The morally ideal response is mutual disarmament of
citizens and police.

Mutual disarmament could help police and citizens see each other in a less threatening
light. Too often, an officer mistakes a harmless object for a gun, pulls his own weapon, and
shoots a citizen wielding only a sandwich, an umbrella, a cellphone, an apron, or a Bible. **xiii
Some of these are clear examples of officer incompetence. But I do not think all of them are.
Imagine: You are an officer. You know that there are more than three hundred million guns in
the United States, and you know of fellow officers killed on the job. Then you go on patrol
looking precisely for armed and dangerous people. These conditions are perfect for making
normal people see threats and guns where neither exists. Our lack of meaningful gun control
puts well-intentioned police in a terrible situation.

Is mutual disarmament unrealistic? A knee-jerk affirmative answer is common, but there
is little argument behind it. Australia got rid of its most dangerous guns by making it illegal to
possess a wide range of firearms, and then launching a buyback program to compensate gun
owners for the weapons that were newly illegal. In the United States, that strategy would require
repealing or modifying the Second Amendment, which could prove difficult. But there are
alternatives. We could impose substantial taxes on ammunition and then offer to buy back the
guns that people can no longer afford to shoot. It would be the Australian plan with economic
persuasion instead of legal coercion: rather than selling their guns to the government to avoid
legal prosecution, citizens could sell their guns to recoup money on an investment they could no

longer afford to use. Or we could do something more radical. We could require that bullets sold
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in or imported to the U.S. have a non-standard diameter, so that new bullets couldn’t be fired by
any of the guns currently in circulation. The guns in circulation would eventually run out of
bullets to shoot.**V A buyback program would then give citizens the chance to recoup money
from firearms they could no longer find ammunition for. The fact that guns are useless without
ammunition is a foothold: we may be able to begin mutual disarmament before undertaking the
long legal struggle of repealing or revising the Second Amendment.

And we needn’t stop there. The solution to America’s gun problem might be multi-
pronged. We could, in addition to the above, impose strict liability on gun manufacturers:
manufacturers could be held legally accountable for harms perpetrated with certain classes of
firearms. The idea is that gun manufacturers would be less cavalier about what they sell, and to
whom, if they had ‘skin in the game.” We could impose strict liability on gun owners—so that
owners could be held legally accountable for any harm caused by their weapons. We could
require universal background checks, make it illegal to sell to people with a history of domestic
abuse or other violent crime, make it illegal to carry guns outside gun ranges or hunting trips,
and more. Again, as section 1 shows, there is no rights-based objection to any of these measures.

I hope that some combination of these strategies could, in time, make America a mostly
gun-free society. Our gun problem is daunting, and it may take decades to solve, but the field is
wide open: we haven’t tried anything. So I want this last section of my paper to serve as an
invitation. Perhaps you have ideas about how gun control could work, about how to minimize
negative consequences, or, if mutual disarmament is unrealistic after all, about how close we can
get.

In closing, my suggestion is that we try to respect everyone’s moral rights. By allowing

gun owners to use and store certain weapons at certified ranges, and by allowing qualified
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citizens to temporarily check out hunting rifles or single-shot shotguns, we can respect the right
to recreation. By not allowing citizens to carry guns on their person or keep guns in their homes,
perhaps we can disarm police and respect citizens’ moral right against wrongful death, injury,
and intimidation. The violation of these rights is not only shockingly common, but egregious:
officers violate the rights of those they are sworn to protect, and citizens are forced to finance it.
That is not something we can accept in the name of being ‘realistic.” Particularly not before we

have even tried to fix it.
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