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Abstract
This essay focuses on the interrelationship of regulation and private life in human rights. It argues
three main points. (1) Article 8 connects the question of protection of private lives and privacies
with the question of their management. Thus, Article 8 orients regulatory practices to private lives
and privacies. (2) Article 8’s holders are autonomous to the extent that laws respect their private
lives and privacies. They are not autonomous in a ‘pre-political’ sense, where we might expect legal
rules to protect an already autonomous private life or privacy. (3) Article 8 does not simply
prohibit or permit acts. In certain cases, it also ‘enables’ acts. Then, this essay introduces the idea
of oikopolitics. This idea allows us to capture these three points in a useful manner. By this idea, this
essay means the context (a) where the interpretation of privacy reaches out to broader social
practices and norms and (b) where the status of rights-holders living their private lives makes them
objects of attention.
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Introduction

Given the contribution of sociolegal literature, it has become hard to see the public and

private aspects of modern lives in exclusionary terms, such as in terms of limits, bound-

aries, spheres and realms. For example, feminist contributions argue that an exclusionary

attitude makes it difficult for an analyst to analyse the connections between the public

and private aspects of lived experiences.1 However, to the extent that certain influential

feminist theorists of law view the discourse on private life from a conflict-oriented

perspective (e.g. male power, gender interests and gendered ideology),2 their emanci-

patory and critical aspects undermine their analytical value. By focusing on the issue of

regulation, this essay argues that governing private lives remains a complex enterprise.3

It argues that the idea of privacy and private life makes sense in relation to the efforts to

regulate and capture it.4 In line with the feminist contributions to sociolegal literature,

this essay focuses on such regulatory efforts, as they function in local settings. In contrast

to some influential strands in the aforementioned tradition, this essay argues that, when

one generalizes, one cannot attribute a fixed content to such setups. In other words, one

can interpret those setups in terms of other explanations, that is, domesticity, state power

as patriarchy or patriarchy as state power. However, interpretation needs to succeed

analysis, not to guide it.

This essay analyses private life and its regulation by looking at the framework that

addresses the terms of their interrelation in normative terms: human rights. It proceeds

by analysing the manner human rights require the public authorities to respect private

life. It argues that the universal application of the right to respect for private and family

life to all legal subjects determines the margin of governability of their specific social

encounters. However, interferences into private lives and privacies do not lead to ‘nor-

malizing’ processes. Instead, these interferences manage differences.

The essay proceeds in four steps. It begins by analysing how law interprets respect in

the light of which the right to respect for private and family life works. It argues that this

right functions in relation to a discourse on privacy and private life, legal codes, reg-

ulatory procedures and social practices. As such, while analysing this right’s case law,

we cannot understand private life and privacies simply in terms of what it is not (i.e. not-

public; see ‘On the body politic of Article 8: Reading Halford and Brüggemann’ sec-

tion). Later, the discussion focuses on the interrelation of this right with social practices

and norms. It argues that without developing an equation between protection and man-

agement of our private life and privacies, the right to respect for private and family life

cannot see them in terms of autonomy (see section ‘Regulation and autonomy’). Then,

the article brings the points discussed under one heading. It introduces the neologism of

oikopolitics to pinpoint the context within which the right to respect for private and

family life works (see section ‘On oikopolitics, freedom and the structure of Article 8’).

Finally, the essay ends with brief concluding remarks (see section ‘Concluding

remarks’).

Given the fact that human rights are a vast domain, this essay selectively focuses on

European human rights law. This selection is pragmatic because commentators have

pinpointed the effectiveness of the human rights standards in Europe, especially when

one views effectiveness in comparative terms.5 Thus, a rich jurisprudence on human
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rights has developed from the European Court of Human Rights (ECtHR). Consequently,

our focus allows us to draw on and intervene into the scholarly literature that the rich

ECtHR case law has produced.6 Given the aims of this essay, our focus is Article 8 on the

right to respect for private and family life of the European Convention on Human Rights

(ECHR), as the ECtHR interprets it. Given the voluminous case law, this essay inevitably

focuses on a small number of cases. However, the essay attempts to trace different ‘lines

of force’ – to use an expression from Foucault7 – that go on to assemble the analyses

surrounding the ECtHR’s case law. The aim is to draw of rough outline of the way

Article 8 works in particular and human rights in general.

On the body politic of Article 8: Reading Halford and
Brüggemann

1. Everyone has the right to respect for his private and family life, his home and his

correspondence.

2. There shall be no interference by a public authority with the exercise of this right

except such as is in accordance with the law and is necessary in a democratic

society in the interests of national security, public safety or the economic well-

being of the country for the prevention of disorder or crime, for the protection of

health or morals or for the protection of the rights and freedoms of others.

ECHR Article 8: Right to respect for private and family life.

Social practices and Article 8’s textual structure

In one sense, Article 8 is unique in ECHR. Unlike Article 2 on right to life or Article 10

on freedom of expression, for example, Article 8 does not give rights-holders a right to

something, that is, to life and to freedom of expression. It rather refers to ‘respect’ for

rights-holders’ private and family life. Unlike Article 2 on the right to life, Article 8(1)

does not mention what it protects in singular. As such, Article 8(1) is wide-ranging. It

mentions private life, family life, home and correspondence. However, Article 8(1) does

not state to what extent these different components overlap or whether there is something

more to private and family life not covered by these components. Further, Article 8(2)

clarifies that the public authorities bear the obligation to secure Article 8(1) rights

through different measures in accordance with the law. Thus, the plural nature of both

Articles 8(1) and 8(2) requires that law respect holders’ private and family lives (e.g.

intimacy, data protection, informational privacy) through legal rules, procedural stan-

dards and regulations. Thus, the connection between Articles 8(1) and 8(2) is logical.

Further, the plural nature of both Articles 8(1) and 8(2) accounts for Article 8’s flexi-

bility. Consequently, in ECHR’s framework, Article 8’s role is crucial because the

ECtHR has increasingly interpreted it in autonomy-related senses, for example, self-

development and self-determination (Ternovszky v. Hungary, para 22; Pretty, para 62).8

Two things are important. First, Article 8 refers to respect for private and family life.

However, it specifies circumstances when public authorities can interfere into holder’s
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private and family life without undermining its respect. Article 8(2) mentions various

social objectives that define the manner authorities secure Article 8(1). The obligations

owed by the public authorities, in the light of respect for private and family life, define

the importance of interferences mentioned in Article 8(2). Thus, unlike the judicial

decisions based on Article 2 on the right to life, the ECtHR conducts balancing exercises

in the cases dealing with Article 8. Consequently, legal protection varies with the reach

and scope of those social objectives. Second, even in the case of rights-holders them-

selves, legal protection refers to the idea of respect. Thus, when we look at the text of

Article 8 itself, it is difficult to see whether my disrespect of my own private life qualifies

for legal protection under Article 8.9

Social practices and legal protection of private and family life: Reading Halford
and Brüggemann

In this subsection, we read two case laws. Our first example is a surveillance-related

case. In it, the ECtHR found violation of Article 8 at workplace but not at home: Halford

v. the UK. By reading Halford, we observe how Article 8’s case law makes sense in the

light of social practices. Our second example is an abortion-related case. In it, the former

European Commission of Human Rights explored the principled scope of a pregnant

woman’s private life: Brüggemann and Scheuten v. Germany. By reading Brüggemann,

we see (a) how law interprets the meaning of our private life and (b) how this interpretive

act influences the idea of the legal respect of our private life. Overall, this section

advances two arguments. First, Article 8 determines the way social practices are oriented

to our private and family life in order to see (1) whether law respects it or not and

(2) whether respect lies in interference or in non-interference. Second, a proper appli-

cation of Article 8 orients social practices to our private and family life in a way that

there are no ‘normalizing’ social effects, even in the case of a justifiable interference.

Halford v. the UK. We begin by reading Halford. In it, the applicant claimed that her

department intercepted her home and office telephones, while she was working as a

police officer. Given surveillance, the ECtHR found violation of Article 8 at the work-

place but not at home. For political and social theorists identifying different ‘spheres’

(family, workplace and marketplace) with specific ‘patterns of regularized conduct’,10

this judgment appears counter-intuitive. Instead of illuminating the judgment, such

theorists would tell us that the things in Halford were themselves not in order. In order

to make sense of Halford, we need to see how social practices and legal rules are oriented

to a norm and how the protectable scope of that norm varies with those social practices

and prior legal rules.

If the applicant served the police department in an official capacity and if her depart-

ment provided her with those phones, can there be a violation of her privacy and private

life in her office during the office timings while she was serving officially? Citing its

precedents, the ECtHR replied affirmatively (Halford, para 44). However, how can one

disassociate official life from private life, especially at a workplace like the police? In

this case, at least, it was easy because the applicant had been given two telephones, out of

which one was ‘designated for her private use’ (Halford, para 45).
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As per the case law of the ECtHR, the respect that law accords to one’s privacy

depends on how norms protect social transformations of one’s privacy and how norms

manage regulations that specify interferences into one’s privacy. In Halford, the then in

place Act that allowed for monitoring under certain conditions did not apply to the

internal communications systems maintained by the public authorities. Thus, this legal

lacuna opened up the possibility of an act of surveillance outside the fold of law (Half-

ord, para 51). However, the legal understanding of this case, that is, the ECtHR found

violation of Article 8 in this instance only because of a lacuna in the national law, is

correct but insufficient.

The idea of ‘reasonable expectation of privacy’ used by the ECtHR in Halford is

important. Primarily, it connects norms (anticipation, privacy, respect) to facts (sur-

rounding objects, societal objectives, legal-technological arrangements). Thus, it

becomes possible to apply that norm to those facts that did not apply it before and to

view a norm in terms of surrounding facts. In the first case, law sees whether an

expectation itself is reasonable. In the second case, law sees whether something is

reasonable for a rights-holder to expect. Importantly, in both cases, what judicial rules

interpret as ‘reasonable expectation’ depends on the ensemble it deals with. In Halford,

the idea of ‘reasonable expectation’ depends on objects (two phones, privacy as empiri-

cally identifiable), norms (the importance of privacy vis-à-vis mobility presupposed in

modern labour markets), societal objectives (confidentiality, checks, workplace order),

social practices (workplace rules, professional ethical codes like prohibition concerning

use of official facilities for private gains) and legal-technological arrangements (net-

working systems, internal communications systems). Like probability, ‘reasonable

expectation’ is compatible with both frequency of certain judicial outcomes and with

their uncertainty. Unlike probability, ‘reasonable expectation’ is an intermediary con-

cept; it is neither a logic of effects nor a principle of causality.

Meanwhile, the ECtHR opined that there was no violation of Article 8 at home. To the

extent that the applicant’s privacy became a matter of interest in an official setup, it was

up to the applicant to justify that her privacy remained of an equal interest for the

concerned officials in a private setup. Therefore, in order to establish likelihood of

interception of her home telephones, the burden of proof fell on the applicant (Halford,

paras 55, 59). Further, domestic law covered interception for those home telephones

connected to the public communication system. In this instance, law already respected

her privacy, even when it specified rules concerning interception of her private commu-

nications. Albeit one may intuitively find ‘reasonable expectation of privacy’ as well

founded when she was in her home, the specific interrelationship of law and facts

remained consistent in finding no violation of Article 8 in this instance.

Two points are important. First, the case law of Article 8 makes sense in the light of

broader social practices and the objects used. In fact, technology both extends exercises

of our privacy and increases its vulnerability to interference. Both these dimensions

involve law. Largely, the medium itself has a certain agency that forges one’s private

life and redefines what is to be understood by one’s privacy in a particular case. Second,

the idea of ‘reasonable expectation’ is neither solely legal nor solely normative. If seen in

legal terms alone, we cannot understand changes in law in the light of changing defini-

tions of private and family life. If seen in normative terms alone, we cannot understand
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those Article 8 case laws where ‘reasonable expectation’ exceeds ‘reality’. In the first

case, the governmental aspect of Article 8 tailors social practices in the light of Article

8’s normative scope. In the second case, the idea of ‘reasonable expectation’ uses

judicial interpretation to reorient expectations and conduct in line with the changes in

rules, facts and habits. Therefore, the respect, compatible with the possibility of inter-

ference, accorded to our privacy depends on the way social practices are normatively

oriented to our privacy.

Brüggemann and Scheuten v. Germany. One can object that generally one’s Article 8 claims

as rights-holders are not primarily dependent on such an interpretative scheme, when

those claims touch people’s own life trajectories or their own bodies. Is there anything

more securely shielded, Arendt believes, ‘against the visibility and audibility of the

public realm than what goes on within the confines of the body’?11 In this subsection,

we explore a case law concerning abortion. It is an appeal submitted to the former

Commission: Brüggemann. The idea underlying the reasoning of the Commission that

pregnancy and abortion are not ‘solely a matter of the private life of the mother’ (para 61)

is important. While reading Brüggemann, we see how law interprets the meaning of

private life and what this means for Article 8 claims.

In Brüggemann, the applicants challenged the decision of the Constitutional Court of

Germany that put a blanket ban on abortion. The Constitutional Court reasoned that this

prohibition protected the right to life of foetus. Thus, the Court believed that another life

grew in the womb of a pregnant woman that was an ‘independent property protected by

the law’ (Brüggemann, p. 107). The applicants held that this violated their rights under

Article 8 because law interfered with their sexuality and forced them to do something

‘against their will’ (Brüggemann, p. 105). The Commission agreed with the reasoning

that body of pregnant woman imposed certain imperatives on her in a ‘wholesome’

manner because her body was a gestational carrier of another life. Thus, it opined that

pregnancy and its induced termination were not ‘solely a matter of the private life of the

mother’ (Brüggemann, 3 EHRR 244). True, Brüggemann remains dated; the Commis-

sion in fact decided it in 1977. True, changes in European law have seen such bans

removed.12 However, we shall argue that the rationale guiding this judgment – that is,

pregnant women cannot decide matters of abortion on their own because it involves

something more than their private or family lives or their Article 8 claims – is still valid.

Normally, we understand abortion as a clash between life of foetus and bodily integ-

rity of mother, existence versus privacy. However, this understanding is not of much help

in analysing different cases concerning abortion.13 Let us look at the 1976 Fifteenth

Criminal Law Amendment Act that came into effect because of the Constitutional

Court’s decision appealed against by the applicants. In some situations, the Act itself

approached abortion differently and permitted it under certain conditions. First, where

serious health issues rose for the mother in the continuation of pregnancy, abortion was

allowable.14 Here, abortion took place as per section 218a para 1 without invoking the

autonomous choice of the pregnant woman. Second, in those cases of pregnancy where a

foetus was gravelly damaged – either physically or mentally – the meaning attached to

this inchoate life became different. Among others, scientific understandings of a liveable

life and bodily normality are important here. This rationale is connected both to the
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understandings of a liveable life and the normality of bodies. Here, abortion took place as

per section 218a para 2 without attaching an unconditional weight to the question of

foetal life, no matter how viable that life physiologically speaking is. Third, certain

indicators altered what law defined as protectable. These included cases where the

conception of foetus took place after a criminal act of rape or incest, or where there

were indications of psychological complexities pointing to a decreasing mental sound-

ness of a pregnant woman. Here, abortion took place as per section 218a para 3 without

relying on the aforementioned clash narrative.

Two points are important. First, feminist contributions to sociolegal studies rightly

tell us that we cannot discern the meaning of private and family by looking at private and

family life in a reflexive manner. Thus, as we can see in Brüggemann, bodies indeed

receive their meaning from the discourses that study them (e.g. reproduction) and the

objects they come into contact with (e.g. technologies). However, we cannot find in

Brüggemann a unique ideological motivation underpinning different governmental

notions relating to health, safety and hygiene. Additionally, rights-holders participate

in the way law should manage privacies: narrating their sexual pleasures (Brüggemann,

pp. 105, 114), pregnancy possibilities (pp. 106, 113–14), future identities as mothers or

girlfriends (pp. 106, 109), financial concerns (p. 114) and marriage difficulties (pp. 109,

114). Second, the fact that even a law that put blanket ban on abortion made room for

certain exceptional situations points to the fact that privacy law remains sensitive to the

meanings we attach to private lives. Thus, law attempts to manage conduct in line with

the dynamics that inhere in those meanings. In certain cases, respect lies in interference.

In other cases, respect lies in non-interference.

In order to look at the formulation that abortion is ‘not solely the matter of private life’

of a pregnant woman, let us now read the amended German Criminal Code that permits

abortion. The functional medical norm of the first trimester as a determinative threshold

where the foetus becomes viable is important. Section 219 para 1(3) permits abortion

within the first trimester. Further rules involving psychological counselling and therapy

attached to abortion even in the first trimester are relaxed ‘if according to medical

opinion an unlawful act has been committed’. After the lapse of normal trimester period,

section 219 para 2 permits abortion when it is ‘medically necessary to avert a danger’ to

the life or health of mother. How judicial standards interpret what merits respect as far as

one’s privacy is concerned depends on the interrelation of variables that give meaning to

one’s privacy. As such, these variables influence how judicial rules interpret a rights-

holder’s capacities of choice and deliberation. Importantly, the reason that management

of privacies through Article 8 remains sensitive to the differential meaning accorded to

privacies does not produce – in Foucault’s sense of the term – ‘normalizing’ social

effects. Thus, the variability associated with medico-biological and social notions

(before trimester, before trimester in exceptional form, after trimester, after trimester

in exceptional form) influences Article 8. As such, the claims of rights-holders remain

variable (in abortion: with claim, with an unconditional claim, with no claim, with

conditioned claim). Consequently, Article 8 governs these subjects as rights-holders

through difference (respecting free private choice, respecting free choice when one was

coerced into doing something, respecting the right to life, respecting an exceptional

situation). The rationale of the former Commission’s judgment remains pertinent, when

Nasir 7



we look at the degree to which legal protection in cases of abortion is something that

neither law nor a pregnant woman can decide on their own.

A note on the case law of Article 8

Two related points are notable. First is the obvious point that Article 8 claims do not

make sense when we read them in strict abstraction from social practices, objects used

and legal tools. The strength of Article 8 lies in the way it orients these variables to its

normative framework. Thus, the idea of ‘reasonable expectation of one’s privacy’ is

probably not because of being subjective but because of the way one’s privacy is

connected with the variables that influence one but that one herself does not control.

Thus, when political theorists understand private and family life in terms of what it is not

(public¼ not-private, private¼ not-public), their analytical narratives cannot illuminate

Article 8’s case law. For example, the question of privacy-related data management

relates to an interface between user-technology-law-regulations that is constitutive of

privacy. Things do not simply enter into one’s private life (Rotaru v. Romania, para 43;

P.G. and J.H. v. the UK, para 59; c.f. Hewitt and Harman v. the UK and Peck v. the UK).

Thus, as in Halford and Brüggemann, conceptualizing the case law does not require us to

disentangle the public and private aspects of modern lives.

Second, Article 8 operates by legally regulating a broader field of social practices.

Consider adequate national laws concerning interception of communication, access to

ultrasound facilities and technologies. It also means that when legal rules regulate these

social practices, they consequently manage one’s private and family life, that is, regulate

interferences and non-interferences. Thus, Article 8 governs conduct by allowing law to

determine the meaning of specific privacies and their subsequent legal respect. Conse-

quently, those legal systems whose privacy regulations and laws respect rights-holder’s

subject positions are the ones whose interferences with the rights under Article 8(1) are

generally justifiable. In sum, a priori knowledge (e.g. spatial, corporeal, psychological)

does not underpin a society’s idea of private life; the way a society governs specific

expressions of privacies structures its idea of private and family life.

However, the interrelation of the public and private aspects of modern lives in Article

8’s case law neither creates a union set nor simply collapses the one into another. In the

first case, we cannot discern any prior normative structure shaping our social under-

standing, for example, the welfare state. Even in Brüggemann, the ideas of safety, bodily

normativity or healthiness worked differently in different instances. In the second case,

we cannot talk of any social determination of private and family life. Article 8(2)

mentions social objectives justifying interferences with one’s rights under Article

8(1). However, when the ECtHR balances rights under Article 8 with the social objec-

tives, it assumes ineliminability of both notions. Indeed, these social objectives pinpoint

what it means for one to hold Article 8 rights. Thus, presuming a society promoting

autonomy (e.g. economically advanced society), judiciary later interprets these rights in

an autonomy-related sense. Importantly, despite understanding autonomy contextually,

the evolving interpretation of Article 8’s case law has proceeded in a different direction

than a ‘communitarian’ one. For example, it is unimaginable from the perspective of

Article 8 for the ECtHR to even consider a complaint from a single middle-aged aunt that
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law prevent her unmarried pregnant niece from undergoing abortion, because she

believes that her niece’s possible abortion in the light of her niece’s autonomy never-

theless violates her own rights under Article 8(1).15

It means that when one talks about Article 8, one talks about those regulatory frame-

works with which one’s privacies are bound. Broadly, this means two things. First, one

has human rights because there are governmental practices structuring one’s conduct.

For example, abortion law permits a woman to distance herself from the discourse of

motherhood that an anti-abortion law imposes on her. However, abortion law situates a

pregnant woman’s decisional autonomy with respect to the particular interpretation of

the ideas concerning liveable lives, foetal viability or psychological health and safety.16

Second, governmental practices are oriented to one’s life and conduct because a holder

has Article 8 rights. The next section explores the second proposition.

Regulation and autonomy

This section argues two points. (1) The ‘respect’ accorded to privacy and private life

works between the poles of non-interference and interference. As such, Article 8 con-

siders neither total non-interference nor thorough interference ideal. Thus, the value of

privacy and private life as a social good depends on how law structures respect accorded

to its specific expressions. (2) When law interprets respect accorded to privacy from the

perspective of autonomy, Article 8’s case law equates the idea of protection with that of

management. Consequently, Article 8’s holders are autonomous to the extent that laws

respect their privacies. They are not autonomous in a ‘pre-political’ sense. That is, where

we might expect legal rules to protect an already autonomous privacy. Thus, the case law

of Article 8 does not simply prohibit or permit acts. In fact, in certain important senses, it

‘enables’ acts. The argument offered in this section focuses on the case law concerning

care orders, access and custody.

Care, access and custody proceedings deal with children. Children’s status as rights-

holders is interesting in both political and legal senses. A strong current in liberal

political theory – with its emphasis on consent, rationality, responsibility and full-

consciousness – considers children as limit-figures.17 On the other hand, albeit the

ECHR assumes that everyone holds human rights, when it refers to children, it rather

mentions them in exceptional terms.18 For example, Article 5(1) both guarantees liberty

and security and makes provision for the detention of minors. Similarly, Article 6(1) both

guarantees fair and public trial and makes exceptions in cases of juveniles. Therefore,

looking at the care proceedings would help us explore how law approaches children as

subjects and what it means for their status as Article 8 rights-holders. By looking at care

proceedings, we only remain interested in understanding the way Article 8 interrelates

with social practices and norms. We cannot appreciate this aspect, when we approach the

question of care proceedings from abstract theoretical or textual perspectives.

Care orders involve local authorities, welfare services, children and child’s parents or

other family members. In care proceedings, Article 8 rights of the parties refer to

practices through which a society rationalizes health and hygiene, neglect, behavioural

irregularities, educational markers, anxiety or emotional stability, among others (e.g. K

and T v. Finland, paras 154–155, 160, 169, 182; Scozzari and Giunta v. Italy, paras. 151,
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169, 175, 201–216; Margareta and Roger Andersson v. Sweden, paras. 9, 14, 45, 86, 94,

96). Thus, albeit local authorities have decision-making power, the involvement of

relevant expert and professional bodies in care proceedings entails that local authorities

do not decide detachedly.19 Establishing factual circumstances is at least as important as

the application of relevant law. Consequently, a genuine dispute between experts has

legal consequences, as it increases legal indeterminacy. Further, decisions concerning

care revolve around parental compliance and capacity, desirability of changing guardian-

ship or parties’ needs and vulnerability (e.g. K and T v. Finland, paras. 10, 67, 101, 169;

Scozzari and Giunta v. Italy, paras. 30, 58, 150, 175; Margareta and Roger Andersson v.

Sweden, paras. 69, 79). Conceptualizing specific aspects related to parties’ private and

family life defines the content of their legal claims according to Article 8. Consequently,

Article 8 manages privacies and private lives in the light of practices and rationalities,

that is, understanding norms with reference to facts. Therefore, it influences factual

circumstances in the light of norms, that is, tailoring facts with reference to norms: for

example, openness between parents and agencies, confidentiality between relevant par-

ties and the public.

Therefore, the scope of parenthood that Article 8 guarantees depends on how social

practices and norms construct the discourse of parenthood; it is not the grounds of their

‘jurisdiction’ on their children as parents.20 More, in care proceedings, the powers of

local and legal authorities indeed work with reference to the duties, wishes and rights of

parents. However, authorities’ powers are not limited to these variables because it

involves respecting rights and interests of all in a family life setup. Thus, in care

proceedings, authorities can deny biological parents custody, override parents’ wishes,

redefine their responsibilities and evaluate their competence. Consequently, procedural

protections do not allow parents to sue officials, care professionals and experts either for

making decisions unacceptable/unfavourable to them or for professional negligence

(M.B. and G.B. v. the United Kingdom, ‘The Court’s Assessment’). In sum, legal rules

guide social practices, norms and regulatory standards that structure family life. Conse-

quently, it is with reference to these then that judicial bodies conceptualize the value of

privacy in a family life context.

Further, the idea that Article 8’s rights-holders are legal persons and that the relation-

ships they enter into are status-like relationships enables law to interpret ‘respect’

accorded to their privacy and their private life from the perspective of autonomy. Let

us look at custody proceedings to observe this point. In custody or access, legal decisions

rely on variables like passage of time and contact, emotional bond, impact of actions on

child’s psychology, child’s overall well-being including health and development, among

others (e.g. M and M v. Croatia, paras 23, 25, 34, 65; Hokkanen v. Finland, paras 56, 58;

Johansen v. Norway, paras 65, 77, 78, 80). Thus, ideals relating to proper upbringing, apt

socialization, sound childhood, self-identification, emotional proximity and psychologi-

cal health guide legal ideas concerning custody. Consequently, law understands the

capacities of children (personhood, self-development, deliberation) with reference to

the broader social context and ideals. These practices rationalize children’s capacities

in the double sense, that is, conceptualizing what those capacities are and rationally

nurturing them. Unsurprisingly, in Article 8’s case law, the idea of child’s ‘best interests’

works as an important interpretive prism through which the ECtHR conceptualizes
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children’s rights.21 Thus, it becomes possible to speak of the applicability of different

norms on children, even when they themselves can neither appreciate them nor articulate

them. As such, the reconstruction of children as subjects allows legal norms to respect

the claims of privacy of children in those cases that deal with them.

Importantly, the reason that Article 8 refers to right to respect for family and private

life and not to right to family and private life enables law to apply rules concerning

privacy even to those who may lack the reflective capacity to either isolate their private

selves or make a distinction between public and private aspects of their lives. Consider

babies and minors (e.g. M and M v. Croati, Scozzari and Giunta v. Italy), mentally ill

(e.g. X and Y v. Netherlands), patients with extreme senile dementia or those suffering

from psychological disorders (e.g. Storck v. Germany, Martin v. the UK), dead bodies

(e.g. Sabanchiyeva and Others v. Russia, Girard v. France) or even comatose and

gravely handicapped or diseased. Then, as law primarily approaches the rights of chil-

dren from the perspective of their interests, it respects their Article 8 rights. However, it

also limits our general understanding concerning their status as rights-holders. For

example, the case law on free speech simply appears inapplicable, while dealing with

children or understanding their status as rights-holders or handling claims on their

behalf. As such, this process arguably has certain ‘tutelary’ effects.22

When law interprets Article 8(1) from the perspective of autonomy, it imposes certain

obligations on the public authorities. States owe these obligations – and to develop

governmental practices accordingly – because subjects hold human rights. Thus, in care

or access matters, the positive obligations imposed on the public authorities require them

to create supervisory mechanisms, strengthen welfare agencies, require relevant bodies

to base their decisions on expert feedback concerning parental visits, prevent individual

and systemic abuse and introduce empowering mechanisms that compensate the effect of

separation shock on a child’s psychology. As such, the ‘enabling’ aspect of privacy law

constructs autonomous subjects. Importantly, what we see here is autonomy that may not

necessarily stem from free choices of the concerned subjects.23 In this sense, care matters

deal with parents as subjects in a twofold manner. On the one hand, law relies on

diagnostic and prognostic markers rationalizing parents’ conduct: individual conduct,

availability of time, financial situation, past and present behaviour vis-à-vis other family

members, commitment and attachment with other parties. On the other hand, law

assumes their self-restraint (e.g. absence of abuse and violence) and self-management

(e.g. constant self-improvement). This fact of structuration and self-management allows

law to govern private life ‘at a distance’.24 Thus, the case law of Article 8 stands in

between the extremes of interference and non-interference. As such, it primarily revolves

around analysing the justifiability of interfering measures.

Therefore, to believe family law in general activates itself only in the cases of failure

of relationships is equivalent to believing that family law presumes those relationships as

being vulnerable.25 Rather, family law structures relationships and expectations; guides

the terms of interaction with a view to rights, duties, interests, and conditions; and backs

norms and practices – concerning hygiene, proper intra-family conduct and the sound

development of the children – with the force of law. In this sense, Article 8 both protects

and respects privacy by relating the case law to practices that manage privacy-related

concerns. For instance, custody proceedings that involve disabled parents work
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differently. In such proceedings, legal rules rely on practices concerning apt support

services and professional representation in order to conceptualize parents’ privacy and to

apply the case law of Article 8 accordingly.

Without reference to any practice or norm, legal rules cannot protect family life

because they would then remain unable to conceptualize autonomy in the context of

family life in the first place. In sum, the idea of respect as per Article 8(1) presumes

certain content of privacies and formulates legitimate ways through which private life

works as an object of attention.

On oikopolitics, freedom and the structure of Article 8

This section frames our discussion. It introduces the idea of oikopolitics in order to bring

the points discussed under one rubric. By oikopolitics, it pinpoints the prior context

where practices are already oriented to people’s private and family lives (see section

‘Private and family life in their broader context’). It then argues that we can usefully

explore the idea of oikopolitics in the context of human rights along two dimensions.

First is legitimacy. Law needs to interpret the Article 8 claims of individuals with respect

to the way practices elaborate the meaning and value of specific expression of private

and family life. We call this aspect oikolegitimacy (see section ‘Oikolegitimacy and

freedom’). Second is its logic. The logic structuring oikopolitics depends on the complex

of practices. Thus, the idea of protection varies with the specific expression of private

and family life. There is no unique ideological base underlying all expression of private

and family life. In other words, no single practice determines the structure within which

Article 8 works. We call this aspect as oikology (see section ‘On the logics of

regulation’).

Private and family life in their broader context

We have seen how the formal infrastructure of Article 8 draws on practices and norms

that are already oriented towards private and family life. When we perform a ‘regressive

analysis’, it becomes obvious that the characteristic form of legal protection with respect

to Article 8 is neither permission nor prohibition. Rather, these binary codes are one

among many elements in the process of legal regulation. They are primarily the points of

reference for judicial decision-making. In fact, law backs social practices that structure

and enable private and family life. We can think of the structure of expectations in

Halford; the idea of difference in Brüggemann; importance of education and psycholo-

gical stability in care proceedings; and health, well-being and safety in custody matters.

In other words, to the extent that law operates via such social practices, law’s authority

appears both ‘rational’ and ‘good’. To the extent that this interconnection of law and

governmentality circumscribes a role for the moral ideas of ‘good’, legal rules can

absorb an idea of moral good without affecting law’s overall quality of ‘rationality’ and

‘goodness’.

True, these practices and norms are not reductively concerned with private and family

life. True, diverse set of institutions utilize them, for example, networking systems,

medical and hygienic institutions, schools and foster homes. However, Article 8 claims
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concretize the legal base of subjects’ privacy claims by identifying the way those prac-

tices elaborate the meaning and value of private and family life. Thus, albeit Article 8

itself may not directly address those social setups, our talk of Article 8 presumes those

social setups that approach private and family as an object to make it ‘autonomous’, for

example, consensual, non-violent, non-abusive, respectful of bodily integrity.

Two points are important. First, private and family life do not represent a single point

of reference, for example, spatial as in Halford, bodily as in Brüggemann. Second, the

respect accorded to privacy (or, private and family life) in the light of Article 8(1)

functions as the point of reference for interventions guided by the logics of calculation

and administration. To the extent that these interventions align themselves with the

variability of meaning and value associated with private and family life, law prevents

private aspect of lives from collapsing into the public aspects of lives.

Consequently, on the one hand, the idea of private and family life is not external to the

domain of practices and history. We cannot understand Article 8’s case law either with

reference to law alone or by referring back those claims intuitively to private and family

life. On the other hand, the attention given to private and family life in the light of its

‘own’ dynamics reveals private and family as manageable to an increasing degree. In a

number of important judgments, the ECtHR has acknowledged the fact that the exercise

of freedom in private life takes place within certain social conditions and among certain

social relations. Therefore, an effective guarantee of freedom legally requires from the

public authorities to regulate those conditions and relationships in order to enhance

autonomy (X and Y v. Netherlands, para 23; Plattform Ärzte für das Leben v. Austria,

para 32). Thus, we can discern a prior context that is already oriented to private and

family life, that is, oikopolitics.26 Thus, the interpretation of private and family life

operates within such a context.

Oikolegitimacy and freedom

In the context of Article 8, interferences into private and family life are justifiable to the

extent that they refer to the objectives that the aforementioned context presupposes.

Thus, in the context of human rights, states cannot justify interference with holders’

rights by invoking, for example, their sovereign right. No wonder in human rights

societies an entire problematic related to privacies operates. For example, balanced

regulation, undesirability of complete non-involvement, dangers of too much interfer-

ences, development of privacy laws in the light of new practices and technology or

introduction of legal rules that both respect privacies and prescribe criteria concerning

justifiable interferences. In such societies, the idea of privacy becomes an independent

normative signifier. Thus, business models respect it, surveillance strategists analyse it,

law streamlines authorized access to privacy data sets and regulations develop proce-

dural safeguards concerning use and storage of private information.

Two points are important. Both these points stand for what we term as oikolegitimacy.

First, justifiable interferences occur only in a legal system that refers its regulation to

corresponding social practices and norms.27 Second, laws interpret Article 8 claims with

respect to the meaning and value of specific expressions of private and family life.

Consequently, legal rules prevent those social mechanisms that reduce Article 8 to a
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nominal status by determining privacy as if from above (see Article 8’s preparatory

notes). In the first sense, the legal requirement that Article 8 imposes on public author-

ities is that their acts of interferences remain non-arbitrary from a legal perspective. In

the second sense, the question of privacy remains a certain problematic, where legal rules

presume involvement of individuals. Thus, the scandal is always ‘too much government’

that, even when it may be ‘efficient’, denies, prevents or hinders individuals’ autonomy.

Consequently, the risks and costs associated with this normative stance emerge from

the respect that a human rights compliant legal system accords to privacy. For example,

in totalitarian societies, an individual Mr A cannot give harsh opinions in his private life

against political leaders without facing possible legal consequences of a harsh sort.

However, societies respecting human rights do not legally problematize private opinions

that may be contrary to their own normative ideals (e.g. discriminatory in the sense of

being racist or xenophobic) because of individuals’ freedom. Similarly, in certain cases,

freedom granted to rights-holders may lead to systemic failures (e.g. in foster homes) or

misuses (e.g. confinement of a child in home for the purpose of a long-term incestuous

contact). However, these failures neither affect Article 8’s overall normative role in a

society nor lead to a fundamental re-evaluation of both legal rules and governmental

regulations that would decisively pre-empt such instances.

On the logics of regulation

While analysing the question of respect as per Article 8(1), we have already seen how

law operates with reference to specific rationalities and norms. Thus, to use Wittgen-

stein’s phrase (i.e. Lebensform, ‘form of life’),28 the issue of respect of a specific Article

8 case law depends on the ‘form’ of the specific expression of privacy. In other words,

the abstract matter of privacy itself is less important than the shape its understanding

assumes in a certain context. Thus, the question of respect of private life in the light of

harm to bodily integrity works differently for a pregnant woman than a cadet undergoing

military training. Legitimate application of Article 8 relies on such a justifiable discrim-

ination with respect to rights-holders’ private lives based on the corresponding ‘form’ of

their private lives. Thus, the logic structuring oikopolitics relies on a complex of

practices.

Consequently, the logics of regulation correspond to the form of a specific expression

of privacy, and the discourse on privacy articulates respect with a view to those logics.

For example, by looking at the concept of ‘respect’ and its role in the structure of Article

8, it appears that the directive duties imposed on the rights-holders of Article 8 rather

have greater normative significance than holding the right as a ‘privilege’. We saw how

Article 8 imposes certain duties relating to self-management on the rights-holders. As

such, the degree to which Article 8(1) protects my ‘disrespect’ of my own private and

family life and the degree to which the public authorities have no legal powers in

preventing any such related ‘disrespect’ is equivocal. For example, as mentioned (in

Laskey, Jaggard, and Brown v. the United Kingdom), in trouble cases, where there is an

incidence of violence or grievous harm to bodily integrity, the consent of the respective

parties loses much of the decisiveness that one generally attributes to it. It is because in

such cases harm to bodily integrity, abuse, injury, mistreatment or occurrence of harmful
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domination will become lawful. Think of bestiality, necrophilia, extreme forms of sado-

masochism or consensual cannibalism.

Given the complexity, we cannot attribute a fixed content to this logic. For example,

in abortion matters, the idea of difference does not see pregnant woman as a pregnant

female body tout court. Instead, it conceptualizes both her pregnancy (before trimester,

before trimester in exceptional form, after trimester, after trimester in exceptional form)

and feminine agency (sexuality without procreation, coerced sexuality, impregnated

with a healthy baby, impregnated with an abnormal baby). Similarly, in care proceed-

ings, reports concerning psychological bond, emotional stability and behavioural impact

on child do not approach their subjects primarily as men or women. Instead, they focus

on the way they fulfil roles, duties and responsibilities with respect to the discourse of

parenthood. Certainly, judicial decisions may frequently fall in favour of one gender.29

However, this effect is tangential to the logics of interventions; it is not something that

exists as a matter of principle. Alternatively, to the extent that experts, authorities and

professionals see themselves as primarily men or women (which, of course, remains a

possibility), the discourse itself problematizes their ‘subjective’ knowledge and exper-

tise. Crucially, the involvement of free individuals themselves in exercising their Article

8 rights assumes their self-regulation and internalization of norms.30 Projects concerning

health and hygiene in a family setup rely on endorsement of and compliance from

parents, for example.31 This is not simply a matter of ‘false consciousness’. Rather,

from the perspective of the family members, it is a matter of doing the best.32 To argue

that the logics of intervention in the case law of Article 8 follow a binary (e.g. ‘gen-

dered’) understanding through which we can conceptualize these logics rather renders

one’s analytical lens blunt.

Concluding remarks

Political theorists pinpoint that our understanding of the meaning of family and private

life works as an effect of a complex social discourse.33 This discourse primarily distin-

guishes itself by articulating what it is not. Thus, the other remains of greater normative

and conceptual significance.34 Given our discussion, we can now see that such an

analytical framework cannot illuminate Article 8’s case law. As such, it ends up either

falling into that of extreme normativity (essence, increase and decrease of private and

family life) or that of comparison (comparative analysis of social dynamics relating to

private and public aspects of lives through time).35 Sociologists of law rightly pinpoint

the difficulty of relying on such exclusionary models because management of private

and family life refers to social variables without that referral undermining its respect as

per Article 8(1) or contradicting a society’s normative self-understanding of the way the

protection of privacies works. However, to the degree that sociologists of law find

macro-sociological factors at work here (e.g. the interventionist welfare state, the

‘social’ domain),36 their sociological perspective comments on the macro-level

dynamics of private and family life (e.g. clients of welfare agencies, risk-averse indi-

viduals) without providing an analysis of the ‘respect’ that Article 8’s case law accords to

private and family life.
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Further, from our discussion, we can now see that what we understand as ‘welfare

state’ or ‘the social domain’ is a sum-total of different social practices that in themselves

do not work uniformly. This does not mean that the label ‘welfare state’ does not tell us

anything. It only means that such macro-sociological labels are not self-explanatory, in

the sense of allowing us to understand the workings of different local practices with

reference to the label.37 Thus, this essay reads Article 8’s case law by focusing on the

local and contingent practices through which we attach a meaning to private and family

and determine its legal respect. In contrast to political theorists’ observations, we saw

that there is no a priori knowledge (i.e. bodily, spatial, psychological) underpinning

private and family life. In contrast to the work of sociologists of law focusing on

macro-level factors, we saw that the way specific social practices and norms elaborate

the meaning and value of specific expressions of private and family life remains impor-

tant in order to understand Article 8’s case law systematically.

If Article 8 operates in a normative context that functions by linking itself to concrete

practices and truths, this is important in terms of theorizing the normative status of

Article 8. It means that Article 8 is not to be construed as a ‘natural’ right, where we

see freedom as an individual property or as a capacity subsequently protected by law.

Rather, as a rights-holder, we are free to the extent that laws respect our private and

family life. This includes legitimate legal interferences into our privacies, structuration

of conduct and enabling certain conduct through social practices backed by laws.

Consequently, Article 8 does not allow legal rules to evaluate wills and preferences of

rights-holders with reference to a fixed normative lens. Similarly, the ECtHR’s use of

constructivist tools such as margin of appreciation or discretion, proportionality and

balancing entails an absence of ‘natural’ law assumption – thus, even when two situa-

tions are equally valid, the choice between them and the inevitable compromise involved

does not follow from a natural law model – because of which we find non-

approximation, decidability and regulation as reconcilable.

If Article 8 operates with reference to specific rationalities and norms, it entails that

its regulatory arm connects private and family life with those frameworks. Thus, the

question of ‘form’ of specific expression of privacy (structure, value and meaning)

remains important for legal scholarship exploring Article 8’s case law. Further, this

essay saw that social practices articulate what lawyers call, following Aristotle (Politics,

1213a), a ‘legal intuition’ (Gustav Radbruch’s ‘Rechtsgefühl’). Thus, without grounding

those ‘legal intuitions’ within those social setups, Article 8’s case law would remain

anything but coherent. Additionally, this entails that rights’ talk, with its peculiar func-

tions and working, attempts to configure governmental relations differently and does not

abolish it.

By mentioning oikopolitics, we analysed how we cannot dissociate Article 8 from a

social context that problematizes our conduct. If the dream of totalitarian societies is the

complete regulation of privacies,38 it is because of this social dynamic that already

approaches privacies as an object of governmental attention. This led us to consider the

importance of legitimacy and logics. By oikology, we pinpointed there is a certain ethic

of regulation and interferences. By oikolegitimacy, we meant that justifiable interfer-

ences with Article 8(1) rights work in a contextual manner. Thus, Article 8(1) rights

trump those interferences that solely work in the light of transcendental references.
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Although the description offered here does not completely exhaust what there is to the

legal protection of private and family life, any serious theorization of the issue in focus

cannot choose to ignore the regulatory logics of autonomy and their justifiability.
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possibilities of abortion. Thus, by transforming underlying variables informing abortion law,

such a hypothetical technological change unsettles the rationale of abortion law that negotiates

such variables. Second, law permits abortion contextually, for example, health, safety and

liveability. Thus, there are narratives of autonomy and practices of autonomy. Whereas
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