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Mark Navin

HPV and the Ethics of CDC’s Vaccination

Requirements for Immigrants

ABSTRACT. The United States may justifiably exclude unvaccinated aliens,
perhaps even under the assumption of Open Borders, according to which people
should generally be permitted to settle in countries of their choosing. Furthermore,
there are good reasons to endorse the Centers for Disease Control and Preven-
tion’s (CDC’s) current vaccination-related exclusion criteria, which were last
revised in 2009. I frame my discussion around CDC’s 2008 decision to permit
immigrant girls and women to be excluded if they were not vaccinated against
human papillomavirus (HPV)—a decision that was quickly reversed and that led
to the 2009 revisions to CDC’s vaccination-related immigrant exclusion criteria.

INTRODUCTION

oseph Carens’ groundbreaking article on immigration ethics (“Aliens

and Citizens: The Case for Open Borders”) begins with the observa-

tion that “[bJorders have guards and the guards have guns” (1987,
251). I begin my article with a similar observation: border guards have
syringes (or at least their associates do). Aliens who do not want to be
turned away by a border guard’s gun must often agree to be injected with
vaccines. While Carens challenges the popular consensus that states have
an expansive moral right to forcibly restrict migration, my focus is nar-
rower. I will evaluate the claim that states have an expansive moral right
to require migrants to become vaccinated. In particular, I will examine
and ultimately defend the criteria that the US Centers for Disease Control
and Prevention (CDC) use to determine which vaccines may be required
of migrants to the US. I frame my discussion around CDC’s decision to
require immigrant girls and women to receive the vaccine against human
papillomavirus (HPV)—a decision that it quickly reversed and that led to
significant changes in CDC vaccination-related exclusion criteria.
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There are political, psychological and historical reasons to be skeptical
about popular support for the coercive vaccination of aliens. Aliens have
little or no political power, and the rights of (potential) immigrants—Ilike
questions about immigration justice, more generally—do not feature
prominently in popular political discussions about exclusion criteria. Also,
insights from psychology give us reason to think that citizens are inclined to
endorse unreasonable ideas about the risks that immigrants pose to public
health. For example, Mary Douglas and others have shown that popular
ideas about purity and health are partially constituted by the ideas that
bind together the political community (2002). We have a psychological
propensity to believe that health is linked to living like our people, and that
disease is linked to living like a foreigner. This psychological propensity
may inform public health policy, including vaccination policies for
immigrants. Finally, like many other countries, the United States has often
blamed diseases upon the presence of “others” within the community. For
example, David Oshinsky writes:

In the 1840s, the Irish were accused of bringing cholera to New York City;
fifty years later, the Jews were suspected of spreading tuberculosis, also
known as “the tailor’s disease.” Each time an epidemic appeared, native
New Yorkers looked reflexively toward the immigrant slums. (2006, 20)

This history is not yet history. In the past year, prominent conservative
politicians and political commentators worried that the thousands of
unaccompanied minors at the southern US border portend a public health
crisis (Bouie 2014).

The popular tendency to blame disease upon “dirty” foreigners is
not generally supported by the evidence. For example, the most serious
outbreaks of polio “occur[red] in the advanced ‘sanitary’ nations of the
West,” and were often concentrated within areas of those countries that
had “the lowest population density and the best sanitary conditions”
(Oshinsky 2006, 9, 22). Likewise, there is little reason to think that the
Central American children who have arrived at the US/Mexico border
are going to cause major outbreaks of “swine flu, dengue fever, Ebola
virus, and tuberculosis,” as US Representative Phil Gingrey claimed in a
letter he wrote to CDC (Gingrey 2014; Fox 2014). Indeed, many of these
children come from countries that have higher vaccination rates than the
US has been able to achieve.

These facts about politics, psychology, and history are good reasons
to refuse to unreflectively endorse existing alien vaccination policies. In
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particular, we ought to evaluate the criteria that CDC uses to determine
whether an alien’s failure to receive a particular vaccine may be a reason
to refuse her request for a visa or a green card. In the next section (2), I
explain the current (post-2009) CDC criteria, and I describe how these
criteria arose from debates about whether immigrants could be excluded if
they had not received the HPV vaccine. Then, I offer a general defense of
the 2009 criteria (section 3). I identify weighty moral reasons to endorse
these criteria, and I argue that the 2009 criteria are more justified than
the criteria they replaced (i.e. the criteria that led to the short-lived HPV
vaccination requirement for immigrant girls and women). I extend my
defense of the 2009 CDC criteria by arguing that they may be justified
even under the assumption of Open Borders, according to which aliens
have an expansive right to settle where they would like (section 4). Finally,
I identify conditions under which the current CDC criteria may support
HPV vaccination requirements for aliens seeking entry or legal permanent
resident status (section 3).

2. HPV AND THE 2009 CDC CRITERIA

Under section 212(a)(1)(A)(ii) of the Immigration and Nationality
Act (INA) (8 U.S.C. 1182(a)(1)(A)(ii)), noncitizens who seek either
to enter the United States or to receive legal permanent status may be
denied if they have not been vaccinated “against vaccine-preventable
diseases recommended by the Advisory Committee for Immunization
Practices.”! The Advisory Committee for Immunization Practices (ACIP)
is an independent advisory board for CDC (CDC 2014b). It provides
guidance for vaccination policies for children and adults, including
information about dosage and contraindications. For example, both the
American Academy of Pediatricians and the American Academy of Family
Physicians follow ACIP vaccination schedules (AAP 2014; AAFP 2014). In
accordance with the Immigration and Nationality Act, CDC relies upon
ACIP recommendations when it publishes the “Technical Instructions” for
the medical examinations performed upon aliens by the US Citizenship and
Immigration Services (USCIS). The list of vaccines on USCIS Form 1-693,
which must be completed to receive a visa or green card, is populated from
the list of vaccines that ACIP recommends (CDC 2013b; USCIS 2013a).

Until 2009, CDC allowed potential immigrants to be excluded if they
had failed to receive any of the vaccines that ACIP recommended. (I will
sometimes use the shorthand of “vaccine requirement,” but I mean only
that USCIS has discretion to exclude people who have not received the
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“required” vaccine.) That is, USCIS was permitted to exclude an alien if
ACIP thought that it would be good for US citizens to receive a vaccine that
the alien had not received. This policy was in effect in 2007 when ACIP
began recommending that girls and young women in the United States
receive the Gardasil vaccine, which protects against four strains of HPV
(CDC 2007). This quadrivalent HPV vaccine (sometimes called HPV4),
protects against HPV-16 and -18, which cause 70% of cervical cancers and
most cancers of the vulva, anus, and penis (De Vuyst et al. 2009). HPV4
also protects against HPV-6 and -11, which cause 90% of genital warts.
There is no reason to think that the members of ACIP intended to change
immigration policy when they added the Gardasil vaccine to their list. The
mission of ACIP is to recommend vaccines for US citizens. However, the
Immigration and Nationality Act turned a new ACIP recommendation for
citizens into a new requirement for immigrants. Beginning in July 2008,
women and girls between the ages of 11 and 26 could have been excluded
from consideration for US visas and green cards if they had not received
the HPV vaccine.

By 2007, HPV vaccination was already contentious in domestic US
politics. For example, people from diverse constituencies were resisting
efforts to require HPV vaccination for public school attendance, based
on both unjustified worries about vaccine safety and justified objections
to the unorthodox influence of pharmaceutical companies on political
decision-making processes surrounding school vaccination requirements
(Udesky 2007; Schwartz et al. 2007). The fact that the USCIS HPV
vaccination requirements would apply only to immigrant girls and women
triggered a new objection to HPV mandates: some people claimed that
CDC vaccination exclusion criteria were unjustly discriminatory against
women and girls (see e.g. Canales 2010; ACOG 2009). Indeed, the new
HPV vaccination requirement was clearly discriminatory on its face. And
there was little justification for making this gender-based distinction in
vaccination-related exclusion criteria, since both men and women can carry
and transmit HPV, and both men and women can suffer from HPV-related
diseases (though HPV-related diseases are more common among women).>
CDC could have responded by expanding its HPV vaccination requirement
to include boys and men, as some suggested could be done (Chen 2012).
Indeed, in 2011 ACIP started recommending HPV vaccination for boys
and men (CDC 2011).* Had the law not changed in the interim, this newer
ACIP recommendation would have made a failure to be vaccinated against
HPV a reason to exclude both girls/women and boys/men who wanted
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visas or green cards, and therefore would have avoided worries about
unjust gender discrimination.

But CDC went a different way. In November 2009, CDC announced
new criteria for determining which of the ACIP-recommended vaccinations
could be required of immigrants (CDC 2009). These are the criteria (the
bullet points are in the original):

¢ The vaccine must be age-appropriate for the immigrant applicant.

e The vaccine must protect against a disease that has the potential to
cause an outbreak.

e The vaccine must protect against a disease that has been eliminated or
is in the process of being eliminated in the United States (CDC 2012a;
CDC 2014b).

This set of criteria represents a significant departure from previous policy,
both in its form and substance.

The previous policy had the form of a simple conditional: if a vaccine
was recommended by ACIP, then it could be required by USCIS. But the
new policy identifies a set of three criteria. As I understand them, these
criteria are meant to be individually necessary and jointly sufficient for
USCIS to require a vaccine. On my reading, if an ACIP-recommended
vaccine satisfies all three of these criteria, then a failure to receive that
vaccine may be a reason for exclusion. But, if an ACIP-recommended
vaccine does not meet all of these criteria, then USCIS will not be able to
use an immigrant’s failure to receive that vaccine as a reason to deny that
immigrant a visa or a green card.’

The changes to the substance of CDC’s vaccine exclusion criteria are
more interesting than the changes to its form. In particular, the new criteria
inject multiple relevant ethical considerations into the text of vaccination-
related exclusion policy. Before 2009, the justification for CDC’s policy
was not well articulated. While it seems likely that the legislators and
government officials who created previous policy were motivated by a
broad set of commitments, these commitments were not explicit in the law.
Instead, the law had the unfortunate veneer of coercive paternalism, since
it permitted USCIS to require immigrants to receive any of the vaccines
that ACIP recommended for US citizens. But paternalism cannot be the
justification (or at least the best justification) of immigrant vaccination
policy. The mere fact that something is good for a citizen is insufficient
reason to require it for immigrants. For example, health authorities have
sometimes recommended a vegan diet and regular orgasms, but I assume
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that USCIS should not be permitted to exclude potential immigrants merely
because they eat cheese or practice unqualified celibacy.

The mere fact that the 2009 criteria are explicit about the moral reasons
for vaccination-related exclusion criteria is an improvement over the
previous policy. But, of course, the real question is whether this set of three
criteria is justified. I think that it is. In the next section, I argue that states
may permissibly exclude aliens who have not received vaccines that meet
this set of criteria. But in the remainder of this section I show that each of
these three criteria points towards moral considerations that are relevant
to decisions about whether a vaccine may be required of migrants. These
reasons are efficacy, harm prevention, and fairness.

Efficacy is the primary moral reason for the first criterion, which
mandates that required vaccines be age appropriate. Some vaccines provide
protection only to people in certain age ranges. For example, ACIP now
says that HPV vaccines are age appropriate for boys and girls between
11 or 12 and 26 years of age. This is because HPV vaccines have proven
effective for people in that age range. Children younger than 11 are very
unlikely to have been previously exposed to HPV, while almost everyone
over the age of 26 has already been exposed to HPV (CDC 2012b). It
makes good medical and moral sense to require vaccines only for people
who are likely to develop individual immunity from that vaccine.®

The second criterion limits the list of vaccines that may be required
of aliens to those that protect against diseases that can cause outbreaks.
This criterion may (partially) express a community’s claim to a right to
protect its members from serious harms. The focus on the possibility of
an “outbreak” is telling, since outbreaks cause significant harms or, to
use CDC’s definition, outbreaks cause “the occurrence of more cases
of disease than could be anticipated in a given area or among a specific
group of people over a particular period of time” (CDC 2009, 58634
fn1). If a disease could not contribute to an outbreak, then a vaccine
against that disease could not help the community to prevent additional
harms to itself. And, therefore, a commitment to protect the community
from serious harms would not count in favor of requiring immigrants to
receive that vaccine.

The third criterion states that the vaccines required of aliens must
protect against diseases that have been eradicated or are in the process of
being eradicated. I think that this criterion may express a community’s
claim to two kinds of rights: a right to protect the community from serious
harms and a right to ensure that members of the community make a fair
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contribution to public goods. On one hand, the third criterion (like the
second criterion) may express a community’s right to prevent outbreaks.
Consider that for some diseases, herd immunity requires vaccination rates
higher than 90% or 95% (Fine 1993; Meissner, Strebel, and Orenstein
2004). So, even small numbers of unvaccinated immigrants may undermine
the community’s protection and make outbreaks more likely. On the other
hand, the third criterion may also express a community’s claim to a right
to exclude free-riders, and to ensure a fair distribution of the costs of
public goods (Viens, Bensimon, and Upshur 2009; Dawson 2007; Navin
2013). Unvaccinated immigrants may benefit from herd immunity without
contributing to it. This sort of free-riding on herd immunity may be
unfair—and subject to state coercion—even when it does not undermine
herd immunity (and is not harmful in itself).”

3. JUSTIFYING THE 2009 CDC CRITERIA

There are weighty moral reasons to embrace all three of the 2009 CDC
criteria: the community has a right to use effective measures to prevent
serious harms to its members and to enforce a fair distribution of the costs
of valuable social goods. But the fact that there are weighty moral reasons
to support the 2009 CDC criteria is not sufficient to justify these criteria,
since there may be even weightier moral reasons to reject these criteria.
In this section, I introduce two reasons that may seem to defeat the moral
case for the 2009 CDC criteria: informed consent and immigration justice.

First, someone could object to all forms of coercive vaccination—
including vaccination-related exclusion criteria—on the grounds that
coercive vaccination is always inconsistent with the bioethical ideal of
informed consent and with a human right to be free from coercive medical
treatment. For example, critics of domestic vaccination policies often
invoke the principle of informed consent; they argue that this principle
always grants citizens a right to refuse vaccines (see e.g. Fisher 1997).
Someone might respond that immigrants are not entitled to be protected
by US laws that require informed consent. But even if this were true (and
I doubt very much that it is), aliens are clearly entitled to their human
rights. And there is a human right to be free from nonconsensual medical
treatment, a right that some have invoked to criticize alien vaccination
requirements.® For example, Sheyn argues that requiring HPV vaccination
of immigrant girls and women would have violated their human right to
be free from nonconsensual medical treatment (2009). However, Sheyn’s
objection generalizes, and may be directed against all forms of coercive
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vaccination. Requiring vaccines against measles and rubella is just as
nonconsensual as requiring vaccines against HPV. So, all vaccination-
related acts of immigrant exclusion may seem to be human rights violations.

In response, I think that coercive vaccination is not unjust, per se, even
if it seems to be inconsistent with the ideal of informed consent or with
the human right to be free from nonconsensual medical treatment. This
is because vaccination is not merely a personal medical treatment, but is
also a means by which the state may (1) prevent people from harming
others and (2) ensure that people make fair contributions to the public
good of herd immunity. Jessica Flanigan (following Onora O’Neill) has
recently argued that “the principle of informed consent does not go so
far as to justify harming others with one’s medical choices” (Flanigan
2014, 17; O’Neill 2004). T would add that the principle of informed
consent also does not go so far as to justify free-riding on public goods,
like herd immunity. I agree, of course, that the moral rights of potential
disease victims (which include unvaccinated persons) ought to feature
prominently in our thinking about public health policy. But the fact that
(potential) disease victims are also often disease vectors means that we
must respond to the other-regarding aspects of vaccination choices when
we deliberate about coercive vaccination (Battin et al. 2009).° While the
dual role of contagious persons (as victims and vectors) does not by itself
justify coercive vaccination, it means that our commitment to informed
consent (and to freedom from nonconsensual treatment) is insufficient to
make coercive vaccination is unjust. While I have not said enough here to
resolve questions about the permissibility of coercive vaccination, I will
take for granted that an adequate defense of coercive vaccination can
sometimes be made.'

A second worry is more pressing for the purposes of this paper: it may
seem unjust to impose vaccination requirements on immigrants if the
same requirements are not also imposed on citizens. The United States
does not revoke the citizenship of domestic vaccine refusers, but it may
deny entry and permanent residence to aliens who refuse vaccines. This
unequal treatment of citizens and immigrants may seem unjust, even if
coercive vaccination is sometimes justified.! I take up this worry in the
next section, under the banner of immigration justice.

4. TWO CONCEPTIONS OF IMMIGRATION JUSTICE

Whether the 2009 CDC criteria satisfy the demands of immigration
justice depends upon what immigration justice demands. But, of course,
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there are deep disagreements about what immigration justice demands,
and I cannot hope to resolve those disagreements in this paper. Instead, I
will argue that the 2009 CDC criteria may be justified from the point of
view of both of the two major conceptions of immigration justice. I will
also argue that the introduction of the 2009 CDC criteria was an instance
of moral progress from the point of view of both of the major conceptions
of immigration justice.

More than anyone else, Joseph Carens has set the stage for recent
Anglo—American academic debates about the ethics of immigration.
Accordingly, I will follow Carens by dividing conceptions of immigration
justice into two major categories: the “conventional assumption” and
“Open Borders.”!? According to the conventional assumption, “states
have a moral right to exercise considerable discretionary control over
entry and settlement” (Carens 2013, 173). On this view, human rights
and a minimal humanitarian concern may place some restrictions on
immigration policy, but states generally have wide discretion to decide
who can enter and remain within their borders. This may be for a number
of reasons, including commitments to cultural preservation, national self-
determination, and economic protectionism.

In contrast, according to Open Borders, “borders should generally be
open and people should normally be free to leave their country of origin
and settle in another” (Carens 2013, 225). This may be for a number
of reasons, including commitments to cosmopolitan egalitarianism,
libertarianism, or Utilitarianism. Advocates of Open Borders may admit
of some restrictions on immigration, but these must overcome the strong
presumption that people have the right to travel and settle where they
would like. Of course, academic debates about immigration justice
usually involve more fine-grained distinctions than the one between
the conventional view and Open Borders (in addition to a variety of
justifications for various positions), but I hope that this rough divide will
suffice for my purposes.

Under the conventional assumption, immigration restrictions may be
justified if they promote a legitimate state interest and do not violate
human rights or minimal humanitarian commitments. Accordingly,
the conventional assumption offers firm support to vaccination-related
exclusion criteria, since vaccination-related exclusion criteria may
promote legitimate state interests. Even the CDC’s pre-2009 criteria
may seem to be justified under the conventional assumption, since a
state has an interest in having a healthy population, and since the pre-
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2009 vaccine exclusion criteria allowed USCIS to exclude aliens who
had not received the vaccines that ACIP had recommended for citizens.
Importantly, the conventional assumption places some limits on exclusion
criteria, and the pre-2009 CDC criteria may have violated those limits.
In particular, the conventional assumption requires states to respect the
human rights and the basic needs of potential migrants, even though the
conventional assumption does not require states to otherwise grant equal (or
any) weight to the rights and interests of potential migrants. For example,
it is inconsistent with the conventional assumption for a state to require
immigrants to be subjected to medical treatment or experimentation, since
there is a human right to be free from non-consensual medical treatment
and experimentation. Furthermore, the conventional assumption prohibits
racist or sexist immigration policies, and it requires societies to prioritize
admissions for refugees, i.e. people who have nowhere else to go. Even
though the pre-2009 criteria may seem to be justifiable, these moral side-
constraints may motivate two kinds of objections to these earlier criteria.
First, vaccination-related exclusion criteria would be unjust if they violated
a human right to be free from nonconsensual medical treatment. But we
can block this objection since (as I argued earlier) vaccination is not a
personal medical treatment. Second, vaccination-related exclusion criteria
might be unjustly discriminatory if they were applied only to members
of a particular gender, race, nationality, etc. In particular, it may have
been unjustly discriminatory for USCIS to require only girls and women
to receive the HPV vaccine. It follows that the CDC’s revocation of its
gender-specific HPV vaccination requirements was an instance of moral
progress from the point of view of the conventional assumption about
immigration justice.

The conventional assumption tells in favor of the CDC’s 2009 criteria.
A state has a legitimate interest in using efficacious means to protect
its members from serious harms and to fairly distribute the burdens
of providing valuable public goods. These are weighty state interests.
We might wonder, however, whether the 2009 CDC criteria will satisfy
the conventional assumption’s moral side-constraints. For example, the
2009 criteria do not explicitly prohibit race- or gender-specific vaccine
exclusion criteria. But perhaps we could protect against this worry by
observing that discriminatory vaccination requirements would not be
unjustly discriminatory if they helped to protect the community, e.g. by
ensuring that people who were much more likely to become victims and
vectors were vaccinated. In this case, forms of discrimination that would
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otherwise be unjust might be permitted. A fuller discussion of permissible
discriminatory coercion in the name of public health is, unfortunately,
beyond the scope of this paper. So, let’s move on to discuss whether
CDC’s vaccination-related exclusion criteria could be justified under the
assumption of Open Borders.

According to the idea of Open Borders, we cannot justify immigration
restrictions merely by appealing to the interests of the receiving country
(Carens 2013, 225). Instead, states must be able to justify immigration
restrictions impartially. They must be able to show that the reasons
for immigration restrictions are sufficiently weighty to defeat potential
immigrants’ interests in their freedom of movement, equal opportunity,
and socio—political equality (Carens 2013, 227-28). The mere fact that a
vaccine would be good for immigrants is insufficient reason to keep out
aliens who refuse to become vaccinated. So, it seems clear that the pre-
2009 CDC criteria will not be justified under the assumption of Open
Borders. Of course, the state has an interest in having the healthiest possible
population, but this consideration seems unlikely to be weighty enough
to defeat potential immigrants’ interests in the various freedoms and
opportunities that immigration would allow them to enjoy. Furthermore,
people who defend Open Borders because of their commitment to
eradicating various forms of global inequality (including inequalities of
health outcomes) may have weighty reasons to admit unvaccinated aliens.
If unvaccinated migrants from very poor societies become ill, they are
likely to receive better medical treatment in the US than they would have
received in their country of origin.'®

I think CDC’s 2009 criteria are likely to be justified under the assumption
of Open Borders. Even under Open Borders, states may restrict the freedom
of movement of unvaccinated aliens—and may undermine their equality
of opportunity and socio—political equality—in the name of protecting
the community from disease outbreaks (Carens 2013, 276-77). Here,
CDCs second criterion is apt. It requires that a vaccine protect against a
disease that may cause outbreaks. I think it is also consistent with Open
Borders for states to exclude people who refuse to make fair contributions
to public goods. A potential immigrant’s rights to freedom of movement,
equal opportunity and socio—political equality do not entitle her to free-
ride upon public goods. To make the point more abstractly: a person’s
pro tanto right to participate in a particular cooperative activity may be
defeated if she has an intention not to play by the fair rules that govern
that cooperative activity. (You don’t have to let a committed cheater play
in your card game, even if you ordinarily should let in new players.)

[ 121 ]



KENNEDY INSTITUTE OF ETHICS JOURNAL e JUNE 20T §

An advocate of Open Borders may object that what is unjustified about
the CDC’s 2009 vaccination-related exclusion criteria is not that they are
coercive, but that they are unequally coercive. They impose greater burdens
on aliens than the state imposes on its members.

It’s true that citizens of the US do not lose their citizenship if they refuse
to vaccinate, but domestic vaccination programs are more coercive than
they may first appear to be. For example, children who are citizens of
the US must receive a long list of “recommended” vaccines before they
will be permitted to attend state-recognized daycare centers or public,
private, and charter schools. Children must receive vaccines that protect
against the following diseases: mumps, measles, rubella, polio, tetanus,
diphtheria, pertussis, haemophilus influenzae type b (Hib), hepatitis A,
hepatitis B, rotavirus, varicella, and pneumococcal disease. Furthermore,
adult citizens are often required to receive even more vaccinations if they
want to attend university, or if they want to be employed in the military
or in the healthcare professions. For example, they may have to receive
vaccines against seasonal influenza and meningococcal disease. When it
comes to vaccines, perhaps the 2009 CDC criteria demand of immigrants
only as much as is (justifiably) demanded of US citizens.

I think this is largely correct, but alien vaccination requirements may
still seem to be both more coercive and more problematically coercive
than domestic vaccination requirements.

First, alien vaccination requirements may seem to be more coercive than
domestic vaccination requirements because citizens may avoid vaccinations
more easily than may aliens. For example, citizen children who are cared
for and educated at home can avoid vaccination requirements. Also, adult
citizens can avoid workplace vaccination requirements by choosing jobs
that do not require them to receive vaccines. Furthermore, many states
have permissive exemption policies and allow unvaccinated children and
adults to avoid vaccine requirements with ease and without penalty. In
contrast, it may be more burdensome for aliens to be exempted from
USCIS vaccination requirements. In particular, USCIS makes vaccination
exemptions available only through the I-601 waiver process, but the filing
fee for this form is $585 (as of 2013), and a potential immigrant may
also have to pay an attorney to complete the paperwork (USCIS 2013Db).
Furthermore, one must reject all vaccines to receive the I-601 exemption.
In contrast, the exemption application process in many US states is pro
forma—cheap and easy—and often allows for selective refusal.
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Recent and ongoing efforts to make domestic vaccination policies
more coercive may (partially) block the objection that alien vaccination
requirements are more coercive than domestic vaccination requirements.
In the past few years, some states in the US have made it more difficult to
receive vaccine exemptions (Gambino 2013; Tavernise 2012; McGreevy
and Lin II 2015; Michigan Department of Public Health 2015). Given
current popular and elite rhetoric on this issue, it seems likely that other
states will follow, and that domestic vaccination programs may become
more coercive in the future (see e.g. USA Today Editorial Board 2014).
And if domestic vaccination programs become more coercive, then this
will undermine the objection that vaccination-related exclusion criteria
are more coercive than domestic vaccination policies.

Second, US alien vaccination requirements may seem to be more
problematically coercive than US domestic vaccination requirements.
Most citizens are vaccinated when they are children. This means that
contemporary coercive vaccination of citizens may be more easily defended
by appeals to paternalism than the coercive vaccination of aliens may
be, since paternalism is generally a weightier reason to coerce children
than adults. Consider that the state is often permitted to constrain the
behavior of children to protect children’s interests. But paternalism is a
less weighty reason (some would say it is a much less weighty reason or
no reason at all) to coerce adults (Mill 1998, 1.9). So, the fact that citizens
receive almost all of their vaccinations as children, when the state has good
paternalistic reasons to require that they be vaccinated, means that the
vaccination of citizen children (even if it is coercive) may be more easily
justified by reasons of paternalism than may the coercive vaccination
of adult immigrants. Therefore, even if domestic vaccination programs
were just as coercive as alien vaccination programs, we would still need a
different justification for the coercive vaccination of adult aliens, i.e. one
that relied less upon paternalism.

A final reason to worry about whether CDC’s 2009 criteria could be
justified under Open Borders is that current US law requires immigrants
and persons seeking permanent legal residence to pay for their own
vaccines. And some vaccines are expensive, especially those for which
cheap generics are not yet available, e.g. the HPV vaccines. So, USCIS
vaccination requirements may (unintentionally) serve as a proxy for
policies that prioritize admissions for wealthier aliens, since they may make
it easier to exclude poor people. Of course, advocates of the conventional
assumption may be content to prioritize admissions for the wealthy,
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since it may be in a state’s interest to admit wealthier people. However,
prioritizing admissions for wealthier aliens is unlikely to be justified under
the conditions of Open Borders, since a society’s interest in having wealthier
members seems unlikely to defeat a potential immigrant’s rights, e.g. to
freedom of movement, equal opportunity and socio—political equality. So,
if US immigration policy is going to realize the ideal of Open Borders, and
if the US seeks to maintain the 2009 CDC criteria (which it has very good
reasons to do), then the US ought to assist poorer aliens in paying for their
vaccinations or it ought to remove expensive vaccines from the USCIS list.

5. IMPLEMENTAION ISSUES AND HPV VACCINATION

I hope to have shown that there are good reasons to reject CDC’s
pre-2009 criteria—the criteria that led to the (short-lived) requirement
that immigrant girls and women receive the HPV vaccine. I also hope
to have shown that the current CDC vaccination exclusion criteria are
well-justified from the point of view of immigration justice, on either the
conventional assumption or the assumption of Open Borders. But I think
it remains an open question whether HPV vaccination may be required
of immigrants under the current criteria. I began this paper by discussing
the role that the new HPV vaccine played in the development of CDC’s
2009 vaccination-related exclusion criteria. I want to close this paper
by reflecting on whether HPV vaccines could be required of immigrants
under the current criteria.

CDC has made up its mind. It claims that

HPV does not meet the new vaccination criteria set by CDC and is not
required for the immigrant medical exam. HPV is not known to cause
outbreaks. Also HPV is the most common sexually transmitted infection
(STI) in the United States and is not close to being eliminated at this time.
(CDC 2012a)

CDC does not treat a failure to be vaccinated against HPV as a reason to
permit a person to be excluded from entry or permanent residence.

I do not think it is so clear that current CDC criteria rule out HPV
vaccination requirements for immigrants. At the very least, we should
not take CDC’s judgment as the final word on the matter. In some cases,
CDC has gotten things wrong, while in others we may still raise important
questions. For example, I do not think CDC can justify its current policy
of requiring immigrants to be vaccinated against tetanus. Tetanus cannot
cause outbreaks; it is not even infectious. There is currently no hope of

[ 124 ]



NAVIN e HPV AND THE ETHICS OF VACCINATION REQUIREMENTS

eliminating tetanus, since the bacterium that causes this disease is endemic
in the environment. So, the vaccine for tetanus clearly does not meet either
the second or third of CDC’ 2009 criteria. There may be other reasons
to require tetanus vaccination, but they are not to be found in CDC’s
2009 criteria.'

Let’s look more closely at the reasons CDC gives for why HPV does not
meet its 2009 vaccine exclusion criteria. First, HPV-related diseases are
nowhere close to being eliminated in the United States. Also, since current
HPV vaccines offer protection against only some of the strains of HPV,
these vaccines are, in principle, unable to eradicate all HPV diseases. But
CDCs claim that HPV is “not close to being eliminated” overstates the
demands of its third criterion, which requires only that the “vaccine must
protect against a disease that . . . is in the process of being eliminated in
the United States.” Is it too much of a stretch to think that the current
HPV vaccines are part of a “process” of eradicating HPV diseases? Higher
rates of HPV vaccination (at which current US public health policy aims)
may lead to the eradication of the strains of HPV that current vaccines
protect against. Indeed, there is evidence that even today’s relatively low
rates of HPV4 vaccination have already caused dramatic reductions in the
incidence of the HPV strains this vaccine protects against. For example,
one study found that the incidence of HPV-6, -11, -16, and -18 among
females between the ages of 14 and 19 dropped by 56 % in the 4 years after
the 2006 introduction of the Gardasil (HPV4) vaccine (Markowitz et al.
2013). And we accomplished this amazing result—which should reduce
that 14-19 year old cohort’s rate of cervical cancer by close to 40%—
with a relatively low vaccine uptake rate (only around 30%). Since HPV
vaccination efforts may have already saved thousands of lives, I think it
is at least plausible to think that current HPV vaccination efforts are part
of a “process” of eliminating HPV diseases. If the HPV vaccine does not
now meet CDC’s third criterion, it seems likely to meet that criterion in
the near future.

What about HPV vaccines and CDC’s second criterion? CDC claims
that HPV “is not known to cause outbreaks” (CDC 2012a). It is true
that HPV cannot cause outbreaks under current conditions, because (to
quote CDC), “nearly all sexually active men and women get it at some
point in their lives” (CDC 2014a). But what if HPV-16 and -18 became
relatively uncommon (a goal at which public health authorities are certainly
aimed)? Under this hoped-for future condition, it seems to me that HPV
vaccination could prevent outbreaks, i.e. “more cases of disease than could
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be anticipated.” So, even if the HPV vaccine may not now satisfy CDC’s
second criterion, it may satisfy that criterion in the future, if domestic
efforts to promote HPV vaccination are successful. Therefore, CDC should
be open to a future reexamination of whether HPV vaccination satisfies
their second criterion.

6. CONCLUSION

I have offered a general defense of CDC’s 2009 vaccination-related
exclusion criteria. And I have argued that HPV vaccination may meet
these criteria, if not now, then at some near future time. This is a striking
conclusion, since CDC’s 2009 criteria resulted from its objection to the
fact that its previous policy led to HPV vaccination requirements for aliens.
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NOTES

1. This statute allows unvaccinated people to be excluded, but an alien’s vac-
cination status is not sufficient to generate a legal right to enter or to remain
in the country. Also, USCIS has discretion to admit people who are not vac-
cinated against ACIP-recommended vaccines.

2. HPV causes cancers of the cervix, vulva, vagina, anus, penis, throat, and
tonsils, but the rates of HPV-caused cancers are significantly higher among
women than among men (CDC 2014a; CDC 2011).

3. To be clear, Chen focuses on gender equality in domestic laws surrounding
HPYV vaccination. But her arguments apply also to USCIS policies (2012).

4. The other change in HPV vaccine policy during this time was that the FDA
approved (and CDC began recommending) another HPV vaccine, Cervarix
(CDC 2010). Like Gardasil, Cervarix protects against strains 16 and 18,
though it does not protect against strains 6 and 11. So, Cervarix is a bivalent
HPV vaccine (sometimes called HPV2), while Gardasil (HPV4) is a quadri-
valent HPV vaccine.

5. We might wonder whether the second and third criteria are meant to be
individually necessary or whether only their disjunction is supposed to be
necessary. For example, perhaps it would be enough if (1) the vaccine were
age-appropriate and if (2) the vaccine prevented against a disease that caused
outbreaks, even if (3) the disease the vaccine protects against had 7ot been
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eliminated and even if there were 70 current process towards its eradication.
However, I do not think that a broader reading of the relevant CDC docu-
ments supports this interpretation. Consider what CDC say about the Zoster
vaccine (which protects against shingles):

Zoster does not meet the new vaccination criteria set by CDC and
is no longer required for the immigrant medical exam. Zoster is not
known to cause outbreaks. Thus, it does not meet the new CDC vac-
cination criteria. (CDC 2012a)

Here, the fact that Zoster fails to meet the second criterion is sufficient to
justify its exclusion from the list of USCIS-required vaccines. This supports
an interpretation of the 2009 CDC criteria according to which each of the
three criteria expresses a necessary condition for making a vaccine required
by the USCIS.

This criterion does not (on my view) add anything to the pre-2009 policies.
This is because ACIP has always recommended only age-appropriate vac-
cines. As CDC puts it: “ACIP recommends vaccines for a certain age range in
the general U.S. public. These ACIP recommendations will be used to decide
which vaccines are age appropriate for the general immigrant population”
(2012a). Since it was pre-2009 policy to require ACIP-recommended vaccines,
it was also pre-2009 policy to require only age-appropriate vaccines.

Here, I resist Luyten et al., who argue that noncontribution to herd immunity
is always “in itself a harmful act” (2011, 283).

The UN Committee on Economic, Social and Cultural Rights has found that
the right to health identified in the International Convention on Economic,
Social and Cultural Rights (ISESCR) includes “the right to control one’s health
and body . . . such as the right to be free from torture, non-consensual medical
treatment and experimentation” (UN Committee on Economic, Social and
Cultural Rights 2001, 130).

The Patient as Victim and Vector is the definitive treatment of the complexi-
ties raised by the dual role of the person infected with a contagious disease
(Battin et al. 2009). In an earlier article, the authors of that book (joined
by J. Botkin) observed that, “If we consider the patient’s status as victim,
or as vector, the emphasis might shift, from the health care that might be
most desirable for the individual patient to broader social concerns and the
worldwide distribution of care that might enable all to achieve opportunities
over a reasonable life span” (Francis et al. 2005, 314).

In some of my other work I have argued that the balance of reasons may
sometimes incline in favor of coercive vaccination (Navin 2016, chap. five).
In short, I think that coercive vaccination is permissible when it is a neces-
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sary means for protecting the best interests of children, preventing people
from infecting each other, or ensuring that citizens make a fair contribution
toward efforts to create and maintain herd immunity. Others have made
similar arguments. See e.g. Field and Caplan (2008), and Viens, Bensimon,
and Upshur (2009).

Here, I assume that there is nothing uniquely problematic from the point of
view of immigration justice about exclusion criteria that act only as proxies
for the domestic laws of a society, i.e. exclusion criteria that coerce immigrants
only as much—and for the same ends—as domestic laws coerce citizens. If an
immigration policy requires only that immigrants follow justified domestic
laws, then I think it follows quickly that the immigration policy is justified.
The following two paragraphs have benefitted from Wellman (2015).

I thank Peter Higgins for suggesting this point.

I suspect that the failure of the tetanus vaccine to meet CDC’s criteria has
been overlooked because vaccines against diphtheria and pertussis are now
widely available only in combination vaccines that also include the tetanus
vaccine, and because requiring vaccines against pertussis and diphtheria can
be justified in terms of the 2009 CDC criteria (Centers for Disease Control
and Prevention 2013a). However, since the tetanus vaccine does not satisfy
CDCs criteria, there is good reason for the US to support the wide availability
of diphtheria and pertussis vaccines that do not include the tetanus vaccine.
I have found no evidence of efforts in this direction.
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