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2 The Republican Law of Peoples

A Restatement

Philip Pettit

This essay tries to provide a sketch of the international arrangements that
we ought to recommend as means for coordinating and organizing the
behavior of national states, as they currently exist.! Rousseau argued for
taking men as they are and looking at the law as it might be.? Taking states
as they are, in a variation on that principle, I ask about the international
order as it might be. There is room for debate, of course, as to whether
there ought to be national states of the kind with which we are familiar, or
whether such states ought to have their existing territories or powers. But
that is not the sort of discussion that I shall be pursuing here. For good or
ill, T shall assume that there is unlikely to be a sea change in the configura-
tion of national regimes and ask only about how those regimes ought to
be internationally ordered.

Iapproach the topic from the viewpoint of the long republican tradition,
using ideas developed in recent versions of a neo-republican philosophy of
politics.? The core thesis in that tradition is that freedom is the paramount

UThis is a thoroughly revised version of Philip Pettit, “A Republican Law of Peo-
ples,” European Journal of Political Theory 9, no. 1 {2010): 70-94, For a further
discussion of the issues addressed see Pettit, Just Freedom: A Moral Compass for a
gfomplex World (New York: W. W. Norton, 2014), ch. 6.

? Jean-Jacques Rousseau, The Social Contract and Disconrses (London: J. M. Dent &
Sons Ltd., 1973).

3 An up-to-date list of English works in neo-republican thought should include
these books: William Brugger, Republican Theory in Political Thought: Virtuous
or Virtual? (New York: Macmillan, 1999); Iscult Honohan, Civic Republicanism
(London: Routledge, 2002); Frank Lovett, A General Theory of Domination &
Justice (Oxford: Oxford University Press, 2010); Jose Luis Marti and Philip Pettit,
A Political Philosophy in Public Life: Civic Republicanism in Zapatero’s Spain
(Princeton: Princeton University Press, 2010); John Maynor, Republicanism in the
Modern World (Cambridge: Polity Press, 2003); Eric MacGilvray, The Invention of
Market Freedom (Cambridge: Cambridge University Press, 2011); Maurizio Viroli,
Republicanism (New York: Hill and Wang, 2002); Philip Pettit, Republicanism:
A Theory of Freedom and Government (Oxford: Oxford University Press, 1997),
Paperback ed., with postscript [1999}; Quentin Skinner, Liberty Before Liberal-
ism (Cambridge: Cambridge University Press, 1998); Lena Halldenius, Liberty
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ideal in political life, and that freedom requires, not just the absence of
arbitrary interference by others in your affairs, but also the absence of
a power of arbitrary interference on their part: the absence of domina-
tion. Here I look at the international arrangements that might provide
each people with a collective version of individual freedom, giving it a
non-dominated status in relation to other states and other international
agencies,

The paper is in seven sections. In section 1, I present an assumption about
the natuse of different states that shapes later discussion. In sections 2 and 3,
Ilook at the nature and disvalue of domination in the interpersonal relations
of individuals and the international interactions of peoples. In the following
two sections, 4 and 5, I consider the sources of international domination and
rehearse the sorts of remedies that might help to alleviate it. And then in sec-
tion 6, I look at the advantages of highlighting the ideal of non-domination
in this context rather than the thinner ideal of non-interference or the richer
ideal of cosmopolitan justice.

Revisited (Lund, SE: Bokbox Publications, 2001); Pettit, ust Freedom: A Moral
Compass for a Complex World; Pettit, On the People’s Terms: A Republican The-
ory and Model of Democracy (Cambridge: Cambridge University Press, 2012);
Fabian Schuppert, Freedom, Recognition and Non-Domination: A Republican
Theory of (Global) Justice {Dordrecht, NL: Springer, 2014); these collections of
papers: Samantha Besson and Jose Luis Marti, eds. Legal Republicanism (Oxford:
Oxford University Press, 2009); [seult Honohan and Jeremy Jennings, eds., Repub-
licanism in Theory and Practice (London: Routledge, 2006); Cécile Laborde and
John Maynor, eds., Republicanism and Political Theory (Oxford: Blackwell,
2008); Andreas Niederberger and Philipp Schink, eds., Republican Democracy:
Liberty, Law and Politics (Edinburgh: Edinburgh University Press, 2013); Daniel
Weinstock and Christian Nadeau, eds., Republicanism: History, Theory and Prac-
tice (London: Frank Cass, 2004); Martin van Gelderen and Quentin Skinner, eds.,
Republicanism: A Shared Ewropean Heritage, 2 vols. (Cambridge: Cambridge Uni-
versity Press, 2002); and a number of studies that deploy the conception of freedom
as non-domination, broadly understood: Richard Bellamy, Political Constitution-
alism: A Republican Defense of the Constitutionality of Democracy (Cambridge:
Cambridge University Press, 2007); James Bohman, Democracy Across Borders:
From Démaos to Démoi {Cambridge, MA: MIT Press, 2007); John Braithwaite and

Philip Pettit, Not Just Deserts: A Republican Theory of Criminal Justice (Oxford:

Oxford University Press, 1990); Henry Richardson, Democratic Autonomy (New

York: Oxford University Press, 2002); Steven Slaughter, Liberty Beyond Neo-

Liberalism: A Republican Critique of Liberal Government in @ Globalising Age

(London: Macmillan Palgrave, 2005); Stuart White, Building a Citizen Society:

The Emerging Politics of Republican Democracy, ed. Daniel Leighton (London:

Lawrence and Wishart, 2008); Cécile Laborde, Critical Republicanism: The Hijab

Controversy and Political Philosophy (Oxford: Oxford University Press, 2008);
John Braithwaite, Hilary Charlesworth, and Adérito Soares, Networked Gover-

nance of Freedom and Tyranny: Peace in East Timor (Canberra: ANU Press, 2012).
For a recent review of work in the tradition see Frank Lovett and Philip Pettit,

“Neorepublicanism: A Normative and Institutional Research Program,” Ansnual
Review of Political Science 12 (2009): 11-29.
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1 STATES, REPRESENTATIVE AND UNREPRESENTATIVE

States divide on two dimensions relevant to the issue of_ hovs}f1 _rh;y; Eeugk;; tec;alz:
organized internationally. One bears on the.measure in whic! ! gb crate
effectively, the other on the measure in which they are controlied by
pe?}lxeeskirs& distinction marks the divide between effelctive Statzs'thiz E;ai‘\,r:
i i i i effes
the capacity to provide for basic services to theu“ p?pu gtnonflax} elfréective re
+ lack this capacity. Signs that a state is functionaliy ine
:;ﬂi;e:eg;i will be civil gvar, unchecked famine, continuing genﬁmfiﬁéfzfxezlt?jz
of warlords, and general lawlessness. A state that is fu{lctlona ly 11t letive
will be unable, intuitively, to claim to speak or act for 1ts“p§op e]“:'cal p
have the capacities required in a state that san count asu the po 1t ante tha% -
nization of the people,” iln Rawls’s phrase,* or as I'shall say, a s
ive of its people. ) )
ICP;ZS: xs];zg:d (c)iistingtioi divides functionally effec('lve st;at;s into tholzes: t;llltfctl
“satisfy a further requirement for being representative o their ly(meopact and
those that do not. Even an effective state v~{111 be ur}able to speal or't rase
proper representative of its people un!ess it gives its members xtns;ixhu ol
resources—in the ideal, rights of election, contestation, accoin ad ty, ane
the like—that enable them to exercise more or less.equally sd zz;eescicr)lnthei;
though perhaps only at a general level, over what it say§1an .(.) n theit
name. Some effective, popularly controlled states may fai occasionally <
contingently to be controlled by their peopl§s, but they wxlz remain lei‘;] !
sentative insofar as the people at least retain the means 0h exp(;smg and
correcting such failures. Effective states that fall too far s ort-lc; fR(l)l:n lar
control to be able to claim to speak and act for their peoples wi d?l more
widely and more deeply, denying their members the means required fo
i ogation and invigilation. '
1nt;$p%ymg the distinc%tion between states that are SubieCt .tokeqi::ile); s;i;e,i
popular control and those that are not raises particularly tric 311 b.e opu
lar control comes in degrees on two distinct fronts: the contro. m;}f v
or less determinative of government policy, on the one hand, and it rr:ae}fme
more or less equally shared among members, on the ot}l:er. At Tnztz):; tha;
we might regard only fully democratic states—and per1 aps otn )iled s that
approximate a high ideal of democracy’—as popularly clonA TO. m;;tiomny
other extreme, we might hold that any state thgt respects the “’:e ationally
recognized human rights of subjectst—in particular, their rig tii o etepwm
sion and association—is subject to popular control; after all, such a sta

4 John Rawls, The Law of Peoples (Cambridge, MA: Harvard University Press,

1999), 26.
¥ Petti le’s Terms. o ‘
slz?ﬁgiie?'ﬁfhéeii?%ie Idea of Human Rights (Oxford: Oxford University Press,

2009).
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presumably be responsive in some measure to the opinions and criticisms
freely expressed among the population. The argument that follows presup-
poses that we can draw the distinction between popularly controlled and
uncontrolled states—and, of course, the distinction between functionally
effective and ineffective states—Dbut the argument will go through, no matter
where exactly the divide is located. I shall generally assume that it should
be located at a point nearer the less demanding extreme, but nothing much
hangs on that assumption.

However functional effectiveness and popular control are interpreted, the
distinction between representative and non-representative regimes directs us
towards real differences between states, and these differences are crucial for
the question as to what international arrangements should be put in place.
If a state is functionally ineffective or popularly uncontrolled, there is no
reason why the international order should seek to promote its interests as
a state. Or at least there is no reason for it to do so, assuming that the ulti-
mate goal of that order should be to serve the interests of individual human
beings; serving the interests of an ineffective or uncontrolled state may hurt,
rather than help, the individuals who live under it. If a state is fully repre-
sentative of its people, however, then things will be very different. Such a
state will look after its own members, on terms that they themselves impose,
and it would be objectionably intrusive of other agencies in the international
order to assume responsibility for those individuals. The concern in the

international order should be to accommodate that state appropriately, this
being the way to accommodate the people that it represents.

Assuming thar we have identified representative states, the first problem
in international normative theory is to identify the basis on which we should
assess the different dispensations under which those states might operate
and relate to one another. And the second problem is to determine how the
international order established among such states can and should deal with
the harms and losses suffered by the members of functionally ineffective and
popularly uncontrolled regimes.”

In this paper I shall look at the first of these issues only. But it is worth
noting, for the record, that the ideal of non-domination to be supported in
discussing the first issue has important lessons for the second as well.8 It
would argue that representative states, operating through the international

7'The sequencing of issues into primary and secondary problems is broadly in the
spirit of John Rawls’s work on the law of peoples, though he tends to make it a mat-
ter of stipulation, not something for which argument is needed. See Pettit, “Rawls’s
Peoples,” in Rawls’s Law of Peoples: A Redlistic Utopia, eds. Rex Martin and David
Reidy (Oxford: Blackwell, 2006); Rawls, The Law of Peoples.

* Philip Pettit, “Legitimate International Institutions: A Neorepublican Perspective,”
in The Philosophy of International Law, eds. Samantha Besson and John Tasioulas

(Oxford: Oxford University Press, 2010), 139-60; Pertit, “A Republican Law of
Peoples”; Pettit, Just Freedom.
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i i ights
der, ought to protect the peoples of oppressive states ag.a}nst 'kxtgrrxizzl:t%gn
o by heir governments; protection might involve diplomatic 1 ;
b e gb rgo, or even military intervention. It wguld argue tha
an e emf augalr’d the peoples of ineffective states aganst <:‘1est1tutlon,
Fhey 0\{gh€ deS at:f like. And it would require that whatever actions 1repre—
e v st s take, they should take them only when the collateraf cos}:s
i h the,prospective benefits, only on a basis that allovvs1 or }t! e
o outwelgf independent, representative states among the peoples ; hey
dev:rlxotl:)rrsleel::reo and oily in multilateral exercisefs that gualrdda%laoxfxsstt ;?:9 ing
he f the goodwill of any single donor .
e Phe 0(1; }ec::lip(fr? ti?t)zzﬁggvts?:;xen, i%limited in two distinct ways. It ?erit;s
The lssum tion that states will remain in plgcc, more of lessh as t ezs umé
o o ks pnl at the form that the international order ought 10 assur
?nd ‘t 109 : Oelaytions between those states that can count as represe{ltatlv?
mf 8;1:;;1 glerz)gplres being more or less functionally effective a}\d pﬁp\l}z; ?Sct(())r;
(t)rotlled. gm the ,discussion, it should b§ noticed, ;s lhnuttz;l :1 ac;t oe\; e g 100
| set aside the question of what certair, powerl.g Stl:e may O e o,
states as a matter of historical justice. I set aside tu 1?[ eson 28 40 o
independently of international aFra.ngem'ents, Sta;es. os gAnd e o aide
seek asylum or refugee status Wlthm their boun ;\nte {(en d findly e
explicit questions about the actions that ought to i a] K ies.
by non-governmental organizations gnd other such in o tional
There are two ideals that often figure in the assessm o O e very
arrangements amongst representative States. At one.e);tred ail here s b
rminimal ideal under which representative stgtes——;n eethis St e the
enjoy non-interference in their internal affglrs,_ v;fllleret‘un S e haps
absence of military intervention and Csl\lxllzzisug ;;11 ; ﬁzéon: D e, At
nce of economic pressure, cu ' , ke, &
ttklzz gt)}:r extreme, there is the rather richer ideal under \»«;};;cg;efcrﬁis:vemem
states—and again, perhaps, all states—ought to ar;:alrcxlgemt s own
of distributive justice across the pe9ples of tho[e w;r ,t B e
countries. On this cosmopolitan picture, justice ;sf e e e, it
the international as in the national scene, althogg' (t)he one doma’ins.“’
tional reasons it may not make the same demfm s dm], e i which
1 want to argue that a much more attractive i el e mother
representative states are enabled to avoid domination, W

i falls of human

T assume that wile these may b 100t 0L T el S oral and poliical

. entative states, there will nol by b A hemsclves;

Welfareolfncr:s::;mm and correction available within those countries 3
means

wi i i interrlational
thus in normal Cil'CleStaﬂCﬁS, the A ll] not constitute 1S81E8 that the
y Y

?;féel:a}:isstg aggiizssi’olitiml Theory and International Relations [1999 ed.] (Princ-

eton: Princeton University I’ress 979); Thomas Pogge An Egalitarian Law of
n iversity P , 1 4 Y EECy &
ICOOPICS, Phdosophy & Public AffalTS 23, no 3 (1993)‘- 195-224
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state, or by a non-state body. This is an attractive ideal, as we shall see,
because it is required for the protection of the individual members of repre-
sentative states against domination from outside. The ideal is richer than that
of non-interference, yet not so utopian as the cosmopolitan ideal of justice,
It supports the Rawlsian proposal that representative states ought to live in
mutual respect, but it focuses attention, unlike Rawls himself, on the precon-
ditions that must be fulfilled to make such a regime of respect possible.
Non-domination is equated with freedom within the long republican tra-
dition and so the argument I sketch can be cast as the development of a
republican or neo-republican perspective on international normative theory.
It takes a rather different line from other republican approaches, however,
because it starts from states as they are, and sequences the issues discussed
in a broadly Rawlsian way. Other republican approaches tend to look more
radically at how individuals can be better served by transformations in the
international order.” The approach taken here is not necessarily inconsis-
tent with the lines argued in those other treatments; it shares a common

insistence on the importance of non-domination and differs mainly in the
questions it addresses.!?

2 THE NATURE OF DOMINATION

The Domination of Individuals

Before looking at domination in an international context it will be useful to
provide a more general account of what domination involves. I will deal first
with the domination of individuals, looking at what it means for one person
to dominate another in a particular choice, and then at what it means for
one person to dominate another, period.

1 dominate you in a particular choice, say one involving the options, X,
Y, and Z, to the extent that I have a power of interfering in that choice. But

" Lawrence Quill, Liberty after Liberalism: Civic Republicanism in a Global Age
(London: Palgrave Macmillan, 2005); Slaughter, Liberty Beyond Neo-Liberalism.
Bohman, in Democracy Across Borders, focuses on the transformation of democ-
racy that can and should be achieved in the international forum and how this can
affect national states. [ am very sympathetic to his reworking of various democratic
concepts bur believe that those of us who work in the frame adopted here can also
make use of many of those ideas.

"2 For an exploration of the significance of the republican tradition on quite another
front see Daniel H. Deudney, Bounding Power: Republican Security Theory from the
Polis to the Global Village (Princeton: Princeton University Press, 2007). His concern
is with ideas about the institutions whereby “republican security” can be ensured:
“The tradition of republican security theory begins in classical antiquity, not the
modern Enlightenment, and its Enlightenment culminations are in Montesquieu and
the American founding, not Kant. Three of the most powerful ideas in contemporary
international Liberalism, democratic peace, commercial peace, and international
unions, are the legacies of Enlightenment republican security theory” (269)

Republican Law of Peoples: Restatement 43

i i o
hat is interference? We may take it to involve any one of three so(r)tfsthi
thearvenrion in the choice. First, it may involve removing one of 1;101'2 of the
o tions, via force or agenda-setting or whatever, whqher or m:»tl ther vl
PPmade’known to the agent affected. Second, it may mvolv;1 rep acu}lg:l)jgr OL..
. i i i Ity on its choice, whe
s, say by imposing a penalty -hoic A
o O o ent And third, it may involve
i i de known to the agent. An s
ot this replacement is ma . hi v
nmisrepresel;ring one or more of the options, say <by decelvmg,rhe agentti Oarsl ©
relevant facts about the options or by manipulating hthe agent’s p;:c:g o ot
i i se is 1 -
i hand means. Interference in this sen: ‘
the options by under ( : § e s
i hoice of an option, but rather i .
matter of preventing the ¢ : rethes it comes n degriess
is i ent of an option may involve :
this is because the replacement C r gher
penalty, and the misrepresentation of an option may be more or less ser
s
: 13
nd inescapable. '
: Underst%od in this way, interference contrasts w1tfh thl:e ther f;zrrr;isczf
. . a i )
i i i which I reward you for choosing
intervention. One is the offer in whi val u for choosing & parscs
i i v n a position still to choos: s
lar option, say X. This leaves you in ion. e beween B
i tion, which is to choose X a
Y, and Z; it merely adds a fourth option, ' > X a ‘
re’ward- i,n short, to choose X-plus.'* Another non—mter}fermg zxtertvenzll;)rr;
: ; i i i the struc
i it i es called, in which I change
is the nudge, as it is now sometim : peture
or architecture of the choice in a way that affgcts you, without r'elflnovclﬁiice
replacing or misrepresenting any option; while leaving you V:!Ycheaheal[hy
between healthy and unhealthy food, for1 exjmple,'l m?y ;:lx; the heathy
i i ition.!S And a third, non-intertert
food in a more salient position. R ¢ tion
i ion i i k to inform you of the respective mer
is the act of persuasion in which I see ‘ pective merits
i by to the choice of a particular a
of the options, and to lead you the?re che . "
tive; if tlixere is no misrepresentation, then this intervention too leaves yi
with your original choice.

13 Sometimes interference is equated with prevention only: that isZi tlI'AJe ;em:)i\t'al Ii-fé::
option. See lan Carter, A Measure of llfreed;)lm (S)ixfor{ié S:lfgr Ox?;;’derij nchrsit}i
9); Matthew H. Kramer, The Quality of I'reeaom : .
%’3353)’20023{)- ;mlel Steiner, An Essay on Rights (Oxford: Blaclé\}z\zll, 19941%’(3 zr:i%,l z'f:;ri
debate on th,e issue with republican thinkers, see Laborde and Maynor,
1 itical Theory. ) o
,‘?%V‘z;‘: gfo iK‘eCprloitat}i‘vc offer: the offer that drives a hard bargain vgllrrl}é ns{og\]:o[ﬁz
in a weak bargaining position, persuading them to accept an arrang O
grounds that there is no acceptable alternative and they do not ha‘;[ oyrwid
choice in the matter? (See Serena Olsare;t)i,) %ﬁ;eny. Eeasr‘\agf‘fzg:distaf:cepated A
bridge: Cambridge University Press, ;00 -) That suc! L e P here domt
n who is made the offer is alrgady in a vulnerable po ) n
:’:;;;:Cif Tirljgly to oceur. The offer itself will perpetrate a harm if, as Js'scfalgrl?t(:e?
such circumstances, it sets up a relationship_where further domulla'no: ‘erson’s posi:
if it does not set up such a relationship, then it may better tk;f exp ;)l'treexpl gttt
tion, though it will hardly reflect well on tl'ae ck;;xracter of the exploiter.
i ion of this point with Arudra Burra, B
fgxizsiz:)}x:;e“tji l"sl?k;laslsel:’ l:ir(\)d'Casf Sunstein, Nudge: Improving Decisions About Health,
Wealth and Happiness (London: Penguin Books, 2008).
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What distinguishes interference, on the face of it, from such other inter.
ventions and makes it unwelcome? In a phrase: because it puts you under
the will of another. Thus I do not interfere with you in the intended, objec-
tionable sense if my action is non-intentional, as when it results from a slip
or an oversight.s I do not interfere with you in that sense if my action is
involuntary, as when my public office requires me to do something that
frustrates you and I have no chojce in the matter.\” And I do not interfere
with you in that specific sense if my action is non-arbitrary, as it used to be
put; if it is conducted on your terms, as when you have instructed me to
deny you something—if it is fike the imposition of Ulysses’s sailors when
they keep him bound to the mast. 18 Interference in the sense intended here is
either pursued for its own sake, out of sheer malice, or as a means to, or as
a foreseen byproduct of, advancing a distinct, discretionary end.

While my interference in your choice involves an intentional, voluntary,
and arbitrary action of removing, replacing, or misrepresenting one or more
of your options, any domination I enjoy over you in that choice is a result of
my having a power of such discretionary interference in the choice. And that
power may belong to me, of course, not because of my intentional efforts,
but as a byproduct of inherited resources, physical or psychological, legal
or cultural. Indeed, having the power of discretionary interference in your
choice may not even be something I take pleasure in; 1 may wish I did not
have it.

Anticipating discussion in the next section, why is domination, like inter-
ference, likely to be unwelcome? The core reason is that, [ike interference, it
puts you under the will of another, If [ haye a power of interference in some
choice on your part, then whether or not I actually interfere, your capacity
to act according to your own wishes will depend on my being and remaining
good-willed towards you. Thus, you will depend on the state of my will, and
whatever you manage to do, you will do by my implicit or explicit permis-
sion. My will, not yours, will be in ultimate charge of how you behave,

The domination T enjoy over you may obtain in one or another degree
insofar as the interference I can practice comes in degrees. But it will also
obtain in one or another degree to the extent that my power of interfering in
your choice comes in degrees. The degree to which I enjoy a power of inter-
ference will be determined by how far I can pracrice interference—whether

—_—
6 Tsaiah Berlin, Two Concepts of Liberty (Oxford: Oxford University Press, 1958), 1.
7 Serena Olsaretti, Liberty, Desert and the Market,

"$Pettit, On the People’s Terms, ch. 1. Notice that on the usage adopted here, whether
or not an act involves interference in the unwelcome sense is established by a matter
of fact: by whether it is pursued without awareness of the effect on the victim, or for
reasons that by accepted criteria leave the agent no choice, or under terms established
by the victim. This observation is particularly important in the case of arbitrariness,
since others have offered normative accounts of the idea: see Bohman, Democracy
across Borders; Richardson, Democratic Autonomy. For a distinct, bur still non-
normative, account of arbitrariness, see Lovett, A General Theory.
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o El1"fsxﬁzfee:ll);)ervaations nian that you or someone acting in your m;g;;jstu rlrtlia?;
reduce my domination of you in r.elation to any choixce by guttlnlg. lk i r:: tha.t
or costs in the way of my interfering, or by m1sle§d111g me into tdl'lf?‘ 1g .
you have done so; being misled on this matter will constitute a di : icu t}ér o
me in the exercise of my power. Otherwise put, you can reduce my pow v of
domination by interfering with the interll‘efence option _thgt zlny povlver git ‘
me: you can remove that option by a sufﬁc?ently large difficu tyE rle‘p ace i 1y
a cost that you impose, or misrepresent things so that I do not fully app
ibility of interfering. o
ﬂfe_;:: [l):sssscigslaybout ways ingwhich you can reduce my dommam)dn are
matched by parallel lessons about ways in which you c:}n.not lpre t(ixn o os;)r.
Thus you cannot reduce my dommat}on, my power of inter eml%e " gmce
choice, by making me an offer, imposing a nudgg that structulres oice
so that [ am less fikely to interfere, or by pegsuadlllg me that there are t,e od
reasons why I should not interfere. All such interventions leave m)fr powactu-
interference in place, even though they may affect the chanceIs qllﬁierfere
ally interfering with you. They may make it }ess pr(?bable tlhat ;m Ild rfere
but they all leave me with access to the option of interfering, shou
© ;i(;;;; that these remarks suffice to sbow what‘makes it ihe cas«;{ ;iml:
one person dominates another in a particular choice. gut what maother
the case, to go to a stronger possibﬂit;{, that one person omlga‘:es annswer,
period, and not just in this or that choice? The more or les;1 o v1ou§ :har e
is that one person will dominate another as a person to the exten hat he
dominares that other in choices that have a salient s1gmf1canc§ in rela SloCh
between people. But what, then, are the choices that deserve to be given su
A K ,
Slgrlclf;f:er;;z:lse is: those choiceg that have traditionally bleen céesgnbee(:,s gs:-l
ticularly in the republican tradition, as Fhe fundamenta or basic p onal
liberties.” These are the liberties associated gengrally vylth bclzmg al w©
think as you will, being able to say v.vhat you tl.\mk, being able to s::;’ e‘r
ate with anyone who will associate with you, being able to ;novefw rever
you wish within the society, being ab!e.to tak.e any of a nuz‘nl er(()‘l a;ta; able
occupations, being able to use your leisure time as you will, an o ; urse
being able to exercise the rights of ownership that local, presumptively fair,
property conventions give you. -

"% John Lilburne, The Legal Fundamental Liberties of the People of England,
Asserted, Revived, and Vindicated (London: 1646).
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These personal liberties are distinguished by a number of features. First,
they are personally important choices: they hold out the prospect, for any-
one who can exercise them, of achieving a full and meaningful life. Second,
they need to be specified in every society by public law, so that vatious
ambiguities are resolved as a matter of common awareness: for example,
the ambiguity in whether hate speech is to count as a basic liberty, or in
whether owning land means owning the mining rights in the land. Third,
they have to be specified in a way that makes them accessible simultane-
ously to all; otherwise it would make no sense to look, as the republican
tradition looks, for a world in which people equally escape domination.
This means that the liberties cannot be competitive choices such that one
person’s enjoying them reduces the likelihood of others doing so. They
should be publicly specified so that, manifestly, people are able to exercise
any one of them at the same time that others exercise it and someone’s
exercise of any one liberty does not take from the satisfaction of others in
exercising that or other liberties.?

If public law is to specify people’s basic liberties, it must equally be expected
to protect people—and even perhaps resource them—in the exercise of those
liberties; it must be expected in this way to guard them against private domi-
nation or dominium. And if it is to do this effectively, of course, it had better
not dominate the very people for whom it sets up such a protective order,
perpetrating public domination or imperium. This requires, intuitively, that
people can share equally in controlling the very law that serves to identify
and guard their liberties. The law had better not be imposed, for example,
at the will of a benevolent despot; it ought not to reflect the arbitrium, or
will, of such an independent agent. It must be imposed, however this is
understood, on terms that all are ready to support.?!

If we restrict the choices in which my domination of you in various
choices makes for domination, period, then a number of things follow. First,
I will dominate you as a person to the extent to which I dominate you in
any of your personal liberties. Second, I will not dominate you as a person
if I dominate you in a choice that does not fall under a personal liberty: if,
for example, I have a power of interfering with you should you try to harm
someone else. And third, I will dominate you to a greater or lesser degree,
depending on how many of your basic choices I am able to intetfere with.
We saw earlier that for two distinct reasons I may dominate you in a choice
to one or another degree: first, the interference that I have the power to
impose may be more or less intrusive and, second, the power that I have to
impose that interference may be subject to greater or lesser cost or difficulty.
We see here that when it comes to the issue of whether I dominate you as a

person there is also a third respect in which the domination may be a matter
of degree.

20 Pettit, Just Freedom; Pettit, On the People’s Terms.
21 Pettit, On the People’s Terms.
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The Domination of States

A state is an agent insofar as it satisfies tk.xe basic templfate foern:ag;z;);. i;
endorses certain purposes ord goal‘s, fofrmds 1udcgigxr]n;?ht(s)sc;rg1oe£§ei eh
ities, means, and merits ot advan 3 S
;gzgggﬁzzu;;ge;,urposes’ as new evidence and the like l:fcomest }fg;eﬂitj;
and acts in a manner that promotes those purposes accor mgl to B blle 7
ments. Or at least it is disposed to c!o tl_ns in a more or1 ess re tati(;ns
sometimes stuttering, pattern. And if it fails to live up to the e)lcpect tions
to which we hold agents, it is disp'o§e'd to .acknowl'edge,hor.?t i::ct Sy“Ch
explain, the failure inlresponse to criticism; it recognizes that if co ,
itici uld be relevant. - ) .
cm’i'cliznslevr‘\,;tivity to criticism means that ‘the state is an ?\%enc rrior;oael:ix;
to a human being than a mute animal, or mde(?d a r'obot. p ogloy yf o
conform to our expectations that it should b.e evidentially relia 1e in joring
and updating its purposes and égpresenﬁan:?es;j :ezgni;(;iﬁviet); lrsf(:) able
acting for those purposes according to those ons, it also bes £
ity to recognize the expectations to which we hold it and che ability
::E:?lxentionalgsteps to ensure that it lives up to those stand}:‘ir'ds. Ltr:issatr;
agent that speaks through its ofﬁce—hglders, and that can use their ds
avow attitudes we may expect it to display and to promise actions Wi y
it to deliver, .
Cxlfsda corporate agent of this kind, the state belongs with a l.art%; nsseta [c:(g
group agents, including churches and companies, voluntary allssocm s and
town councils. These are bodies that recruit a more ot less argg numl fom{
individuals, under a suitable charter_ or constitution, so cll';a; tl }:.y prerm:alte
together like a single agent in pursuing a certain ageqda. f uis.oic;& e
agents may dominate individual agents, as our d}scysgon o }{ae . om®
nation should make clear: they may stand over mdmduals,' aving a p v
of interfering more or less at will, and with more or fess 11n?un1ty; emister
exercise of their personal liberties. But the more important point to reg
now is that they themselves may also beidomm‘ated. 0 iesy of
Any corporate agent, and any state I pgrtlcular, will face a v ety o
choices in its day-to-day existence, registering that there ;re a rtxlut rot
options in each choice and that it can determine whet.her 1 }ts or tha 015 on
is realized. If a corporate body did not face such choices, then it wn‘;u. ot
count as an agent. And so it should be clear that any such agent, and mo fhcr
ticular a state, may be dominated in one or Ianothe.r cho;‘:e, f gerta;/r[lore o
agents enjoy a power of interfering wx_th it in making t ht c oxci. More or
less at will, and with greater or lesser impunity, those other agents : dgthe
cies are able to remove or replace an option 1n the choice, or to mislea
corporate body about the options at its disposal.

22 Christian List and Philip Pettit, Group Agency: The Possibility, Design, and Status
of Corporate Agents (Oxford: Oxford University Press, 2011}.
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But while a corporate agent, like a state, may be dominated in one of
another choice, the next question is whether there is any sense in which j¢
may be dominated as a corporation, as a person may be dominated as a pey.
son. Largue that there is, In order to operate without problems in the context
of other agents—individual and corporate~—each corporate agent must have
a designated range of choices within which it may choose as of a right: as
of a right, established by public convention or law, that is recognized within
the community of agents to which it belongs. A community of agents within
which such rights were not established and generally recognized would be
exposed to potentially disruptive instability and conflict. It would represent
a moderate form of Hobbes’s state of nature.

Corporate agents might be given rights of choice without those rights
being appropriate, of course, just as individuals might be given rights of
choice that were not appropriate: say, rights that gave superior liberties to
members of a certain class, as the Ancien Régime gave members of the aris.
tocracy and clergy special privileges. That raises the question as to what
rights of choice, what designated liberties, ought to be given to corporate
agents, in particular 1o states. The answer to that question wil vary with the
sorts of corporate agents involved, but we need only concern ourselves with
the issue in the case of states.

I suggested earlier that in elaborating on the idea of domination we

can exercise at the same time as others, and that any state can exercise
without jeopardizing the satisfaction that other states can derive from the
exercise of such sovereign liberties. The choices to be designated as special,
in other words, should be co-exercisable as single liberties and should be
co-satisfying as a ser,

Defensive or punitive measures aside, these choices obviously ought not
to include any choices of a hostile nature, such as those involved in invad-
ing a state or holding it to ransom in any way. And equally they ought not
to include choices that would destroy the global commons: say, exhaust the
fishing resources in international waters, or lead to wholesale pollution of
the atmosphere. In order to establish what stares may and may not do on
such fronts, the international order has to mimic the way that local legal
systems identify personal liberties. It has to set up public rules that iden-
tify choices that each can exercise without jeopardizing their exercise by
others, and without undermining the satisfaction that others derive from
such choices. Moreover, it presumably has to protect states against suffering
domination from other states or international bodies—or license them to

Republican Law of Peoples: Restatement 49

take action in order to ensure this result—without itself imposing a form of
a
i inati f those states.
ic domination on any o , ) ,
Pu*l;lut there is a special constraint that the sovereign liberties (‘>f staﬁ;;sl, as
distinct from the personal liberties of individuals, c?ught to san;fy. 11 ;31
that no state should be given a sovereign liberty that unpapt(s{ 'of\{t r.} gzr;c;na
joy i ¥ ndividua -
iberti i ust enjoy if they are to escape i
liberties that its memberslm ist : ‘ | dor
tion. Assuming that it is individual human beings who 1gally mater 1 n;gzc;
on this shortly—it would be clearly inappropnalFE for. thfs lptt?rn;a?o?;e (l)i ler
ized right, to have liberties inimical to
o allow states, as of recognize , ¢ 1
Eies of their me’mbers. Thus to invoke the language of hum::u;1 nihts, it wl(;\l;ltc;
i i nri
i i e the right to impose on the huma .
be inappropriate for states to hav . : :
of theil::"psubiects. Or at least this would be inappropriate ‘thh those basic
human rights that have a more or less justiciable status in contempobr’ar)t'
practice; they are such that any violation serves pro tanto— 'and 15(.)’ ::1 Ilegf
to being overridden by associated costs—to justify international actio
nd.23
some kind, . I
ign liberties i ¥ iculty about
With the idea of sovereign llbertlgs in placle, there is no diff ' yara”el
introducing the idea of a state being dominated as a state, in p el
to the idea of a person being dominated as & person. To the extc?ntternz_
any agency—say, another state, a multinational corporation, or 81”;, int¢ -
tional agency-—dominates a state in the domain of its sovereign liberties, i
will dominate the state as a state. » .
Must the international otder have already specified a set ofd bas.1c Ifl:):r».
ties, then, if we are to determine that some external agenc§ o;nu:fo © o‘f
representative state? No, it does not. We can speak of tl:xe 1on1im.a fon of
a state in relation to its sovereign liberties, as thgy are articu atel in ctual
international practice, or in relation to its sovereign liberties :;ls t }e){i;ve ud
be articulated in the international practice that we favor, T is Its'o ¢ the
situation on the personal front where we can speak of the domm?1 i ; r}; ofan
individual with respect to personal liberties, referrmg either t% t ; fl‘ cifies
that are defined in actual law or to the liberties that would be defined i
ideal law,

3 THE DISVALUE OF DOMINATION

The Domination of Individuals

The disvalue of domination in the personal case is registered in the fact tlt\aé
the freedom of a choice, and the freedom of a person bave: beeIn ilqlle.lafli res X
in the long republican tradition with the al?senge qf don’un:itxon.t :hoice- *
case, freedom requires the absence of domu?atx(?n in th}e1 redevan' hoiees in
the second, it requires the absence of domination in the domain

2 Beitz, The Idea of Human Rights.
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personal choices identified as the fundamental liberties that ought to be

available to the citizen of a republic.

Freedom as non-domination contrasts with two other views of freedom;
that is, freedom in relation to agents. On a first conception, you are free in
a choice between certain options, X, Y, and Z, insofar as you do not suffer
the interference of others in choosing what you actually want or prefer. This
conception is defended by Thomas Hobbes, who says that someone is free
when he “is not hindered to do what he has a will to”; that is, is not hindered
to do what he prefers to do.2* Hobbess conception equates freedom with
being able to satisfy your actual preference. It might be called the favored-
door view of freedom, because if we think of each option in a choice as a
door, it requires only that the door you push on be open.

Isaiah Berlin rejects the favored-door view of freedom for a view that
requires all the doors in a free choice to be open.2S He argues that freedom
requires, not just that you should be able to get what you want among the
options, but that you should be able to get what you want regardless of
what it is that you want. He argues that otherwise you could gain freedom
in a choice where your preferred option is blocked but an alternative is open
just by working on your own preferences and getting yourself to want the
alternative; you could gain freedom within prison, even if you wanted to live
outside, by focusing on the good things about incarceration and by adapting
your preferences to prison life. He rightly holds that this is absurd: “to teach
a man that, if he cannot get what he wants, he must learn to want only what
he can get may contribute to his happiness or his security; but it will not
increase his civil or political freedom.”?

Where Berlin's view associates freedom with having all the doors in a
choice open, not just the door you push on, the republican view imposes
a stronger condition still, It certainly requires all doors to be open, since
you would be subject to the power of another if the other could deny you
access to any of the options on offer in a choice. But it also requires that no
one else be in the position of a doorkeeper who is able to close any door
in your face, should they happen to be so inclined. You will not be free in
a choice, according to this view, if your access to the options—your ability
to pass through any of the doors on offer—is dependent on the grace or
leave of someone else. To be able to do something, but only cum permissu—
only with permission—is not to enjoy freedom proper in the choice. If you

2 Thomas Hobbes, Leviathan: with Selected Variants from the Latin Edition of
1668, ed. Edwin Cutley (Indianapolis: Hackett, 1994), ch. 21.2.

5 This view is consistent with holding that although you do not have a free choice
between three alternatives, X, Y, and Z—Y and Z are closed doors—still if you
choose X without knowing that Y and Z are closed, you do so freely and can be
held responsible for the choice. See Harry Frankfurt, “Alternate Possibilities and
Moral Responsibility,” Journal of Philosophy 66, no. 23 (1969): 829-39,

2% Isgiah Berlin, Four Essays or Libetty (Oxford: Oxford University Press, 1969),
XXXIX.
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i i ifl
1o satisfy your own will, that is on!y because it accquiislzv;;kltltl}; ‘:;vvﬂl
manag:her that you should be able to satisfy your own will.
of anct ultimate control, then, and not your will. boice f you are
e it vi w suggests that it is enough for freedom in a choic }5; e
T e whagt you actually prefer. The second view argues that }il !
able to chors ble to choose what you prefes, regardless of what it is thal
must a0 b * he ¥ The third, republican view argues that you must be
ooy prefe];‘ mseC v:}?;te 'you prefer,,not only regardless of what you prefer tlﬁ
e e . {so regardless of what others prefer that you choose. You wi '
e gy t of ffeedom just to the extent that there is no one vyho can ge
Fn]:;l); tx:;s(())fr your realizing your preference in the choice: there is no one 1
m iti inms.
o Pl-:)smoré:lfoe} :E?:::f;gépigbnglof freedom should be enoL}gh tcf) make c\:ﬁ:}rl
hTt i:s I(Jiisvallue of domination is. If you are sub]ect to mtler ?f:;:he;, o
:h:t you actually prefer, you are put under the gczve cofr;rgu?ao other ©
you are subject to interference with what you I’Elg t hpre e o On,y,our
are put under the virtual control of another: t g ot ;.lr e o way
choice, being prepared to let you.have your way uF o yr pl o ven
is their way. And if you are subject to another; capaar}élevam e on
when the person does not interfere with any optionin a T O g
are under the reserve control of another: the other is mi:hp
the say-so on whether or not you can choose as y;‘)uA ra\ ‘:)f reedom a5 o
These forms of control are all ruled out unde:lri the ide o e arion in
domination. And with good reason, espec.lally Wb en i; co s O o other
the domain of your personal libert.les. It is bad by ? ;c;; e e forence
sl resriets yourchole, denying You s what you migh hve
is bad, if not equally bad, W might have
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These observations should make ready sense of why dominati
tionable. And they give obvious support to the claim that to be d

the absence of domination in ail basic choices. It is equ
with the freedom you enjoy by virtue of living under a p
and an associated regime of social no
suitably, offers you protection ag;
of those liberties, and does so ur
subject you to public domination,

Given your freedom as a person in this sense, it will be manifest to all that
you enjoy the required protections and immunities. And so you can walk
tall, in the traditional idiom, and deal with others without reason for fear
or deference, The law guards you against private domination, or dominiym,
and it is subject to a form of control that you share equally with others so
that it does not impose public domination, or imperium, either; it is not fike
the rule of a benevolent despot who might turn against you or others, and

i pend. It may not redress all the
material and other inequalities that arise in any society as a result of natural
and social fortune. But it must at least ensure the equality of objective and
subjective status that enables each of you in that society to affirm yout equal
standing with others, recognizing that short of personal timidity, you have

every reason to be able to look them in the eye without fear of their interfer-
ence or deference to their power,

ated institutionally
ublic rule of law—
rms—that defines personal liberties
ainst private domination in the exercise
der such constraints that it does not itself

The Domination of States

Let us agree, as I think most of us will, that domination is an evil for indi-
vidual human beings, restricting the extent to which they can relate to one
another as persons who live on equal terms in 3 relationship of mutual
tespect. But why should the lesson carry over to the agents that human
beings construct when they incorporate? Why should it carry over, in par-
ticular, to the states that they create? Why should it be bad chat those entities
endure domination, and good that they avoid it?

It is natural to think that what happens at the institutional level does not
matter unless it makes a difference at the level of individual human beings—
or perhaps, though we can put aside this possibility, at the level of other
animals. Most people embrace a
we might describe it. They are committed to the idea that there can
difference in the value of two institutional arrangements unless there is a
difference in the value for individual human beings of those arrangements,2”

¥ Chandran Kukathas and Philip Pettit, Rawls: 4 Theory of Justice and Its
(Cambridge/Stanford: Polity Press/Stanford University Press, 1990);
Group Agency.

Critics
List and Pertit,
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is normative individualism means that there will be no dlfferenFe (t)f (;za;:de
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| i inati ncies
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ive stz there will be external ¢ z
| of a representative state and . c rens
:f‘owhose nx:lme and interest it acts, since that contrql w 11} pult th{: k:)pgzlt] ons
of the state beyond the effective influence of thosehmdg/llduailsl. mtegenemnv
i i t wi y
i i te is bad or evil as sach and i A
tion of a representative sta . e e
be justifiable—as it might be in the case, say, of an oppress
i S
compensating effects on member. : doetrine. individuals are meant o
According to standard repubhcgm ‘outrmfc,b o emered apaioat the
j - ination by virtue of bein ¢ :
enjoy freedom as non-dom Y Vil & protected against the
domination of others by an undominating state. W at we now see Is thar
this actually leaves something out. A full statement of the hq rements for
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individual freedom, under a cons: . ent, ot by
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free individual onght to be protected agains ; by
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the domination of representative states is pro tanto bad.

4 SOURCES OF DOMINATION

Ler us assume that we have a good idea of the sovereign }ibemesl tharl 0:32;
to or might be given to representative states u?der lan xr;terna:lgir;?er:mes
i i d, allowing for the relevan renc
in which they figure as equals and, . ¢ rences
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il i iberty of having fishing fleets op
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the level of population or the nature of the territory. Assuming
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sovereign liberties are suitably defined, we now ask about how a representa-
tive state might suffer domination in the exercise of such liberties.

There are three sarts of bodies that might plausibly exercise dominat-.
ing control over a representative state: first, and most prominently, other
states; second, non-domestic, private bodies that compare in resources to
many states, such as corporations, churches, terrorist movements, even
powerful individuals; and third, non-domestic, public bodies that are often
created by stares, such as the United Nations, the World Bank, the Interna-
tional Monetary Fund, the European Union, or the North Atlantic Treaty
Organization,

There are many means wheteby a stronger state, A, itself representative

Or non-representative, might dominate a representative state, B, on the basis
of active control, Military intervention is one vivid possibility, the infiltra-
tion of secret agents another, the bribing or blackmail of officials a third.
There is also a possibility of resort to economic pressure, as in threatening
to dump goods on the world market in competition with B’s products, to
selt off holdings in B% currency, thereby depreciating it, or to freeze B’s
holdings in banks that are under A’s control. Relatedly, there is a possibility
of A exploiting B by taking advantage of its dependency on A for access to
some necessity—say, an impostant ENergy source or water supply—in order
to ensure that B does not trade with a competitor and/or in order to drive
a hard bargain with B (one, intuitively, that denies B what might have been
presumed to be a sovereign liberty). And of course there is a possibility of
using diplomatic pressure by creating bad publicity for B, triggering prob-
lems with its allies and trading partners, and working to deny it influence in
world bodies. Depending on the sort of extra strength that A has in relation
to B, it may adopt any or all of these measures in an attempt to force B’s
hand in some way,

But A may also dominate B without resorting to active control, by means
of the power that gives it virtual or reserve control over B’s exercise of
some sovereign liberties. Even if B is not aware that A can interfere in its
choices—and in most plausible circumstances, of course, B will be aware
of A’ power-—A can exercise invisible forms of virtual or reserve control
over B. A can allow B to follow jts head, but keep open the possibility of
interfering where that proves necessary to get B to behave congenially. And
if B is aware of this possibility, or is misled into positing it, A can rely on B's
second-guessing its wishes and adjusting its behavior to A’ taste.

A need do nothing to ensure that B complies with its wishes in non-active
forms of control; just the fact that those wishes are mote or less manifest
or apparent will ensure that B falls in line, This invidious form of controf
requires nothing of A and allows B to pretend to its independence, as it may
wish to do for a variety of reasons. A show of independence may have the
incidental effect of avoiding domestic contestation or international condem-
nation, so that the regime of virtual or reserve control will be reinforced in
a way in which a regime of active control might not be.
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furthering its actual or possible preferences. And since nomn-active control
may have an effect as silent as gravity, at least outside the corridors of gov-

crament power, it can escape the problems of triggering local challenge or
international criticism,28

5 REMEDIES FOR DOMINATION

What are the safeguards that we might think of seeking against the domina-
tion of representative states? I shal] consider this question in relation to the
domination of states by states, not their domination by other bodies, and
at the end of the discussion turn to the question raised by other forms of

domination. I will look first at some negative lessons and then at some more
positive implications.

Negative Lessons

The first, negative lesson is that it would be foolish to rely on what we might
describe as the benevolent despot solution. This would consist, most plaasibly,
in allowing a single state to assume the role of a world palice-officer, trusting
it to prevent domination among other states and not to dominate those states
itself. This is a non-starter, because a hegemonic state of that kind would be
the most unconstrained source of domination, however benevolent its inten-
tions. It would have total control of an alien kind over other sta tes, being able
to interfere at any point in order to steer them along congenial paths, It would
hardly ever have to resort to such interference, of course, since in the scenario
envisaged other states would have Every reason to try to keep it sweet, adjusting
their plans and initiatives to its taste. Not even needing to interfere in pursuit
of its interests, it would attain the most atractive form of power imaginable,
The observation about the benevolent despot solution may seem unnec-
essary, since it is almost unthinkable that other states would ever willingly
grant a single state, or even a set of states, thart sort of recognition, But it
is worth recalling that liberals from the 17th to the 19th century appear to
have been quite complacent about the imperial role chat they thought their
national states could play.?® And it is worth remembering that under the

¥ Of course the control exercised by such an agenc
effects it promises ro have, say in orienting a countr
cies and motivating politicians to resist short-term
important, it may be rendered non-dominating,
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¥ Duncan Bell, “Empire and Imperialism,” in The Cambridge History of Nineteenth
Century Political Thought, eds. Gregory Claeys and Gareth Stedman Jones (Cam-
bridge: Cambridge University Press, 2011); Jennifer Pitts, A Turn 10 Empire: The
Rise of Imperial Liberalism in Britain and France (Princeton: Princeton University
Press, 2005).
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order™ ever assume the power, deriving from a checked and non-dominating
form of control, that would effectively reduce such domination? Could they
ever impose a rule of international law and convention—a global, quasi-
constitutional arrangement—that would substantially reduce the prospect
of domination by states of states?

There are two questions here. One is whether such networked con-
trol over states can be non-dominating. And the other is whether such a
network could ever exercise the policing power that might restrain state-
state domination. I am relatively optimistic on the first question, believing
that there are many factors whereby the control exercised by international
agencies and their officials can be rendeted non-arbitrary, despite the dem-
ocratic deficits on which critics have seized.** States normally appoint to
the crucial positions on these bodies; appointments come with specific,
restricted briefs; there are usually high bars of accountability to cross;
global civic movements—non-governmental organizations—often exercise
a significant degree of oversight; and decisions are routinely subject to
objection and review by the states affected. The control enjoyed by the
relevant authorities and bodies, then, is often more circumscribed than
the control enjoyed by domestic, democratic governments; and certainly
it is capable of being made so. Were election the only means of keeping
tabs on those in power, of course, we would have good reason to worry
about these figures. But the states and peoples of the world can control
international agencies quite effectively without popular election to the
membership of those agencies.

While these bodies might be relatively accountable and non-arbitrary,
however, I do not think that in themselves they could have the policing
power sufficient to resolve our problem. Even buttressed by a recognized
body of public international law,’ they will not have the resources to pro-
vide for the effective regulation of state-state domination. National states
come in enormously different sizes, and with greatly different degrees of
strength. It would be utopian to expect the more powerful to allow others
an equal stake in the control of such bodies and, even if they allowed this, to
let such bodies exercise any intrusive degree of jurisdiction over their behav-
ior. A regional body like the European Union may achieve a high degree of
discipline in relation to member states—and even here the effect on larger
states is limited—but there is no prospect of such heavy-duty discipline
being imposed by the United Nations or, in their more insutated domains, by
the World Trade Organization, the World Bank, the International Criminal
Court, or even the World Health Organization.

¥ Anne-Marie Slaughter, A New World Order (Princeton: Princeton University
Press, 2004).

3 Pettit, “Democracy, National and International,” Monist 89, no. 2 (2006): 301-24;
Pettit, “Legitimate International Institutions.”

¥ D, W. Greig, International Law, 2nd ed. (London: Butterworths, 1976).
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the different sides succeed in arguing—as distinet from coming to blows—
even as they weight those terms differently or allow them to lead in different
directions as a result of different empirical assumptions. They constiture
common reasons such that anyone who learns his or her way around in the
circles of debate on international issues will recognize them as the consider-
ations to bring forward in support of any policy position. They will count
as relevant in policy debates and they will be recognized as such in common
or mutual awareness: each party will acknowledge their pertinence, recog-
nize that everyone acknowledges it, recognize that everyone recognizes that
everyone acknowledges it, and so on.3
The existence of a currency of common global reasons and the valorization
of those reasons as the terms of debate and exchange between countries is of
great importance in making it possible for countries to relate to one another
in a reasoned manner, seeking a non-dominating influence on one another’s
positions and holding out the possibility of an unforced, cooperative solu-
tion to many problems. The availability of that mode of regulating interstate
matters, together with the existence of the forums thar international agen-
cies provide, can ensure that there is an onus of justification on states that
resort to other dominating modes of influence, particularly when such other
initiatives—especially outright wars—prove as costly as they often do. It can
make reasoned deliberation on the basis of commonly recognized reasons—
and the resolution of differences on the basis of procedures supported by those
reasons—into the default option in the mutual accommodation of states.
One ground for thinking that shared global standards can play this role
is the disesteem that will attach to any state that spurns those standards in
dealing with others.* This disesteem may materialize within a state itself, as
members find it 2 matter of shame that the state that acts in its name should
not be willing to relate to others in the space of common reasons, Or it may
materialize in the international community, as unwilling states and their
spokespersons find themselves subject to ignominy and ostracism.
We must grant, of course, that providing for interstate deliberation on the
basis of commonly endorsed terms will not ensure in itself against domination,
Deliberation in the presence of a manifest asymrmetry of power may only cover

38 John Rawls, in The Law of Peoples, may often have common reasons in mind when
he speaks of public reasons, and my ideas have clearly been influenced by his discus-
sion. But the language of common reasos, as used here, may be more in the spirit of
Habermas than Rawls. See Jirgen Habermas, 4 Theory of Communicative Action,
vols. 1 and 2 (Cambridge: Polity Press, 1984, 1989); j. Donald Moon, “Rawls and
Habermas on Public Reason: Human Rights and Globai Justice,” Annual Review of
Political Science 6 (2003). For an extension of the Rawlsian idea to the international
forum, see Joshua Cohen on global reason in Cohen, “Minimalism About Human
Rights: The Most We Can Hope For?” Journal of Political Philosophy 12, no. 2
(2004): 190-213.

% Geoffrey Brennan and Philip Pettit, The Economy of Esteem: An Essay on Civil
and Political Society (Oxford: Oxford University Press, 2004),
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responded by trying to shift forum when things are not going to their taste,
or by trying to opt out of multilateral discussions in favor of bilateral, one-
by-one arrangements with the other states.®® But it is unlikely that such
stratagems will prove successful over the long haul, as weaker countries
become aware of how they are used.

Itis customary to the point of seeming fatuous to emphasize the importance
of deliberation, but the perspective provided by the ideal of non-domination
does more than that: it also makes clear that in a world of grossly unequal
power, deliberation is not going to be enough. It will have to be matched by
the groupings that enable the weak to deliberate from a position of strength.
States will relate to one another in a truly deliberative mode, eschewing
all resort to dominating control, only in the measure that they respect one
another. And states will respect one another only in the measure that they
command one another’s respect; they each have enough power to leave oth-
ers no choice but to respect them.

This brief overview of possible remedies for state-state domination sug-
gests, then, that the best hope may lie in a dispensation with two aspects.
On the one hand, a set of international agencies and forums by means
of which states can work out their problems and relations in a space of
more or less common reasons and by resort to procedures for resolving
intractable difficulties that such reasons support. And on the other, a set of
linkages whereby states that are weaker in some dimension and are thereby
exposed to domination—including the sort of domination that can hide
in a deliberative guise—may band together to reduce the advantages of

the strong. Each aspect of the package recommended involves multilateral
action: on the one side, the “totilateral” organization of all states behind
international agencies and, on the other, the “plurilateral” organization
of different subgroups of states into blocs that can effectively compete
with theiy stronger rivals. The scenario sketched does not put an analogue
of the domestic state in place in the international order but it does have
aspects of a constitutional or quasi-constitutional arrangement for reduc-
ing domination.

The two dimensions to the solution proposed are each of vital importance
and just to emphasize this importance, I make one further observation. In
the world as it is now every state is liable to be indirectly and adversely
affected by what in an earlier period would have been innocent initiatives on
the part of others, These may involve subsidizing domestic business, creating
artificial barriers to imports, fostering the use of scarce fuels, failing to curb
carbon emissions, allowing the use of certain herbicides, or not regulating
the medical or agricultural use of antibiotics. It is only by means of interna-
tional debate, grounded in the acceptance of certain common reasons, that

* John Braithwaite and Peter Drahos, Global Business Regulation (Cambridge:
Cambridge University Press, 2000),

Republican Law of Peoples: Restatement 63

ing one
lish where, as in such cases, they nk\]ayfbe k(\;(,\)r;“ar;gnon_
imi be set to the free
imits should naturally as non
iti that states can y
i im: it is only by such means !

i they may claim; 1 A can identhy
domma.t;O;lf sovereign liberties that they can each sm;ultar;eg;ts eyr St)a tZS But
i o al debate will not be able to enforce against Stro gdon s e
mtqm?:l rcr)x[;y in this way identify. And at that point ;h; orgtamze: o anee
e i is bound to be of the utmos .

i s bound to
1 the relatively strong 13 ol orance.
EiI‘t;l\ws a“a’?llnniszation is going to be indispensable for giving effect to th
at Org

forthcoming in debate.

es can hope to estab

stat
another and where the |

Other Sources of Domination

i j er states, but also by non-stat€
badies, Th " do“:)lkr::it;i; Ic:(a)xt\ci;l;:t:sy a(;tehmu\tinational corporations a\nfS
e The ?OSF wernational bodies. These raise very much the. same sEarrh :
i Prwatef i 1:5' vidual states that are raised by other, stronget states. 1
o Olcbm lut in useful perspective by the existence of mtemanlonz:e
PfOblc?:;Sa:;}éY 2&1% culture of common reasons—and ult1mate%' utthtehce\; t:;m
Z%e;ublic international law—that such agenqles ca:lh E:;tt\;;«: frosgr
be substantially resoluble, it seems to me, only to the | e B emations 1

+cular weaker states, can join in common cause against ons e
P her suct dies, In de’aling with states that are isolated from one <
- SUChfb? o orations may be able to dictate lower levels of corpoem
?«fnp;‘:e;: lecs(s)g) environmental restrictionsi‘or indeedl ztzefl;zeci\ f:\::rds
an ti e those states 11O 4
{Or tr 3:25;%3?3;%?; :I}lxg \\:filélﬂill;tgei Zﬁe t0 do this with states that effec-
ow ;
tively unite in order 10 face t.he t.hreat. ' e at the hands of interna-
What, finally, of the domination that is possi atthe b o ional
o e alfeathadStr ej;cj t:; I\S;;; thg dangers from other
cies do not represent a thre ' 3 o e
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is normally subject to the vetung s o aad
typically eipose]d to demanding measures of revnewla(;do:}clz?gr:dai ol Vy(;ould
their decisions are often conditional on the approva

restraints. There
that domestic states generally performed undes comparable

i ith i i agencies.
may well be dangers of domination associated with international ag N

iori t they are
of course, but only a perverted sense of priority would suggest that they
? .
the principal problems in the area.
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e R Pond A antability for Corporate Acts (United Nations Human

of Responsibility and Acco
Rights Council, 2007).
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6 THE BENEFITS OF HIGHLIGHTING DOMINATION

Even these quick observations suggest that a republican or neo-republican
criterion for assessing international arrangements between representative
states is a very attractive one. The non-interference criterion would iden-
tify a small cluster of evils that ought to be removed or reduced by an
appropriate international order: specifically, the evils associated with active
intervention or infiltration by other states and perhaps with economic or
diplomatic bullying. The ideal of non-domination would agree that those
initiatives represent a failure of international order, at least when they affece
the presumptive, sovereign liberties of states, But it would be much more
radical in identifying a range of other failures as well. It would indict, not
just active intervention in the domain of a state’s sovereign liberties, but the
sort of non-active control that would make in equal measure for the domi-
nation of that state,

The republican ideal would join with the Rawlsian approach in hailing
the possibility of representative states relating to one another under a regime
of common reasons, treating one another with the respect that is universally
recognized as an ideal in the relations between persons.* But it would break
with that approach in emphasizing that in order for such a dispensation to
come into being, in order for a deliberative mode of exchange to be genu-
inely deliberative and respectful, there are preconditions of equalized power
that must first be realized amongst those states. A state that has a power
of interference in the affairs of another will enjoy control over that other
that no deliberative motions, and no protestations of goodwill, can expel,
In order for the ideal of mutual respect to be reliably and credibly honored,
so the lesson goes, the representative states that figure in the matrix of inter-
national relationships must be powerful enough to command respect from
each other: to force one another to display respect.

But if the ideal of non-domination raises the bar that an international
order ought to pass, it is not an uncealistic ideal that we have little or no
reason to expect states ever to implement. In this respect it scores much
better than the ideal often canvassed as a rival to that of non-intervention:
the ideal of global distributive justice, understood on cosmopolitan lines,*¢
This ideal would argue that states are required to remedy the ills suffered
by people in other countries on just the same basis as they are required to

remedy ills at home. The ideal is unrealistic in the sense that the govern-
ments of representative states can hardly be expected to be able to realize
it. The government of such a state might seek to realize the ideal with or
without the endorsement by its own citizens, but in either case it is likely
to run into difficulties. If it does not seek the endorsement of citizens for

* Rawls, The Law of Peoples.

% Stefan Gosepath, “Deprivation and Institutionally Based Duties to Aid” (this vol-
ume), prioritizes distributive justice over non-domination.
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pursuing the ideal, then it can expect elef:tqral {e]e;:]tlon. _And iltfig(;iecse :eszl:l
that endorsement, then it is likely to b; limited in the a[;:r;pns o
to take. The citizens of a representative state may well license khelr gov-
ernment to deal with pressing crises in ogher countrt;ss—sag,un“ke‘y v
the subjects of ineffective or oppressive reglmes——‘t?uht they gzrs sy
allow it to use coercively extracted taxes to deal with outsi
basis. ]

ers’l?l?et}iljeznzuef ;oxrdomination bet}vgeq representative states ‘;0::;?35
with this unrealistic vision insofar as it is, in economic la.ngutage:: : act nive
compatible. Those stateslthat ac%novs{lledge it asse : 30:;“:222 [at;i .

im in their relationships with others can : ; i
:1}:;1 ::epresentative states each have a variety wa prudepnal rleas?:;z tc; t};!;s
sue, Under the most cynical accounts of motivations in realpoli ;1 ates
and those who act for states are plausibly ascribed an interest in ieelxdgsw1
other international bodies, states and non-states alike, do not ho ds rilyef
over them, whether in active recour;e to 1x)te¥§nsxg§ ;r;gt p;lexsgshutr:,oopmvide

i loitation of the associated power, Tha ught to
;lclii:tu:f r:tson for expecting that if th_e ideal of non—dommatltrlmaxts_l recrc:T’;
nized among representative states, then it ought to assume a motivating

ents. ’
fm;}elizviz?:oﬁo say, of course, that the ideali will be unchallenglr'\g arzf;a;z
to implement. First of all, the ideal will enta)lv costs that states-may c;fmde;,
reluctant to bear, as in helping out one of their number agams; an on nder
and in punishing an offender. Second, the stronger states may javeb iaocs o
est, as they surely do, in preventing Fhel weaker. from orgfn}zxpg mAm:1 s ha
would give them suitable standing in international dt?h mattz)on: And third,
the weaker states may face the problem of keeping their members discip ned
in face of the free-rider temptation to defect from a bloc stance: S?ly’ towere

a sweetheart deal from a stronger state by‘ agreeing to laxer terms '::I;h()res
dictated by the bloc, or to attract a muln‘nanonal corpo}iat{czuct% émanded
by agreeing to a lower rate of corporation tax tha1'1 the blo f'mema:
Those are real difficulties in the way of aChlerg a dxspensatxox; Okl' terha-
tional non-domination, but they do not constitute obstacles of the kin

i e the ideal seem utopian. . o
ml%r}:z:rt::il\je compatibility is not the only constraint of feailtalhtg for ;:2;
mative ideals, although it is the on!y one that‘ is acknow;: ft; mduced

discussions. Equally important, or important in only a slig| tt}; 5; P

degree, is something that we migll'xt describe as d1§course lfompa 1r i ;2. o

proposal or ideal will fail to be discourse corqputlble to the exten hacitis
not one that can be supported in a deliberative forum by reasons tha -

.accepted on all sides as relevant to the i'ssue. The most egregious f};aé?c}; "

would present one side in the deliberations as unequal in some sig

47 Pettit, Rules, Reasons, ared Norms: Selected Essays (Oxford: Oxford University
Press, 20029, 276.
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manner to the other.*® Consider in this connection the memo by Lawrence
Summers, then chief economist to the World Bank, which was leaked in
1991. This made a case for exporting heavy polluting industries to the third
world on the ground, roughly, that the anti-pollution preferences of poorer,
shorter-lived individuals would not be as strong as those of the richer and
longes-lived. The memo caused indignation worldwide, precisely because
the proposal was incompatible with the assumptions of equality that undes-
pin deliberation. A Brazilian official wrote in understandable incredulity
that the reasoning was “petfectly logical and totally insane.”*®

Is the ideal of non-domination between states likely to be discourse com-
patible? Might it be internalized in debates between different countries as
an ideal that they ought each to embrace and to honor in their dealings with
one another?

At this point we return to the republican observation that freedom is well
conceptualized as requiring non-domination: the absence of relationships in
which the agent is controlled in a dominating way by others. The ideal of
non-domination amongst states is nothing more or less, then, than an ideal
of freedom. In not dominating their own citizens—in representing popularly
checked forms of political control—representative states will pass on one
count as free states. But in not being dominated by other states or other inter-
national bodies—in being subjected, at most, to the checked control of
international agencies~~they will pass as free states on a second count t0o.,*

As an ideal of freedom, the ideal supported here is bound to be discourse
compatible as well as incentive compatible. Freedom is universally accepted
as an ideal that any party may claim for itself, and present as a good for
every party to the table, in its deliberations with others. Even when a state
enters international arrangements that bind it to a certain regulatory order,
and that it may find very difficult to leave, freedom as non-domination
remains a guiding ideal.’! The arrangements will not deprive a state of its
standing as a free state if they are voluntarily entered and if they give the

“8 The importance of discourse compatibility appears in the fact that while parties in
a bidding process may come to accept common atrangements that give very different
levels of advantage to different sides, those arrangements might prove to be unac~
ceptable in a deliberative process where each is restricted to presenting arguments
in the currency of common reasons. We might bargain our way to a seven—three
division of 10 units, where the stronger could credibly stick at the offer of three, but
it might be very difficult for us to agree that such a division was supported by com-
monly accepted reasons.

¥ For the content of the memo and criticism of it, including mention of this response,
see Jim Vallette, “Larry Summers’ War Against the Earth,” CounterPunch (June 15,
1999), http:/fwww.counterpunch.org/summers.html,

30 This is congenial with John Maynor’s argument in “Should Republican Liberty as
Non-Domination Be Qutsourced?” (this volume).

31 And its taking those steps may actually improve the freedom as non-domination of
its citizens, as when they are protected against the power of their own state by being
able to appeal to an international body against it. See Pettit, Republicanism, 153.
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ual stake and status with other states in determlpngg hfox;vs{giz
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to maintain such control by the relations sustained with similar reg
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2 My thanks to Barbara Buckinx for discussion on tf;lﬂl‘:s ;ega:f{dj;i;t}rasioul 2 for
this paper, to Duncan Bell, Samantha Besson, John I\’ ?Yf‘g.{ Cvssion at a conference
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ney in July 2009.
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3 Domination, Global Harms, and
the Priority of Injustice
Expanding Transnational Republicanism

James Bobman

Because of the vast inequalities in life prospects for people situated in
varjous locations across the globe, many recent cosmopolitan discussions
of social justice have, for good reason, been primarily concerned with the
distribution of social goods. The distributive model has shaped discussion
of political justice, where distributive justice becomes an indicator of basic
concern and respect for all citizens. Given the fact of growing interdepen-
dence, it is no longer possible to think of these issues as concerned merely
with distant peoples, whose interests, in the final analysis, always seem
to be subordinated to those of members of our own political community.
Some nationalist republicans have explained the priority given to fellow
citizens in terms of a shared national-political identity, or bounded politi-
cal community that provides the basis for universal values with regard
to the common good shared by all fellow citizens.! Many cosmopolitan
republicans have rejected such a view, however capacious its universalism
may seem.> While my sympathies lie with the cosmopolitans, my task here
is to propose a more radical alternative that asks republicans to shift the
terms of the debate and see that the primary virtue of republican theory is
not patriotism or some common identity, but rather the priority of over-
coming domination and injustice. It can always be asked on any policy
that promotes the common good whether or not it increases and decreases
domination. But if republicanism requires minimizing domination and
injustice, which 1 believe it does, then it gives priority to injustice more
generally and not just to the injustice of domination. Hence, current cir-
cumstances of justice demand a broadening of the scope of republicanism,
which 1 take to have already been extended to include the transnational
achievement of non-domination.

This shift to the priority of injustice is part of a recent trend in theories of
justice. In his book, The Idea of Justice, Amartya Sen criticizes the prevalent

1 See Cécile Laborde, “Republicanism and Global Justice,” European Journal of
Political Theory 9, no. 1 (2010): 48-69.

20n the limits of nationalist republicanism, see Sophie Guérard de Latour, “Rework-
ing the Neo-Republican Sense of Belonging,” Diacritica 24, no, 2 (2010): 91-112.
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