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Introductory chapter

The Medical Model of Disability 

Historically, this medical model has dominated public thinking about impairment and disability. In this model, disability is a personal trait that results from the internal functional limitations of an individual. These limitations are typically linked to incapacity and dependence, which, in turn, may lead to social and economic isolation. Physicians serve as the gatekeepers of disability with respect to both the identification and the remediation of disorders. It is an assumption that the medi​cal community can precisely identify impairments and accurately assess functionality. Because disability is viewed as originating from internal rather than external sources, the subjective experiences of impaired indi​viduals are simply disregarded. 

In light of the medical model’s focus on biology, the model’s solu​tion to disability is likewise biological. Social policy centers on eliminating as much disability as possible, by using medical technology to cure existing disability or prevent future disability, using rehabilitative techniques to help disabled individuals approximate dominant physical standards as closely as possible. The government facilitates this policy by providing financial support to secure medical assistance for those able to overcome their limitations and to meet the needs of those who cannot. Despite significant advances, both legally and socially, the medical model continues to form the basis of most in​ternational thinking on disability. The late 1960s saw the beginning of a shift in thinking about disability that radically challenged the medical model. Often referred to as the social model, this approach contends that disability is a social construction shaped by environmental factors, including physical charac​teristics built into the environment, cultural attitudes and social behaviours, and the institutionalized rules, procedures, and practices of private entities and public organizations. Rather than focusing on the inherent physiological limitations of individuals, this model emphasizes social forces in constructing the experience of disability. Because physical environments and social structures are created by the non-disabled with faulty assumptions as to the normal range of functioning, they involuntarily and inevitably transform people with functional impairments into people with disabilities. A typical example cited by scholars is the individual in a wheelchair who is unable to enter a build​ing constructed with stairs. The individual is disabled vis-à-vis the build​ing not because of any physiological limitation, but because of a design flaw that did not contemplate the non-ambulatory. Because of such thinking, assumptions of the inability to participate become self-fulfilling prophecies. The message that people with impairments are considered to be somehow in concentrating on the social causes of disability; the model largely ignores the potential impact of the impairments themselves. 

The remedies proposed by the social model apply with equal force whether or not some emphasis is given to the nature of impairment. Because the social model perceives the origin of disability as primarily social in nature, its remedy follows suit. Public policy centers not on cur​ing the internal defects of the individual, but rather on curing the atti​tudes held by others and eradicating physical barriers that preclude full accessibility in society. This remedy is not passive in nature, and in​stead may, in many circumstances, require affirmative action to enhance accessibility.

 Minority Group Model of Disability 

The most recent theory articulated by scholars is the minority group model of disability, which begins, as does the social model, with the premise that disability is primarily a function of social relationships and discrimi​nation rather than any inherent functional limitations. It moves beyond the social model, however, by using this recognition as the foundation of group identity for people with disabilities. Historically, the divergence in the kind and degree of functional limitations dominated over any shared experience among impaired individuals. Once the problems associated with disability are acknowledged to be externally, generated, individual impairments take a back seat to the uni​versal experience of discrimination and stigmatization. Individuals with disabilities are encouraged to see themselves as members of a discrete minority group, similar to others in society. This group conception trans​forms relatively powerless individuals into a united political body insis​tent on the eradication of exclusionary social practices and structures as a matter of civil rights.

Therapeutic jurisprudence provides fresh insight into the potential reasons for judicial and legislative reluctance to acknowledge these ac​tions. In the past three decades, scholars have increasingly embraced therapeutic jurisprudence as a way to look beyond a law’s façade and into its actual impact on the mental and physical health of the governed. Proponents of therapeutic jurisprudence begin with the proposition that the law acts as a social force that brings about both therapeutic and anti-therapeutic consequences for individuals in society. The approach is normative in that it posits that the law should encourage therapeutic ef​fects while minimizing anti-therapeutic effects. Proponents acknowledge that the desirability of any law should be as​sessed according to many factors, but maintain that a law’s therapeutic con​sequences are significant and should be fully analyzed and explored. 
In 1914 Benjamin Cardozo wrote that every human being of adult years and sound mind has a right to determine what shall be done with his own body.” Now known as the right or principle of autonomy, this concept pervades the law; under-girding virtually all rights relating to the body, particularly those grounded in the right of privacy. Nowhere is this clearer than within the realm of healthcare law and ethics where patient autonomy has become the dominant principle governing healthcare decision-making. 

This primacy of autonomy has been widely criticized by a wide variety of thinkers. Its inadequacies become particularly apparent when the person involved suffers from a cognitive impairment like dementia. What does it mean to say that a person has a right of self-determination when they lack the mental capacity to make even routine decisions such as what to eat, when to eat or even how to eat?  More fundamentally, respect for autonomy expresses a particular understanding of who we are and what it means to be human. Some use it to distinguish humans from the animals and all other living creatures. The fact that we are rational beings capable of recognizing ourselves, our wants and our desires, and acting upon our rational determination of those wants and desires defines us as members of the human community. Intuitively, this is how we understand our own existence. However, if this is true, at what level of rational self-consciousness do we attain human status? Conversely, does the loss of reason exclude us from the human community? If so, how much rational self-consciousness may be lost before we loose our status as members of the human moral community?

Sexual Offences

The common belief that sex is a consensual, profoundly intimate act comes into question when vulnerable groups such as Alzheimer diseased old patients are the subject of protection. Because such a person lacks the ability to consent, then a sex act necessarily violates that central private core of a patient’s being. 

The work of thinkers such as Kant, Mill and Sartre heavily influence our contemporary understanding of autonomy. Though differing in many ways, each of these thinkers essentially argued that we are moral agents because we have the freedom to act according to our own reason or law, and that we are morally obligated to respect this freedom of other moral agents. The capacity to act as a moral agent mirrors our understanding of personhood. Thus, when an individual looses the capacity to act according to reason, the question arises as to whether or not they remain members of the moral community and what our obligations are towards them. In its extreme form, this understanding has led some people to define human life and our obligations to the human body according to the individual’s capacity to think and act with a conscious self. One who looses those capacities no longer possesses moral standing as awareness.

There is strong clinical evidence that the attitudes caregivers and family bring to the treatment of individual’s suffering from Alzheimer’s Disease can affect how the patient responds to treatment and how he or she interacts with others. If a caregiver treats the demented person as though she was inarticulate or difficult, she responds and behaves in accord with that expectation. 

Conventional medical ethics or law offers little guidance here. While most health care providers naturally attempt to include the family in health care practices and treatment, bioethics and law give us little guidance as to the moral basis for doing so. Because they focus so intently upon the individual, they leave little room to consider the position of other people. When serious questions arise, we look to the patient and their judgments for guidance. 

Ronald Dworkin confronted this issue in his book, “Life’s Dominion”. Should a caregiver honor an advanced directive limiting treatment for a happy but demented patient, a patient who appears to be enjoying their present life, but who had in the past expressed the desire to die rather than live as a demented person? Dworkin argues that we should honor the advance directive. To justify this position, he distinguishes between two possible interests of the patient. First, humans, like all sentient creatures, have experiential interests. They may include values of friendship, family relationships, competence in our professions, and making some type of contribution to the common good. 

Moreover, the idea that we honor the sacredness of life by respecting the rational desires of a person who is no longer rational does not fully make sense. That person will not feel disrespected by our failure to follow their prior directive. She is no longer capable of recognizing that we are disrespectful to her prior interest.  Dworkin identifies no one else who may be harmed by continuing to give this person loving care. 

The principle of autonomy is an important value in our society and in our ethical and legal reflections. To the extent that we can control what we give to the other though positive, good will and respectful behavior, we contribute positively to the good of the other. To the extent that are disrespectful or abuse, we harm and diminish the other. These are moral concerns that we often fail to see when we think of ethics and law as simply a means of resolving conflicts and crises. 

Mentally ill workers

The situation is exacerbated by there being mentally ill carers as well as those who are cared for. Stigma is one of the most important problems encountered by individuals with severe psychiatric disorders. It lowers their self-esteem, contributes to disrupted family relationships, and adversely affects their ability to socialize, obtain housing, and become employed (Wahl, 1999). The association of mental illness with violence is very strong and has increased in recent years. 
This association of mental illness with violence is apparently increasing. The most likely reason for this increasing stigma is an increasing number of violent crimes committed by individuals with severe psychiatric disorders. Violence includes murder, manslaughter, the principal offences under the Offences against the Person Act 1861, offences of violence against children other than sexual offences, kidnapping and piracy.
Multiple studies have demonstrated that individuals with severe psychiatric disorders who are being inadequately treated, or not treated at all, are more likely to be violent than the general population (Yesavage, 1982; Taylor, 1985; Smith, 1989; Bartels et al., 1991; Link et al., 1992; Modestin and Ammann, 1996; Kasper et al., 1997; Swanson et al., 1997; Swartz et al., 1998; Taylor et al., 1998; Arango et al., 1999). 

On April 9-12, 2000, the New York Times published the results of a study of 100 "rampage killings," defined as "multiple-victim killings that were not primarily domestic or connected to a robbery or gang," committed during the preceding five decades. As part of their research, the Times staff examined "nearly 25 years of homicide data from the Federal Bureau of Investigation" and concluded, "the incidence of these rampage killings appears to have increased." Most of the increase was noted to have taken place in the late 1980s and 1990s (personal communication, Ford Fessenden, April 26, 2000). Among the 100 killers examined by the Times, "more than half had histories of serious mental health problems" and 48 of them had "some kind of formal diagnosis, often schizophrenia." Although the Times attempted to identify cases across 50 years, 90 of the 100 "rampage killings" they examined occurred during the 1980s and 1990s, which was said to be due at least partially to the availability of more recent information on electronic databases.

The public’s association of mental illness with violence is probably the major cause of stigma against mentally ill individuals. This association is very strong and has apparently increased in recent years. The most likely reason for this increasing stigma is an increasing incidence of violent crimes committed by seriously mentally ill individuals who are not receiving treatment for their psychiatric disorders. Therefore, the most effective way to decrease stigma is to reduce the incidence of such violent crimes; this can be done by utilizing various forms of assisted treatment. As summarized by Link et al. in a recent discussion of this issue: "If the dangerousness stereotype is to be addressed, we need to confront it directly" (Link et al., 1999). Promoting assisted treatment is thus the most effective type of anti-stigma campaign to reduce stigma against mentally ill individuals. 

Recent research data on contemporary populations of ex-mental patients supports these public fears [of dangerousness] to an extent rarely acknowledged by mental health professionals…. It is [therefore] futile and inappropriate to badger the news and entertainment media with appeals to help de-stigmatize the mentally ill (Steadman, 1981).

The current situation finds the average commuter riding a bus to work, facing an anti-stigma poster proclaiming, "Mentally ill persons make good neighbors" and simultaneously reading a newspaper detailing the most recent violent act committed by a mentally ill person. Until the issue of violence is addressed and greater use is made of assisted treatment, anti-stigma campaigns will fail and mentally ill persons will continue to be among the most stigmatized groups in our society.

Developments to protect mentally ill workers, who are vulnerable people, is being taken up by the United Kingdom’s Department of Trade and Industry. Apart from the mentally ill workers being vulnerable, the DTI sees agency and casual workers as being vulnerable and in need of protection. These are workers working in environments where the risk of being denied employment rights is high.

Mentally ill workers are also vulnerable groups with human rights. The first piece of legislation to tackle disability discrimination in the labour market was the Disabled Persons (Employment) Act 1944. There was set up a disabled people’s register and designated certain low-status work exclusively for disabled people and imposed a quota scheme on employers with 20 or more employees, whose workforce then had to contain a minimum of 3% of registered disabled persons. It failed and in 1995, there was passed the Disability Discrimination Act on 2 December 1995.  Section 1 of the DDA defines a disabled person as someone having a physical or mental impairment, which has a substantial or long-term adverse effect on his ability to carry out normal day-to-day activities.  The Employment Appeals Tribunal made a distinction between mental and physical impairments in Rugamer v Sony Music Entertainment UK Ltd and McNicol v Balfour Beatty Rail Maintenance Ltd [2001] IRLR 644, EAT.  The EAT outlined four routes to prove mental impairment, which employers might be tempted to use to dismiss disabled employees. The DDA covers employees and contract workers who are employed personally to undertake work (self-employed) and apprentices.  The DDA provides a legal redress against employers who refuse to employ or randomly dismiss employees with disabilities. It is hoped that the Safeguarding Vulnerable Groups Act does not act as a backlash to the DDA 1995 and give employers wrongful reason to get rid of disabled employees because they twitch or limp or are nervous.

Safeguarding Vulnerable Groups v Safeguarding Employers in the EU 

In the EU, member-states agree upon the need to promote better conditions of living and of work for workers, to make possible their harmonization while improvement is being maintained. They believe that such a development will ensue not only from the functioning of the common market, which will favour the harmonisa​tion of social systems, but also from the procedures provided for in this Treaty and from the approximation of provi​sions laid down by law, regulation or administrative action. 

Article 117, Treaty of Rome, exemplified the terms of the consensus between member-states at the time in which different views were reconciled by ‘equivocal words’.  One such composite view is that living and working conditions would be ‘harmonized’ in the course of being improved. This would also ‘favour’ the harmonization of social systems, as a result of the impact of the ‘functioning’ of the common market on member-states’ socio​economic structures. It is anticipated this could happen in a politically synchronized way through the member-state or through Community institutions when they took administrative action to ‘approximate’ their provisions. The Treaty provided no pointers regarding the meaning of ‘harmonisation of living and working conditions’ or ‘social systems’, but did indicate in Article 117 the method through which such a eventual goal might be achieved. 

The significance of Article 117 regarding this article’s concept of European social integration is that a form of ‘harmonisation’ was envisaged in 1957 involving social conditions as well as systems and emerging from some sort of market-driven convergence. It is unclear whether it was expected to occur only within each member-state or across member-states, and there is no legal basis for an explicit project of what could be called a social union. However, in retrospect Article 117, while dwelling on procedure and omitting details of what it was supposed to achieve, goes surprisingly far towards envisaging some form of integration of European societies. 

The social quality of Europe is the goal of high social standards used in discussions of benchmarking, originally coined by the pro​moters of the European Foundation on Social Quality (Beck et al., 1998: 1). Social regula​tion as used by Majone (1993) refers to the regulatory regime that constrains or reinforces member-state law making. Social citizenship as used by Faist refers to the rights conferred by EU institutions on citizens (Faist, 2001: 39) or by Lister (1997) among others, as women’s claims to recognition as citizen-carers (1998: 168–70). Social inclusion is the goal of a well-integrated society that wishes to have few citizens living on its fringes. 

European social integration is a process that results from social policy-making and can be identified through the literal meaning of integration: to make parts into a whole. Creating a single entity from separate units gives social integration its strict meaning and is a key characteristic of the European process in which a single market merges several markets into one and an inte​grated labour market is barrier-free, having only external European boundaries but no national ones. 

Protecting children

Part of the justification of this Safeguarding Vulnerable Groups Act is the European Convention on the exercise of Children’s Rights 1996. Under Article 4, state parties are obliged to take all appropriate legislative and other measures for the implementation of the rights recognized in the Convention. The Convention deals with the whole range of family proceedings affecting children and taking place before a judicial authority.

Free movement and the single labour market 

The goal of creating a single labour market through free movement of labour allowing workers to take up employment anywhere in the EU (Articles 48–52 of the Treaty of Rome) stands out as a clear initiative of social integra​tion that illustrates the concept of making parts into a whole: the removal of barriers in all countries, simultaneously and subject to the same regulations, recognizably transformed several labour markets into a single one. 

The relatively small numbers of free movers suggest that this single social area remains somewhat user-unfriendly. 

In the field of job protection, measures are thin on the ground, as the direc​tives only cover certain groups of workers in specific situations. The first Directive on Collective Redundancies (75/129/EEC) meant that workers’ representatives would be informed and consulted in advance through a similar (harmonized) procedure in the advent of redundancies in all member-states. However, by no means all redundancy procedures have been the subject of approximation measures. The Directive merely advanced similar proce​dures for a particular situation.

The ambit of the Directive on Information and Consultation of Workers’ Representatives in European Multinationals (94/45/EC) was limited to companies with facilities in two member-states or more, a tiny proportion of firms. Circumstances in all the other firms not affected by the Directive continue to differ because member-states statutory provisions and traditions for inform​ing and consulting employees are varied. For employees interested in participating in their company, it still matters a great deal which country they work in, so it cannot be said that the field of information and consultation of workers is harmonized, although aspects have been approximated.
Lastly, two directives specify minimum and maximum limits to conditions of work and have the effect of limiting the disparities between member-states. 

Regarding working conditions as a whole, an important part of the employment relation​ship remains unregulated by European law when compared to the detail of legislation found in some national labour codes (such as the Spanish or German) regarding dismissal, redundancy and compensation. The EU treaties expressly ruled out regulation of pay bargaining, strikes and employer lock-outs, the operation of trade unions and collective bargaining procedures, and ‘a real limit exists to any project aimed at increasing the unifor​mity of industrial relations systems’ (Teague, 1994). 

The EU as single jurisdiction in social matters 

EU citizens’ widely enhanced freedoms and choice to engage in cross-border activities may nonetheless lead to conflicts and traps, as seen above in the case of the Dutch free-mover. In addition, anti-social behaviour may occur during the use of newfound freedoms. In response, judicial cooperation between member-states closes the net around them. It has been devel​oping since the late 1990s under the overarch​ing area of freedom, security and justice.

The pan-European arrest warrant 

Lastly, EU citizens who are the targets of law enforcement authorities are set to live in a single judicial area subject to the European arrest warrant. The European arrest warrant scheme for serious crimes such as terrorism, illegal trafficking in drugs, arms and human beings, corruption, fraud and crimes against children received the backing of the European Parliament in 2001 (European Parliament, 2001c: 23) and was adopted under the Spanish presidency (January–June 2002). Police are now able to arrest suspects and send them straight to court in the member-state issuing the warrant, cutting out the current extradition proceedings and reducing time delays to 90 days. The Home Secretary made it clear that the purpose was to ensure that criminals could not escape justice anywhere in the EU (Tremlett, 2002). Although only a small per​centage of people fall foul of the law, this single social area has social implications because, unlike previous examples, it does not enhance citizens’ freedoms and choice. It aroused misgivings in the British Parliament (House of Lords, 2001; House of Commons 2002) since the Fair Trials Abroad group believe it may worsen rather than improve the situation of detained foreigners in at least four member-states known to hold suspects without evidence for long periods (Tremlett, 2002). The opposing view is that EU govern​ments no longer need to protect their citizens from the abuse of power by another member-state (The Financial Times, 2001). Such a case of integration is only intended for serious crime, affecting small numbers of people, yet it contrasts with previous exam​ples that appear to enhance citizens’ freedoms and choices. 
Employment Rights of Stigmatised Persons

When the Age Discrimination in Employment Regulations are adopted in 2006, they will complete the transposition into national law of the Council Directive establishing a general framework for equal treatment in employment and occupation. Alongside this Directive there is also the Race Directive and the Equal Treatment Directive which, between them, provide for a comprehensive requirement not to discriminate in relation to employment. The transposition of these Directives in the United Kingdom is through a number of statutes and a number of Regulations. Unlike Ireland, for example, the United Kingdom has not currently chosen to have one statute encompassing all these areas of discrimination. 

The framework directive provides for action to combat discrimination on the grounds of religion or belief, disability, age or sexual orientation in relation to employment. Article 2 establishes that the principle of equal treatment means that there should be no direct or indirect discrimination whatsoever on any of these grounds. Thus the principle of equal treatment essentially means the absence of discrimination on specified grounds (Schiek, 2002), except in some cases. For the disabled worker there is a requirement to take some positive action, but for issues related to age there are important exceptions. Article 5, for example, provides for an important piece of positive discrimination in favour of disabled people, namely the duty of employers to make reasonable accommodation. This means that employers must take measures where appropriate to ensure that a person with a disability has access to, can participate in and advance in employment. Article 6 in contrast takes a more negative approach with regard to age and is devoted to providing justification for differences of treatment on grounds of age based upon utilitarian economic and business reasons, thus considerably weakening the principle of equal treatment underpinning this measure (see Sargeant, 2005). 

There is a hierarchy of protection whereby governments rank discrimination in some order of importance. It might be possible to hypothesise that there is such a hierarchy with race and ethnic origin perhaps being given widest reach with, amongst others, disability and age being given the narrowest scope of operation, i.e. in employment only. Such a hierarchy might reflect the relative importance placed upon the different areas of discrimination as a result of a political imperative 

Disability and age are two areas of discrimination that are closely linked and stand apart from the other grounds because perhaps there is sometimes a need to positively facilitate equal participation.. There is a close correlation between age and disability and it can be argued that, because of this, age discrimination should be treated in a similar way to disability discrimination rather than, as proposed, adopting a similar approach to sex and race discrimination. This is because at a certain point there is a very high probability that disability and age merge or intersect and the discrimination that takes place is against an older worker who is, or is likely to become, disabled. 

The older a worker becomes the more likely it is that the individual will be disabled. The employers’ response is to have a default age at which an employee can be removed from the workforce without any of the related problems (for the employer) of any potential unfair dismissal claims, discrimination claims, etc. The alternative approach posited here is that it would be more appropriate to extend to older workers the duty of employers to make reasonable adjustments. Thus, if a person has a genuine impairment to their health, mental or physical, then the employer should be required to treat them in the same way as a disabled employee. If a worker does not have a mental or physical impairment, then the only reason for adopting the CBI approach is to dismiss them because they are likely to have such an impairment in the future. This in itself, it could be argued, may be enough to justify further protection for older workers.  If a person has been convicted of a sexual offence, that does not make them a stigmatised person, however, but a crime statistic and and offender.

Disability discrimination

Section 4 of the Disability Discrimination Act 1995 (DDA) makes unlawful acts of discrimination and harassment against a disabled person in relation to employment. This of course applies to the recruitment and selection process as well as to those that the employer already employs. There is also a duty placed upon employers to make adjustments where a provision, criterion or practice applied on behalf of the employer or any physical aspect of the employer's premises places a disabled person at a substantial disadvantage in comparison with persons who are not disabled. A person has a disability if he or she ‘has a physical or mental impairment which has a substantial and long-term adverse effect on his ability to carry out normal day to day tasks’. The emphasis of the Act is on the individual and the impairment which may inhibit a person from carrying out normal day to day activities. The litigation that has resulted has been much concerned with what is meant by a disability and the duty of employers to make adjustments. In Goodwin v The Patent Office the Employment Appeal Tribunal stated that employment tribunals needed to look at the evidence with reference to four steps, in order to decide whether a person had a disability in terms of the Act. These steps were, firstly, whether the person had an impairment which was either mental or physical; secondly, whether the impairment affected the individual's ability to carry out normal day to day activities; thirdly, whether the adverse effect was substantial and, finally, whether the adverse effect was long term. A mental impairment could include a mental illness, but not all mental impairments were necessarily covered in the Act. There have been subsequent cases considering what is meant by ‘long term effect’, ‘day to day activities’the meaning of impairment. The concentration has been entirely upon the impairment, its nature, its effect and the reaction of the employer. It is possible to imagine some of the same steps being taken in relation to an older employee when assessing continuing competency. Firstly there would be a need to assess whether the person had an impairment or not, secondly whether the impairment affected the individual's ability to carry out normal day to day activities. It is in whether the impairment was ‘substantial’ or not that there would be a difference in treatment. In the case of the older employee it is the likelihood of the impairment becoming substantial that will be of concern of the employer and suggests that older employees need special protection. 

The law on disability discrimination at work contained in the DDA 1995 is different to that concerning sex and race discrimination, contained in the Sex Discrimination Act 1975 and the Race Relations Act 1976. In the latter two the law, except in a very few restricted situations, does not distinguish between the different groups. As Baroness Hale stated in Archibald v Fife Council. 

The 1995 Act does not regard the differences between disabled people and others as irrelevant. It does not expect each to be treated in the same way. It expects reasonable adjustments to be made to cater for the special needs of disabled people. It necessarily entails an element of more favourable treatment.

Thus the DDA 1995, unlike the sex and race discrimination acts, requires an element of positive discrimination in favour of the disadvantaged worker. There can be no straightforward comparison with someone who is not disabled, because the employer must take action to equalise the balance. The Act entails a measure of positive discrimination in, according to Baroness Hale, ‘the sense that employers are required to take steps to help disabled people which they are not required to take for others’, and ‘to the extent that the duty to make reasonable adjustments requires it, the employer is not only permitted but obliged to treat a disabled person more favourably than others’. The sex offender who seeks employment might well have been suffering from mental illness and is not allowed to be discriminated against because of his mental illness disability but only on the notifiable period required for any offence committed.

The preambles to all of the Directives mentioned refer to the right of all persons to equality before the law and protection against discrimination being recognised by various United Nations and/or international declarations such as the Universal Declaration of Human Rights. The common thread that links them all is this human rights justification. A good approach is to say that ‘the central aim of equality should be to facilitate equal participation of all in society, based on equal concern and respect for the dignity of each individual’. A comparison of issues concerning older workers and disabled workers suggests that in order to facilitate equal participation’ there should be comparable treatment. 
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The Human Rights of Vulnerable Groups

The United Nations Convention on the Rights of the Child 1989 states

“Bearing in mind that, as indicated in the Declaration of the Rights of the Child, the child by reason of his physical and mental immaturity needs special safeguards and care, including appropriate legal protection…”  

Article 3.1 states 

“In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be primary consideration”.

While adults and children alike need independent human rights institutions to protect their human rights, additional justifications exist for ensuring that children’s human rights are given special attention. These include the facts that children’s developmental state makes them particularly vulnerable to human rights violations, their opinions are still rarely taken into account; most children have no vote and cannot play a meaningful role in  the political process that determines government’s response to human rights and children encounter significant problems in using the judicial system to protect their rights.

To continue with the rights of the child, there is an Optional Protocol 2000 to the Convention on the Rights of the Child- adopted and opened for full signature, ratification and accession by the General Assembly resolution A/RES/54/263 on 25th May2000-a protocal about the sale of children, child prostitution and child pornography. Among other things , the State Parties to the Protocol recognise that a number of particularly vulnerable groups, including girl children, are at greater risk of sexual exploitation and that girl children are disproportionately represented among the sexually exploited.
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EUROPEAN CONVENTION ON HUMAN RIGHTS 

The Lord Adonis has made a statement under section 19(1) (a) of the Human Rights Act 1998:

GENERA: NOTE

 “Section 19(1)(a) states – ‘Parliamentary Procedure

19(1) A Minister of the Crown in charge of a Bill in either House of Parliament must, before Second Reading of the Bill-

(a) make a statement to the effect that in his view the provisions of the Bill are compatible  with the Convention rights (“a statement of compatibility”); or..’

To this effect, Lord Adonis said on the 28th March 2006:-

“My Lords, I beg to move that this Bill be now read a second time. Parliament has no more important duty than ensuring that children and vulnerable adults are safeguarded from avoidable harm. It is vital to ensure that individuals with a track record of criminal or otherwise abusive behaviour in respect of those in their care should not be given new positions of trust, whether in schools or in care settings. This Bill seeks to improve the vetting and barring regime to that end. I believe that it will be welcomed in all parts of the House. 

Staying safe is one of the five outcomes in the cross-government Every Child Matters programme, which seeks to ensure that safeguarding becomes everyone's business across the range of children's services. The Bill is part of that programme. Equally, the Bill will significantly improve safeguarding for adults in the most vulnerable situations, particularly in care homes and care services. 

The background to this Bill is very painfully lodged in our memories. The tragic murders of Holly Wells and Jessica Chapman in Soham in 2002 brought to light serious weaknesses in the systems for protecting children from staff with a record of abuse and criminality...The new scheme will offer three levels of protection, as set out in Clauses 5 to 20 and Schedule 3. The first level is where the bar applies and there is a requirement on employers to check barred status. It covers work in key settings such as schools or care homes, work that involves frequent and specified close contact with vulnerable groups in all adult health or social care or any children's settings, and key positions of authority. This is defined as "regulated activity" in the Bill and covers, for example, teachers and all other employees working in a school who have frequent contact with children. In those settings, barred people will not be allowed to work, and employers will be required to check whether recruits are barred. 

The second level of protection will involve a requirement to check barred status but with the discretion to employ, with appropriate safeguards put in place if necessary, should information of concern be secured by the employer such as, for example, from a full CRB disclosure or from a reference. …The third level of protection is where there is the ability to check barred status but no requirement to do so. It covers work that involves specified close contact with children and vulnerable adults but where the employer is an individual making private family arrangement such as for nannies and care workers in the home. …Safeguarding children and vulnerable adults is a serious responsibility and is a shared responsibility. …”
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Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the authority of the same, as follows:— 

Barring 

1 
Independent Barring Board 

(1) There shall be a body corporate to be known as the Independent Barring Board

(“IBB”).

(2) Schedule 1 makes provision relating to IBB.

(3) Schedule 2 (transfers to IBB) has effect.

GENERAL NOTE TO SECTION 1

This important Independent Barring Board has rights as well as responsibilities. The IBB must provide the Secretary of State with such advice as he requests in connection with any decision relating to the inclusion of a person on a list kept under section 1 of the Protection of Children Act 1999, under Care Standards Act 2000, section 81 under Education Act 2002 section 142. 

The Secretary of State may, by order, require the IBB to include a person in a children’s barred list. The Secretary of State may , by order, require the IBB to include a person onto an adult barred list.

This Act does not apply to any activity, which is carried out in the course of a family relationship.

2 
Barred lists 

(1) IBB must establish and maintain— 

(a) the children’s barred list; 

(b) the adults’ barred list. 

(2) Part 1 of Schedule 2 applies for the purpose of determining whether an  individual is included in the children’s barred list. 

(3) Part 2 of that Schedule applies for the purpose of determining whether an
individual is included in the adults’ barred list.
(4) Part 3 of that Schedule contains supplementary provision. 

(5) In respect of an individual who is included in a barred list, IBB must keep other information of such description as is prescribed. 

GENERAL NOTE TO SECTION 2

The setting up , maintenance and updating of lists is a very expensive affair. Lord Adonis said that the budget for setting up the scheme is £16.6 million over the three financial years 2005-6, 2006-7 and 2007-8. This figure for the annual operating costs is additional to the costs of the existing Criminal Records Board disclosure and related processes, which amount to £78 million per year
. 

3 
Barred persons 

(1) 
A reference to a person being barred from regulated activity must be construed in accordance with this section. 

(2) 
A person is barred from regulated activity relating to children if he is— 


(a) 
included in the children’s barred list; 



(b) 
included in a list maintained under the law of Scotland or Northern Ireland which the Secretary of State specifies by order as corresponding to the children’s barred list. 


(3) 
A person is barred from regulated activity relating to vulnerable adults if he is— 



(a) 
included in the adults’ barred list; 



(b) 
included in a list maintained under the law of Scotland or Northern Ireland which the Secretary of State specifies by order as corresponding to the adults’ barred list. 

GENERAL NOTE TO SECTION 3

The offences which would automatically cause a person to be a barred person are as follows:-

Illustrative list of offences giving rise to automatic bars without and with representations

Automatic barring with no right to make representations: -children’s list

 An offence contrary to section 1(1) of the Sexual Offences Act 1956 (rape).

 An offence contrary to section 5 of the Sexual Offences Act 1956 (sexual intercourse

with a girl under the age of thirteen).

 An offence contrary to section 1 of the Sexual Offences Act 2003 (rape).

An offence contrary to section 2 of the Sexual Offences Act 2003 (assault by penetration).

An offence contrary to section 5 of the Sexual Offences Act 2003 (rape of a child under 13).

An offence contrary to section 6 of the Sexual Offences Act 2003 (assault of a child under 13 by penetration).

An offence contrary to section 7 of the Sexual Offences Act 2003 (sexual assault of a child under 13).

 An offence contrary to section 8 of the Sexual Offences Act 2003 (causing or inciting a child under 13 to engage in sexual activity).

Automatic Barring With No Right To Make Representations: Vulnerable Adults’ List

Sexual Offences Act 2003, Part I, sections 30-37, offences “against persons with a mental disorder impeding choice”:

 s30, sexual activity with a person with a mental disorder impeding choice;

s31, causing or inciting a person, with a mental disorder impeding choice, to engage in sexual activity;

 s32, engaging in sexual activity in the presence of a person with a mental disorder impeding choice;

 s33, causing a person, with a mental disorder impeding choice, to watch a sexual act;

 s34, inducement, threat or deception to procure sexual activity with a person with a mental disorder

 s35, causing a person with a mental disorder to engage in or agree to engage in sexual activity by inducement, threat or deception;

 s36, engaging in sexual activity in the presence, procured by inducement, threat or deception, of a person with a mental disorder;

 s37, causing a person with a mental disorder to watch a sexual act by inducement, threat or deception.

Sexual Offences Act 2003, sections 38-41, offences that specifically relate to care

workers:

 s38, care workers: sexual activity with a person with a mental disorder;

 s39, care workers: causing or inciting sexual activity;

 s40, care workers: sexual activity in the presence of a person with a mental disorder;

 s41, care workers: causing a person with a mental disorder to watch a sexual act.

Automatic barring with immediate right to make representations

 An offence contrary to the Children and Young Persons Act 1933, part 1 – prevention to cruelty and exposure to moral and physical danger and sections 13,14,15,40,41,42,43,63,67,99 and 108.

 An offence of murder, contrary to the common law.

 An offence under section 1 of the Infanticide Act 1938 (infanticide).

 An offence under section 4 of the Sexual Offences Act 1956 (administering drugs to 

obtain or facilitate intercourse).

 An offence contrary to section 6(1) of the Sexual Offences Act 1956 (sexual intercourse with a girl under the age of sixteen).

 An offence under section 7 of the Sexual Offences Act 1956 (intercourse with defective) by having sexual intercourse with a child.

 An offence under section 9 of the Sexual Offences Act 1956 (procurement of defective) (procuring a child to have sexual intercourse).

 An offence contrary to section 11(1) of the Sexual Offences Act 1956 (incest by a woman).

 An offence contrary to section 13 of the Sexual Offences Act 1956 (indecency between men).

 An offence under section 21 of the Sexual Offences Act 1956 (abduction of defective from parent or guardian) by taking a child out of the possession of her parent or guardian.

An offence under section 22 of the Sexual Offences Act 1956 (causing prostitution of women) in relation to a child.

 An offence under section 23 of the Sexual Offences Act 1956 (procuration of girl under

21) by procuring a child to have sexual intercourse with a third person.

 An offence under section 25 or 26 of the Sexual Offences Act 1956 (permitting girl, under 13, or between 13 and 16, to use premises for intercourse).

An offence under section 27 of that Act (permitting defective to use premises for intercourse) by inducing or suffering a child to resort to or be on premises for the purpose of having sexual intercourse.

An offence under section 28 of the Sexual Offences Act 1956 (causing or encouraging prostitution of, intercourse with or indecent assault on, girl under 16).

 An offence under section 29 of the Sexual Offences Act 1956 (causing or encouraging prostitution of defective) by causing or encouraging the prostitution of a child.

An offence under section 30 of the Sexual Offences Act 1956 (man living on earnings of prostitution) in a case where the prostitute is a child.

 An offence under section 31 of the Sexual Offences Act 1956 (woman exercising control over prostitute) in a case where the prostitute is a child.

 An offence under section 128 of the Mental Health Act 1959 (sexual intercourse with patients) by having sexual intercourse with a child.

 An offence contrary to section 1(1) of the Indecency with Children Act 1960 (indecency with children under the age of sixteen).

 An offence under section 4 of the Sexual Offences Act 1967 (procuring others to commit homosexual acts) by-

(i) procuring a child to commit an act of buggery with any person, or

(ii) procuring any person to commit an act of buggery with a child.

 An offence under section 5 of the Sexual Offences Act 1967 (living on earnings of male prostitution) by living wholly or in part on the earnings of prostitution of a child.

An offence under section 9(1)(a) of the Theft Act 1968 (burglary), by entering a building or part of a building with intent to rape a child.

 An offence under section 4(3) of the Misuse of Drugs Act 1971 by-

(i) supplying or offering to supply a Class A drug to a child,

(ii) being concerned in the supplying of such a drug to a child, or

(iii) being concerned in the making to a child of an offer to supply such a drug.

 An offence contrary to section 54(1) of the Criminal Law Act 1977 (inciting a girl under the age of sixteen to have incestuous sexual intercourse).

 An offence contrary to section 1(1) of the Protection of Children Act 1978 (take, or permit to be taken, or to make any indecent photograph or pseudo-photograph of a child; distribution or possession of indecent photograph of a child).

 Mental Health Act 1983: s. 126 (forgery, false statements etc., in relation to documents,

etc. under the Act; s.127 (ill-treatment of patients with a mental disorder); s.128 (helping

or encouraging patients to escape from custody or from hospital without leave); s.129 (those who oppose inspection of premises, access to patients, for authorised investigations).

 An offence contrary to section 160 of the Criminal Justice Act 1988 (possession of indecent photograph of a child). 

 An offence under section 3 of the Sexual Offences (Amendment) Act 2000 (abuse of trust).

 Schedule 4, Criminal Justice and Courts Services Act 2000, as amended: section 61

(administering a substance with intent), section 66 (exposure), section 67 (voyeurism).

 An offence under section 145 of the Nationality, Immigration and Asylum Act 2002

(traffic in prostitution).

An offence contrary to Sexual Offences Act 1956 section 1- rape.

An offence contrary to Sexual Offences Act 1956 section 5 –intercourse with a girl under 13.

An offence contrary to Sexual Offences Act 1956 section 6- intercourse with a girl under 16 if offender was over 20.

An offence contrary to Sexual Offences Act 1956 section 10- incest by a man if victim under 18.

An offence contrary to Sexual Offences Act 1956 section 12- buggery if offender is 20 or over and victim is under 18.

An offence contrary to Sexual Offences Act 1956 section 13- indecency between men if offender is 20 or over and victim under 18.

An offence contrary to Sexual Offences Act 1956 section 14- indecent assault on a woman if victim is under 18 and the sentence given was for 30 months or more.

An offence contrary to Sexual Offences Act 1956  section 15- indecent assualt on a man if victim is under 18.

An offence contrary to Sexual Offences Act 1956 section 16- assault with intent to commit buggery if victim is under 18.

An offence contrary to the Criminal Law Act 1977 section 54- inciting a girl under 16 to have incestuous intercourse.

An offence contrary to the Protection of Children Act 1978 sections 1 and 1A -indecent photographs of children if children are under 16 and offender is over 18.

An offence contrary to Customs and Excise Management Act 1979 section 170- fraudulent evasion of duty in relation to indecent or obscene articles if these articles include photos of persons under 16.

An offence contrary to Criminal Justice Act 1988 section 160- possession of indecent photo of child.

An offence contrary to Sexual Offences Act 2000- abuse of position of trust if offender is over 20 years old.

An offence contrary to section 3 of the Sexual Offences Act 2003 sexual assault of child under 13.

An offence contrary to section 4 of the Sexual Offences Act 2003 (causing a person to engage in sexual activity without consent).

An offence contrary to Sexual Offences Act 2003 sections  12- causing or inciting a child under 13 to engage in sexual activity.

An offence contrary to section 9 of the Sexual Offences Act 2003 (sexual activity with a child).

An offence contrary to section 10 of the Sexual Offences Act 2003 (causing or inciting a child to engage in sexual activity).

An offence contrary to section 11 of the Sexual Offences Act 2003 (engaging in sexual activity in the presence of a child).

An offence contrary to section 12 of the Sexual Offences Act 2003 (causing a child to watch a sexual act).

An offence contrary to Sexual Offences Act 2003 section 13- child sex offences committed by children if offender sentenced to more than 12 months.

An offence contrary to section 14 of the Sexual Offences Act 2003 (arranging or facilitating commission of a child sex offence).

An offence contrary to section 15 of the Sexual Offences Act 2003 (meeting a child following sexual grooming etc).

An offence contrary to section 16  of the Sexual Offences Act 2003 (abuse of position of trust: sexual activity with a child).

 An offence contrary to section 17 of the Sexual Offences Act 2003 (abuse of position of trust: causing or inciting a child to engage in sexual activity).

An offence contrary to section 18 of the Sexual Offences Act 2003 (abuse of position of trust: sexual activity in the presence of a child).

An offence contrary to section 19 of the Sexual Offences Act 2003 (abuse of position of trust: causing a child to watch a sexual act).

An offence contrary to section 25 of the Sexual Offences Act 2003 (sexual activity with a child family member).

An offence contrary to section 26 of the Sexual Offences Act 2003 (inciting a child family member to engage in sexual activity).

Sexual Offences Act 2003, Part I: s.30-37 (offences against persons with a mental disorder impeding choice) and s.38-41 (offences that specifically relate to care workers).

An offence contrary to section 47 of the Sexual Offences Act 2003 (paying for sexual services of a child).

An offence contrary to section 48 of the Sexual Offences Act 2003 (causing or inciting child prostitution or pornography).

An offence contrary to section 49 of the Sexual Offences Act 2003 (controlling a child prostitute or a child involved in pornography).

An offence contrary to section 50 of the Sexual Offences Act 2003 (arranging or facilitating child prostitution or pornography).

An offence contrary to section 57 of the Sexual Offences Act 2003 (trafficking into the UK for sexual exploitation).

An offence contrary to section 58 of the Sexual Offences Act 2003 (trafficking within the UK for sexual exploitation).

An offence contrary to section 59 of the Sexual Offences Act 2003 (trafficking out of the UK for sexual exploitation).

An offence contrary to Sexual Offences Act 2003 section 61- administering a substance with intent.

An offence under section 62 or 63 of the Sexual Offences Act 2003 (committing an offence or trespassing with intent to commit a sexual offence) in a case where the intended offence was an offence against a child.

An offence contrary to Sexual Offences Act 2003 section 66- exposure.

An offence contrary to Sexual Offences Act 2003 section 67-voyeurism.

An offence contrary to Sexual Offences Act 2003 section69 and 70-intercourse with animal or sexual penetration of a corpse.

An offence under section 4 of the Asylum and Immigration (Treatment of Claimants,

etc) Act 2004 (trafficking people for exploitation).

An offence under section 5 of the Domestic Violence, Crime and Victims Act 2004

(causing or allowing the death of a child or vulnerable adult) in respect of a child.

Mental Capacity Act 2005 (not yet in force), s.44 (ill-treatment or neglect of a person who lacks capacity by a carer, done of lasting/enduring power of attorney or deputy).

See National Police Records (Recordable Offences) Regulations 1985, S.I. 1985/1941.

Since the Sexual Offences Act 2003, the responsibility for notification is on the offender who must register his details with the police. Should he not be on the list and gain regulated employment , the liability is his that he did not put himself on the list.

With effect from 1st May 2004, the Sexual Offences Act 2003 was in force. A person is subject to the notification requirements of the Sexual Offences Act 2003 if he is convicted of an offence listed in Schedule 3 to that Act, or is found guilty of such an offence by reason of insanity, or is found to be under a disability and to have done the act charged against him in respect of such an offence, or is so cautioned in respect of such an offence (Sexual Offences Act 2003, section 80). The Table as set out in Sexual Offences Act 2003 section 82(1) sets out how long the notification period lasts.

Period of offender’s sentence         Notification period
30 months or more                                 indefinite period

More than 6 months                                 10 years

Less than 6 months                                    7 years

Cautioned                                                   2 years

Any other                                                   5 years

A person subject to the notification requirements is referrred to in the Sexual Offences Act 2003 as a “relevant offender”. Notification requirements are set out in section 83, Sexual Offences Act 2003 and section 83 says that the offender must, within the period of three days of conviction, finding or caution, notify to the police the offender’s date of birth, national insurance number, name and any aliases, home address and any other address at which he regularly stays.

Section 84 states that subsequent changes to these  details must be reported to the police. All those persons who had to register under the Sex Offenders Act 1997 are now subject to the notification requirement of the Sexual Offences Act 2003, as per section 81. This registration order is not a breach of  Article 7 Human Rights Act 1998. 

See Ibbotson v UK [1999] Crim LR 153.

Furthermore, section 92 of the Sexual Offences Act 2003 provides that , where a sentencer states in poen court that an offender has been convicted of a listed offence and certifies those facts, the certificate is sufficient evidence of those facts. In the case A-G’s Ref (No.5 of 1997), Lord Justice Rose said  that “..there was an exception that a judge passing sentence will make use of section 5 Sex Offences Act 2003, in order to make a statement ‘in an appropriate case’”.

4
Appeals

(1) An individual who is included in a barred list may appeal to the Tribunal

against—

(a) a decision under paragraph 2 or 8 of Schedule 3 not to remove him from

the list;

(b) a decision under paragraph 3, 5, 9 or 11 of that Schedule to include him

in the list;

(c) a decision under paragraph 17 or 18 of that Schedule not to remove him

from the list.

(2) An appeal under subsection (1) may be made only on the grounds that IBB has

made a mistake—

(a) on any point of law;

(b) in any finding of fact which it has made and on which the decision

mentioned in that subsection was based.

(3) For the purposes of subsection (2), the decision whether or not it is appropriate

for an individual to be included in a barred list is not a question of law or fact.

(4) An appeal under subsection (1) may be made only with the permission of the

Tribunal.

(5) Unless the Tribunal finds that IBB has made a mistake of law or fact, it must

confirm the decision of IBB.

(6) If the Tribunal finds that IBB has made such a mistake it must—

(a) direct IBB to remove the person from the list, or

(b) remit the matter to IBB for a new decision.

(7) If the Tribunal remits a matter to IBB under subsection (6)(b)—

(a) the Tribunal may set out any findings of fact which it has made (on

which IBB must base its new decision); and
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(b) the person must be removed from the list until IBB makes its new

decision, unless the Tribunal directs otherwise.

(8) The Secretary of State may by regulations make provision as to the procedure

of the Tribunal (including provision as to the award of costs by the Tribunal).

(9) A person may appeal on a point of law to the Court of Appeal against a

decision of the Tribunal.

(10) An appeal under subsection (9) may be made only with the permission of the

Court of Appeal.

(11) In this section “the Tribunal” means the Tribunal established under section 9 of

the Protection of Children Act 1999 (c. 14).
GENERAL NOTE TO SECTION 4

One defence of a barred person taking on regulated employment is that he did not understand the legislation and to this effect, it is now incumbent on courts to inform a person when he has been included on a barred list. There needs to be good communication with those who have been barred in order to prevent attempts to work in inappropriate roles. 

As to being on a list due to information from employers or others, anyone who makes a false declaration to access individuals’ information illegitimately will be committing a criminal offence. Any employer who forces individuals to provide information about their criminal records history which they receive when they apply to be monitored, will be committing a criminal offence., in line with section 56 Data Protection Act.  The IBB will review all decisions by the police to withhold police information from an individual in connection with CRB criminal records disclosure. No one under 18 will be barred from working with children or vulnerable adults without the right to make representation because children and young people who commit offences need to have their risks assessed in a different way to adults. It is a fact that juveniles commit25% of all sexual offences.


Regulated activity 

5 
Regulated activity 
(1) A reference to regulated activity relating to children must be construed in

accordance with Part 1 of Schedule 4.

(2) A reference to regulated activity relating to vulnerable adults must be

construed in accordance with Part 2 of that Schedule.

(3) The Secretary of State may by order amend that Schedule, or any of the

modifications of that Schedule in the provisions mentioned in subsection (4),

so as to vary the meaning of—

(a) regulated activity relating to children;

(b) regulated activity relating to vulnerable adults.

(4) The provisions are—

section 7(5);

section 9(5);

section 10(3);

section 19(8);

paragraph 4 of Schedule 6.


Regulated activity providers 


6 
Regulated activity providers 


(1) A reference to a regulated activity provider must be construed in accordance

with this section.

(2) A person (P) is a regulated activity provider if—

(a) he is responsible for the management or control of regulated activity,

(b) if the regulated activity is carried out for the purposes of an

organisation, his exercise of that responsibility is not subject to

supervision or direction by any other person for those purposes, and

(c) he makes, or authorises the making of, arrangements (whether in

connection with a contract of service or for services or otherwise) for

another person to engage in that activity.

(3) A person (P) is also a regulated activity provider if section 53(4) (fostering) so

provides.

(4) A person (P) is also a regulated activity provider if he carries on a scheme—

(a) under which an individual agrees with P to provide care or support

(which may include accommodation) to an adult who is in need of it,

and

(b) in respect of which a requirement to register arises under section 11 of

the Care Standards Act 2000 (c. 14).

(5) P is not a regulated activity provider if he is an individual and the

arrangements he makes are private arrangements.

(6) Arrangements are private arrangements if the regulated activity is for, or for

the benefit of, P himself.

(7) Arrangements are private arrangements if the regulated activity is for, or for

the benefit of, a child or vulnerable adult who is—

(a) a member of P’s family;

(b) a friend of P.

(8) A person does not make arrangements for another to engage in a regulated

activity merely because he (alone or together with others) appoints that

person—

(a) to a position mentioned in paragraph 4(1)(a), (b), (g), (h), (i), (j) or (m)

or 8(1)(a), (d) or (e) of Schedule 4,

(b) as a deputy under section 16(2)(b) of the Mental Capacity Act 2005

(c. 9);

(c) as member or chief executive of IBB;

(d) to any position mentioned in paragraph (a), (b) or (f) of section 59(10)

or to exercise any function mentioned in that paragraph.

(9) For the purposes of subsection (7) it is immaterial whether P is also acting in

any capacity other than as a family member or friend.

(10) If a regulated activity provider is an unincorporated association any

requirement of or liability (including criminal liability) under this Act must be

taken to be a requirement on or liability of—

(a) the person responsible for the management and control of the

association, or

(b) if there is more than one such person, all of them jointly and severally.

(11) “Family” and “friend” must be construed in accordance with section 58.

(12) The Secretary of State may by order provide that in specified circumstances a

person who makes, or authorises the making of, arrangements (of any

description) for another to engage in regulated activity either is or is not a

regulated activity provider.
Restrictions on participating in regulated activity 

7 
Barred person not to engage in regulated activity 
(1) An individual commits an offence if he—

(a) seeks to engage in regulated activity from which he is barred;

(b) offers to engage in regulated activity from which he is barred;

(c) engages in regulated activity from which he is barred.

(2) A person guilty of an offence under subsection (1) is liable—

(a) on conviction on indictment, to imprisonment for a term not exceeding

five years, or to a fine, or to both;

(b) on summary conviction, to imprisonment for a term not exceeding 12

months, or to a fine not exceeding the statutory maximum, or to both.

(3) It is a defence for a person charged with an offence under subsection (1) to

prove that he did not know, and could not reasonably be expected to know,

that he was barred from that activity.

(4) It is a defence for a person charged with an offence under subsection (1) to

prove—

(a) that he reasonably thought that it was necessary for him to engage in

the activity for the purpose of preventing harm to a child or vulnerable

adult (as the case may be),

(b) that he reasonably thought that there was no other person who could

engage in the activity for that purpose, and

(c) that he engaged in the activity for no longer than was necessary for that

purpose.

(5) For the purposes of this section, Schedule 4 is modified as follows—

(a) in paragraph 1, sub-paragraphs (1)(b) and (2)(a) must be disregarded;

(b) in paragraph 7(1), the words “if it is carried out frequently by the same

person or the period condition is satisfied” must be disregarded;

(c) in paragraph 7(4), paragraph (a) must be disregarded.

(6) In relation to an offence committed before the commencement of section 282(3)

of the Criminal Justice Act 2003 (c. 44), the reference in subsection (2)(b) to 12

months must be taken to be a reference to six months.

GENERAL NOTE TO SECTION 7

It is an offence under this section, for an individual to engage, seek to engage or offer to engage in regulated activity from which he is barred.  Defence occurs when a barred individual has to engage in regulated activity to prevent harm and where there is no-one else around that could engage in that specific activity. This covers a very limited range of activity such as when a doctor barred from working with children has to administer first aid to a child who has an accident in the street. A barred person can enter a school to attend their child’s parents’ evening. Or an individual  on the adults barred list could visit their sick mother in a care home. However, a barred person is prevented from doing paid or unpaid work of any kind if ht means he will come in contact with vulnerable persons.

8 
Person not to engage in regulated activity unless subject to monitoring 


(1) An individual commits an offence if—

(a) he engages in regulated activity with the permission of a regulated

activity provider, and

(b) he is not subject to monitoring in relation to that activity.

(2) An individual commits an offence if—

(a) he engages in an activity which is a regulated activity by virtue of

paragraph 1(3) or (6) of Schedule 4, and

(b) he is not subject to monitoring in relation to regulated activity relating

to children.

(3) An individual commits an offence if—

(a) he acts as a member of the governing body of an educational

establishment mentioned in subsection (5), and

(b) he is not subject to monitoring in relation to regulated activity relating

to children.

(4) A person guilty of an offence under subsection (1), (2) or (3) is liable on

summary conviction to a fine not exceeding level 5 on the standard scale.
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(5) The establishments are—

(a) an educational institution which is exclusively or mainly for the

provision of full-time education to children;

(b) a maintained nursery school (within the meaning of section 39 of the

Education Act 2002 (c. 32)).

(6) A person does not commit an offence under subsection (1) or (2) if he has not

attained the age of 16.

(7) A person does not commit an offence under subsection (1) if, in relation to any

continuous period for which he is permitted to engage in the activity—

(a) the permission is first given before the commencement of this section,

and

(b) it continues to have effect after such commencement.

(8) Where subsection (7) applies to a person who is engaged in regulated activity

which is relevant NHS employment for the purposes of section 17(1)(d), he

does not commit an offence under subsection (1) if he also engages in any other

such regulated activity as mentioned in section 17.

(9) Subsection (7) does not apply in respect of permission which continues to have

effect after such date as the Secretary of State specifies by order.

(10) A person does not commit an offence under subsection (1) if the regulated

activity—

(a) is regulated activity relating to vulnerable adults, and

(b) falls within section 16.

(11) A person does not commit an offence under subsection (3) if, in relation to any

continuous period for which he acts as a governor—

(a) his appointment as a governor first took effect before the

commencement of this section, and

(b) it continues to have effect after such commencement.

(12) Subsection (11) does not apply in respect of an appointment which continues

to have effect after such date as the Secretary of State specifies by order.

(13) It is a defence for a person charged with an offence under subsection (1), (2) or

(3) to prove that he did not know, and could not reasonably be expected to

know, that he was not subject to monitoring in relation to the activity.

(14) In determining what is the appropriate sentence to pass in respect of a person

who is convicted of an offence under this section in a case where the regulated

activity falls within paragraph 1(1) or (2) or 7(1) or (4) of Schedule 4 the court

must consider the extent to which the offender had regard to any guidance

issued by the Secretary of State as to the circumstances in which an activity is

carried out frequently.

GENERAL NOTE TO SECTION 8

It will be an offence punishable by a fine of up to £5000 for a person to engage in regulated activity with the permission of a regulated activity provider if he is not subject to monitoring in relation to that activity. The same punishment will apply if he engages in childminding activities which are regulated activities under Schedule 3paragraph 1(4) if he is not subject to monitoring in respect of regulated activity relating to children; or if he acts as a governor of a school or maintained nursery school if he is not subject to monitoring in respect of regulated activity relating to children. 

It will be a defence for a person to prove he did not know and could not reasonably be expected to know that he was subject to monitoring in respect of regulated activity relating to children.

9 
Use of barred person for regulated activity 


(1) A person commits an offence if—

(a) he permits an individual (B) to engage in regulated activity from which

B is barred,

(b) he knows or has reason to believe that B is barred from that activity,

and

(c) B engages in the activity.
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(2) A personnel supplier commits an offence if—

(a) he supplies an individual (B) to another (P),

(b) he knows or has reason to believe that P will make arrangements for B

to engage in regulated activity from which B is barred, and

(c) he knows or has reason to believe that B is barred from that activity.

(3) A person guilty of an offence under this section is liable—

(a) on conviction on indictment, to imprisonment for a term not exceeding

five years, or to a fine, or to both;

(b) on summary conviction, to imprisonment for a term not exceeding 12

months, or to a fine not exceeding the statutory maximum, or to both.

(4) It is a defence for a person charged with an offence under this section to

prove—

(a) that he reasonably thought that it was necessary for the barred person

to engage in the activity for the purpose of preventing harm to a child

or vulnerable adult (as the case may be),

(b) that he reasonably thought that there was no other person who could

engage in the activity for that purpose, and

(c) that the barred person engaged in the activity for no longer than was

necessary for that purpose.

(5) For the purposes of this section, Schedule 4 is modified as follows—

(a) in paragraph 1, sub-paragraphs (1)(b) and (2)(a) must be disregarded;

(b) in paragraph 7(1), the words “if it is carried out frequently by the same

person or the period condition is satisfied” must be disregarded;

(c) in paragraph 7(4), paragraph (a) must be disregarded.

(6) In relation to an offence committed before the commencement of section 282(3)

of the Criminal Justice Act 2003 (c. 44), the reference in subsection (3)(b) to 12

months must be taken to be a reference to six months.

GENERAL NOTE TO SECTION 9

Firstly, employers must have good recruitment and child protection policies in addition to the measures in this Act. All staff must receive child protection raining. Lord Adonis said that all the provisions and procedures in the Act amount to very little if employers do not observe good recruitment practices and do nor have effective child protection policies. With regard to recruitment, references are especially important and extremely important are cases where employees have been dismissed from previous jobs because they were found guilty of watching pornography on their computers at work.  Why a person has been dismissed is most important. Although a person can, in the privacy of his own home,, download sexually explicit photographs if he or she wishes,, such actions become unlawful in the United Kingdom workplace where it is considered that viewing pornography at work-time on the internet is inappropriate. Seventy two percent of all dismissals were associated with ion-line pornography
, which is difficult to distinguish between child pornography and adult pornography in some cases.

The personnel supplier must abide by this Act at risk of imprisonment or fine or both.

10 
Use of person not subject to monitoring for regulated activity 


(1) A regulated activity provider commits an offence if—

(a) he permits an individual (B) to engage in regulated activity in relation

to which B is not subject to monitoring,

(b) he knows or has reason to believe that B is not subject to monitoring in

relation to that activity, and

(c) B engages in the activity.

(2) A personnel supplier commits an offence if—

(a) he supplies an individual (B) to another (P),

(b) he knows or has reason to believe that P will make arrangements for B

to engage in regulated activity in relation to which B is not subject to

monitoring, and

(c) he knows or has reason to believe that B is not subject to monitoring in

relation to that activity.

(3) For the purposes of subsection (2)(b), Schedule 4 is modified as follows—

(a) in paragraph 1, sub-paragraphs (1)(b) and (2)(a) must be disregarded;

(b) in paragraph 7(1), the words “if it is carried out frequently by the same

person or the period condition is satisfied” must be disregarded;

(c) in paragraph 7(4), paragraph (a) must be disregarded.
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(4) A person guilty of an offence under subsection (1) or (2) is liable on summary

conviction to a fine not exceeding level 5 on the standard scale.

(5) A person does not commit an offence under subsection (1) or (2) if B has not

attained the age of 16.

(6) A person does not commit an offence under subsection (1) if, in relation to any

continuous period for which B is permitted to engage in the regulated

activity—

(a) the permission is first given before the commencement of this section,

and

(b) it continues to have effect after such commencement.

(7) A person does not commit an offence under subsection (1) if—

(a) he falls within section 17,

(b) the permission mentioned in subsection (1) commences at a time when

B is engaged in relevant NHS employment mentioned in section

17(1)(b) in circumstances mentioned in subsection (6), and

(c) for the duration of the permission mentioned in subsection (1), B

continues to be engaged in that relevant NHS employment.

(8) Subsection (6) or (7) does not apply in respect of permission which continues

to have effect after such date as the Secretary of State specifies by order.

(9) A person does not commit an offence under subsection (1) or (2) if the

regulated activity—

(a) is regulated activity relating to vulnerable adults, and

(b) falls within section 16.

(10) In determining what is the appropriate sentence to pass in respect of a person

who is convicted of an offence under this section in a case where the regulated

activity falls within paragraph 1(1) or (2) or 7(1) or (4) of Schedule 4 the court

must consider the extent to which the offender had regard to any guidance

issued by the Secretary of State as to the circumstances in which an activity is

carried out frequently.

(11) A person is not guilty of an offence by virtue of subsection (2) in relation to any

period during which B is continuously supplied to another if the period begins

before the commencement of this section.

(12) Subsection (11) does not have effect in respect of permission which continues

to have effect after such date as the Secretary of State specifies by order.
GENERAL NOTE TO SECTION 10

It will be an offence for a regulated activity provider to permit an individual to engage  in regulated activity if he knows or has reason to know that the individual is not subject to monitoring in relation to that activity. A personnel supplier who supplies an individual to a regulated activity provider in these circumstances will also be committing an offence. Child pornography is illegal  because it is the sexual abuse of children and harms them. Nevertheless, though it is illegal, 7% of the pornography market consists of child pornography.

11 
Regulated activity provider: failure to check 


(1) A regulated activity provider commits an offence if—

(a) he permits an individual (B) to engage in regulated activity,

(b) B engages in the activity, and

(c) he fails to ascertain whether B is subject to monitoring in relation to the

activity.

(2) A regulated activity provider ascertains whether B is subject to monitoring

only if—

(a) he obtains an appropriate verification in accordance with Part 1 of

Schedule 5 and neither of Parts 2 and 3 of that Schedule is prescribed in

relation to him,

 (b) he obtains an appropriate verification in accordance with Part 2 of that

Schedule and that Part is prescribed in relation to him, or

(c) he obtains an appropriate verification in accordance with Part 3 of that

Schedule and that Part is prescribed in relation to him.

(3) A person does not commit an offence under subsection (1) if the regulated

activity—

(a) is regulated activity relating to vulnerable adults, and

(b) falls within section 16.

(4) A person does not commit an offence under subsection (1) if he falls within

section 17.

(5) A person does not commit an offence under subsection (1) if B has not attained

the age of 16.

(6) A person does not commit an offence under subsection (1) if, in relation to any

continuous period for which B is permitted to engage in the regulated

activity—

(a) the permission is first given before the commencement of this section,

and

(b) it continues to have effect after such commencement.

(7) Subsection (6) does not apply in respect of permission which continues to have

effect after such date as the Secretary of State specifies by order.

(8) A person commits an offence if—

(a) he provides written confirmation under Schedule 5 that is false in any

material respect, and

(b) he either knows that it is false or is reckless as to whether it is false.

(9) A person guilty of an offence under subsection (1) or (8) is liable on summary

conviction to a fine not exceeding level 5 on the standard scale.

(10) In determining what is the appropriate sentence to pass in respect of a person

who is convicted of an offence under this section in a case where the regulated

activity falls within paragraph 1(1) or (2) or 7(1) or (4) of Schedule 4 the court

must consider the extent to which the offender had regard to any guidance

issued by the Secretary of State as to the circumstances in which an activity is

carried out frequently.
GENERAL NOTE TO SECTION  11

 It is an offence punishable by fine of up to £5000 for a regulated activity provider to permit an individual  to engage in regulated activity without making an appropriate check.

12 Personnel suppliers: failure to check

(1) Schedule 6 (employment businesses: failure to check) has effect.

(2) The Secretary of State may by order make provision (including provision

amending this Act) corresponding to Schedule 6 in relation to the supply of

persons by a personnel supplier otherwise than in the course of carrying on an

employment business.

GENERAL NOTE TO SECTION 12

The onus is on the supplier or job agency to make this check on a potential employee., even tough  there could be dual vicarious liability  as in a recent case Hawley v Luminar Leisure and others, Court of Appeal, 2006. The supplier or job agency can check online or use an enhanced disclosure request, which provides more information than an online check and can help employers assess whether an individual is suitable for a particular position. Enhanced disclosure is required in sectors  involving very close contact with children, such as schools and children’s homes. 

Suppliers or job agencies might have people who apply for regulated position when such persons  have a history of being migrants for the purpose as a sex worker. Such persons may have bettered themselves  For instance, London is awash with kitchen helpers, taxi-drivers, hotel cleaners, porters, prostitutes and hospital orderlies who are employed in sexual service but who may have risen out of that dilemma and seek to better themselves by working with children or vulnerable adults. Such former trafficked persons are not mention in this Act. In 2000, the United Nations adopted an international definition of trafficking being 

“Trafficking in persons” shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving and receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs.”

 A striking feature of this definition is that it includes trafficking for purposes other than prostitution, such as forced labour, forced marriage and other slavery-like practices. Such women, as they often are, move and are moved and frequently find their way into the job market. The UN Protocol does not require state parties to provide any measures of redress, assistance or service to individuals who have been trafficked, or to their families and so the trafficking definition de-legitimises a person’s cross-border movement.

13 
Educational establishments: check on members of governing body 


(1) 
The appropriate officer commits an offence if he fails in the prescribed period to obtain relevant information (within the meaning of Schedule 4) relating to any person (B) who is appointed to the governing body of an educational establishment mentioned in section 8(4). 


(2) 
A person guilty of an offence under subsection (1) is liable on summary conviction to a fine not exceeding level 5 on the standard scale. 


(3) 
A person does not commit an offence under subsection (1) if, in relation to any continuous period for which B is a member of the governing body of the establishment— 



(a) 
the appointment first took effect before the commencement of this section, and 



(b) 
it continues to have effect after such commencement. 


(4) 
Subsection (3) does not apply in respect of an appointment, which continues to have effect after such date as the Secretary of State specifies by order. 


(5) 
An appropriate officer is such person as is prescribed. 

GENERAL NOTE TO SECTION 13

With regard to this education sector, the United Nations Convention on the Rights of the Child stressed  the rights of young people to free education and requested that the education provided should respect the values of the young person. The necessity to check on the status of all persons working with and near schools is to ensure the community that those persons are of the utmost probity. It falls to those same personnel to report on the mental health of any child at school who shows signs of need for guardianship.  The Mental Health Act 1983 provides for a Guardianship order to be made if an individual is suffering from mental disorder (as defined in the Act)

One advantage of this Safeguarding Vulnerable Groups Act is that a search carried out will now reveal all those persons acquitted of sexual offences, especially following a number of widely publicized acquittals where the victim has been intoxicated but conscious and may have consented to sexual activity.  One cause for a lawsuit in this respect is if a person acquires, by way of reference, an allegation of rape in his former employment, which had never gone to court or was dropped as an unsubstantiated charge. The recent joint HMRC/HMIC report on the  investigation and prosecution of rape, noted that there “is a scarcity of research” by police into the rate of false allegations and police recording practice.
 As far back as 1986, as a response to the tendency of the police to no-crime large numbers of rape reports, the Home Office issued a circular 69/1986 , giving the police guidance as to when to classify a report as a no-crime. For an offence to be no-crimed, the circular set out two strict criteria, namely, that the complainant retracts the allegation and admits to fabrication. Different police forces interpret this differently. For example, the Metropolitan Police  appear to have adopted a policy that does allow greater flexibility in designating an allegation as false.

In the education sector, the Department of Education set out in a Guidance, “Safeguarding Children in Education”, November 2005,  actions to be taken in respect of false allegations against teachers.-

“The allegation should be reported to the Head teacher immediately unless the allegation is about the Head. If an allegation is made to the police, the officer who receives it should report it to the force  designated liaison officer immediately. The  Local Authority designated officer will discuss the matter with the Head teacher and obtain further details of the allegation. If the allegation is not patently false and the child is suspected of being harmed, the Local Authority designated officer should  immediately refer to children’s social care and ask a strategy meeting to be convened at once. Where the initial consideration decides that the allegation does not involve a possible criminal offence, it will be for the employer to deal with it. If the nature of the allegation does not require formal disciplinary action, the Head teacher should institute appropriate action within 3 working days. If a disciplinary hearing is required and can be held without further investigation, the hearing should be held within 15 working days…If on conclusion of the case the school ceases to use the person’s services, or the person ceases to provide his/her services, the school should consult the Local Authority designated officer about whether a referral to DfES is required. If a referral is appropriate the report should be made within one month.” As well as such guidance, there is now a fine and/or imprisonment if such breaches are not dealt with.

14  Office holders: offences

(1) The Secretary of State may by regulations provide that a person commits an

offence if—

(a) he engages in activity that is regulated activity by virtue of paragraph

1(9) or 7(9) of Schedule 4, and

(b) he is not subject to monitoring in relation to the activity.

(2) The Secretary of State may by regulations provide that a prescribed person (P)

commits an offence if he fails in the prescribed period to make a check in

accordance with section 15 in relation to another person (B) appointed to a

position mentioned in paragraph 4(1) or 8(1) of Schedule 4.

(3) Regulations under subsection (1) or (2) may provide for defences to the offence.

(4) An offence created by regulations under this section is punishable on summary

conviction with a maximum fine not exceeding level 5 on the standard scale.

15 Sections 13 and 14: checks

1) This section has effect for the purposes of sections 13 and 14.

(2) P makes a check in accordance with this section if—

(a) he obtains relevant information relating to B in pursuance of an

application under section 30, or

(b) he obtains a copy of an enhanced criminal record certificate relating to

B issued in relation to P.

(3) P makes a check in accordance with this section if—

(a) an enhanced criminal record certificate relating to B is issued during

the prescribed period,

(b) the application for the certificate is countersigned on behalf of P by a

registered person (within the meaning of Part 5 of the Police Act 1997

(c. 50)), and

(c) P obtains from the registered person the information mentioned in

subsection (4) derived from the certificate.

(4) The information is—

(a) whether B is subject to monitoring, and
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(b) whether the Independent Barring Board is considering whether to

include B in a barred list in pursuance of paragraph 3 or 5 or (as the case

may be) 9 or 11 of Schedule 3.

(5) In subsection (2)(a) “relevant information” means—

(a) in relation to a person appointed to a position mentioned in paragraph

4(1) of Schedule 4, relevant information relating to children (within the

meaning of section 31);

(b) in relation to a person appointed to a position mentioned in paragraph

8(1) of Schedule 4, relevant information relating to vulnerable adults

(within the meaning of section 31).

(6) For the purposes of subsection (2)(b) an enhanced criminal record certificate is

issued in relation to P only if—

(a) he countersigned the application for the certificate as a registered

person for the purposes of Part 5 of the Police Act 1997 (c. 50), or

(b) the application was countersigned on his behalf by such a person.

(7) In this section “enhanced criminal record certificate” means—

(a) in relation to a person appointed to a position mentioned in paragraph

4(1) of Schedule 4, an enhanced criminal record certificate issued under

the Police Act 1997 containing suitability information relating to

children (within the meaning of section 113BA of that Act);

(b) in relation to a person appointed to a position mentioned in paragraph

8(1) of Schedule 4, an enhanced criminal record certificate issued under

that Act containing suitability information relating to vulnerable adults

(within the meaning of section 113BB of that Act).
16 
Exception to requirement to make monitoring check 

1) Regulated activity falls within this section if it is carried out for the purposes of

or in connection with any of the following—

(a) an establishment for the detention of persons in lawful custody (within

the meaning of section 59(7)(a) to (c));

(b) a recreational, social, sporting or educational activity provided wholly

or mainly for vulnerable adults;

(c) a course of education or instruction which is provided wholly or

mainly for vulnerable adults and is of a prescribed description;

(d) the provision of services, by or on behalf of a person who provides or

manages housing, to vulnerable adults in connection with that housing;

(e) welfare services of a prescribed description;

(f) dealing with payments by a person appointed to receive them as

mentioned in section 59(10)(f).

(2) Activity does not fall within this section if the individual engaging in the

activity is a prison officer acting in the course of his duty.

(3) In subsection (2) “prison officer” includes—

(a) a prisoner custody officer within the meaning of section 89(1) of the

Criminal Justice Act 1991 (c. 53);

(b) a custody officer within the meaning of section 12(3) of the Criminal

Justice and Public Order Act 1994 (c. 33).
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(4) Activity does not fall within this section by virtue of paragraph (b) of

subsection (1) if—

(a) the activity is carried out by or for a local authority in connection with

the provision of community care services within the meaning of section

46 of the National Health Service and Community Care Act 1990 (c. 19);

(b) the activity is carried out by or in an establishment in relation to which

a requirement to register arises under section 11 of the Care Standards

Act 2000 (c. 14);

(c) the activity is carried out by an agency in relation to which such a

requirement arises;

(d) the activity is carried out by a person to whom Part 2 of that Act applies

in pursuance of an order under section 42 of that Act of 2000;

(e) the activity is carried out by an NHS body within the meaning of

section 17(3) or by a person who provides health care for such a body.

(5) In this section “welfare services”—

(a) includes services which provide support, assistance, advice or

counselling to individuals with particular needs;

(b) does not include community care services within the meaning of

section 46 of the National Health Service and Community Care Act

1990.

(6) Paragraphs (b), (c), (d) and (e) of subsection (1) cease to have effect on the

relevant day.

(7) The relevant day is—

(a) the last day of the period of three years starting on the day any

provision of this section is brought into force, or

(b) such later day as the Secretary of State specifies by order.

(8) A date specified under subsection (7)(b) must be not more than three years

after—

(a) the relevant day as mentioned in subsection (7)(a), or

(b) the last day specified in respect of the paragraph concerned under

subsection (7)(b).

(9) The Secretary of State may by order amend or omit any paragraph of

subsection (1).

17 
NHS employment 
 

1) A regulated activity provider falls within this section if—

(a) he permits a person (E) to engage in regulated activity,

(b) immediately before the permission takes effect E is engaged in relevant

NHS employment,

(c) for the duration of the permission E continues to be engaged in that

relevant NHS employment, and

(d) the regulated activity is also relevant NHS employment.

(2) Relevant NHS employment is employment—

(a) with an NHS body, or

(b) with a person who provides health care for an NHS body (wherever the

health care is provided),

in which the employee engages in regulated activity.

 (3) Each of the following is an NHS body—

(a) a National Health Service trust;

(b) a Strategic Health Authority;

(c) an NHS foundation trust;

(d) a Local Health Board;

(e) a Special Health Authority;

(f) a Primary Care Trust.

18 
Offences: companies etc. 

(1) If an offence under section 9, 10 or 11 is committed by a body corporate and is proved to have been committed with the consent or connivance of, or to be attributable to neglect on the part of— 

(a) a director, manager, secretary or other similar officer of the body, or 

(b) a person purporting to act in such a capacity,
he (as well as the body) commits the offence.


(2) If an offence under section 9, 10 or 11 is committed by a partnership (whether or not a limited partnership) and is proved to have been committed with the  consent or connivance of, or to be attributable to neglect on the part of— 

(a) a partner, or 

(b) a person purporting to act as a partner,
he (as well as the partnership) commits the offence.


(3) In subsection (1), “director”, in relation to a body corporate whose affairs are  managed by its members, means a member of the body. 

GENERAL NOTE TO SECTION 18

These offences, as to directors, fall under the duty in negligence to outsiders.. Section 158 of the new Companies Act 206 states that directors have a duty to exercise reasonable care, skill and diligence. The Safeguarding Vulnerable Groups Act comes within the framework of employment law, as did the Health and Safety at Work Act 1974 as this Safeguarding Act makes it a statutory duty of employment in certain sectors. As such, the Safeguarding Act automatically affects partnerships, sole traders and limited companies and brings with it criminal proceedings for breach.

Unfortunately, the Safeguarding Act did not go as far as the Health and Safety Executive, which publishes an annual report naming companies and individuals convicted in the previous twelve months of flouting health and safety law and putting those names on the Health and Safety Executive website.

19 Offences: other persons

(1) A person commits an offence if, in the course of acting or appearing to act on

behalf of a regulated activity provider—

(a) he permits an individual (B) to engage in a regulated activity in relation

to which B is not subject to monitoring,

(b) he knows or has reason to believe that B is not subject to monitoring in

relation to that activity, and

(c) B engages in the activity.

(2) A person commits an offence if, in the course of acting or appearing to act on

behalf of a personnel supplier—

(a) he supplies an individual (B) to another (P),

(b) he knows or has reason to believe that P will make arrangements for B

to engage in regulated activity from which B is barred, and

(c) he knows or has reason to believe that B is barred from the activity.

(3) A person commits an offence if, in the course of acting or appearing to act on

behalf of a personnel supplier—

(a) he supplies an individual (B) to another (P),
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(b) he knows or has reason to believe that P will make arrangements for B

to engage in regulated activity in relation to which B is not subject to

monitoring, and

(c) he knows or has reason to believe that B is not subject to monitoring in

relation to the activity.

(4) A person guilty of an offence under subsection (1) or (3) is liable on summary

conviction to a fine not exceeding level 5 on the standard scale.

(5) A person guilty of an offence under subsection (2) is liable—

(a) on conviction on indictment, to imprisonment for a term not exceeding

five years, or to a fine, or to both;

(b) on summary conviction, to imprisonment for a term not exceeding 12

months, or to a fine not exceeding the statutory maximum, or to both.

(6) If the commission of an offence under section 11 is due to the act or reckless

default of a person who acts for or appears to act for the regulated activity

provider—

(a) that person is guilty of the offence, and

(b) he may be proceeded against and punished whether or not proceedings

are also taken against the regulated activity provider.

(7) In the application of subsection (6) to a person who is in Crown employment

(within the meaning of the Employment Rights Act 1996 (c. 18)), section 51(2)

must be ignored.

(8) For the purpose of subsections (2)(b) and (3)(b), Schedule 4 is modified as

follows—

(a) in paragraph 1, sub-paragraphs (1)(b) and (2)(a) must be disregarded;

(b) in paragraph 7(1), the words “if it is carried out frequently by the same

person or the period condition is satisfied” must be disregarded;

(c) in paragraph 7(4), paragraph (a) must be disregarded.

(9) In determining what is the appropriate sentence to pass in respect of a person

who is convicted of an offence under subsection (1) in a case where the

regulated activity falls within paragraph 1(1) or (2) or 7(1) or (4) of Schedule 4

the court must consider the extent to which the offender had regard to any

guidance issued by the Secretary of State as to the circumstances in which an

activity is carried out frequently.

(10) In relation to an offence committed before the commencement of section 282(3)

of the Criminal Justice Act 2003 (c. 44), the reference in subsection (5)(b) to 12

months must be taken to be a reference to six months

GENERAL NOTE TO SECTION 19

The employer must be careful to not prevent the employment of a person who has been convicted of an harassment offence as this is not a listed offence. In the case of harassment, becoming a common allegation nowadays, it must be remembered that the employer is responsible for statutory employment offences, ie sexual discrimination at work, racial discrimination at work. The employer is therefore responsible for racial and sexual discrimination by an employee in the course of his employment unless the employer proves that he took such steps as were reasonably practicable to prevent it. In contrast, an employer’s vicarious liability for harassment contrary to the Protection from Harassment Act 1997 is NOT statutory and is therefore limited to acts which were authorised expressly or by implication, by the employer. At common law, a master, as opposed to an employer of an independent contractor, is liable for acts which he has not authorised provided they are so connected with acts which he has authorised that it may be regarded as a mode, albeit an improper mode, of doing them. See Jones v Tower Boot Co Ltd [1997] ICR 254.

At common law, vicarious liability is founded on the relationship of employer and employee and NOT engagement of services, whereas the Sex Discrimination Act and the Race Relations Act are not limited and apply to anyone who has a contract personally to execute any work or labour.

Section 17(1) would have caught Dr Shipman who was found guilty of killing hundreds of his elderly patients. He had been a drug addict since 1970 but even, when discovered in the 1970 has, was allowed to continue in the medical field.

One of his colleagues, Dr Moysey, at the Donnybrook Medical Centre in Hyde, where he practiced, said about Dr. Shipman’s drug abuse,
 -“it costs several hundred thousand pounds to train a doctor and that he and his colleagues did not think it unreasonable to make every effort to make sure that the National Health Service got productive use out of the people it trains.” Such logical financial reasons may be the reason why, even today, teachers and doctors are kept on whilst authorities are loathe to initiate any action when complaints are made against certain people. These people are usually put on a six-month trial, and if found suitable during this period, they are employed. These people in positions of trust are very powerful.

The aged are vulnerable adults and apart from medical abuse such as Dr Shipman’s, there are cases of financial abuse. There have been studies of such abuse

which show the need for this act.

With regard to children, the Royal College of Paediatrics and Child Health had published an Intercollegiate document in April 2006. It contained a generic competency framework, specific role descriptions for professionals undertaking lead, named and designated roles in child protection. All healthcare organizations have a duty under the Children Act 2004 to make arrangements to safeguard and promote the welfare of children and young people. Chief executives must ensure that all staff are able to meet this requirement. Six levels of competency were identified. These levels are 

1) for all staff working in health care settings [clinical or non-clinical]; 
2) clinical and non-clinical staff who have regular contact with parents, children and young  people;

3) all staff working predominantly with children, young people and parents;

4) specialist roles-named professionals;

5) designated roles;

6) and experts.

General Practitioners (GP’s) have an important role to play at all stages of the child protection process. The recommendation is that all NHS organizations providing services for children should identify a named doctor and a named nurse/midwife for safeguarding. Even when some NHS Trusts do not provide any children’s services, there is still a need for a Named Professional for child protection. There should also be identified a Named Midwife for Child Protection within all Maternity Units. The job description of  this professional will need to reflect the appropriate workload, both for child protection and for the rest of their work.

The Named Nurse for child protection within the NHS should hold a senior level post; have completed specific training in the care of babies or children and be a registered children’s nurse, midwife, or public health nurse with more than 3 years experience. Their duties will be to work closely with other named professionals and designated professionals in supporting all activities necessary to ensure that the trust meets its responsibilities in safeguarding children; be responsible to and accountable within the managerial framework of their employing trust; have inter-agency responsibilities; have an advisory role; a clinical role; a role of coordination and communication; policy and procedures, train others, monitor others; supervise others; undertake personal development, be annually appraised and accountable to the Chief Executive of the employing bodies, i.e., the Chief Executive of Employing Unit, and Medical  Director.

20 Section 19: exclusions and defences

(1) A person does not commit an offence under section 19 if B has not attained the

age of 16.

(2) A person does not commit an offence under section 19 if the regulated

activity—

(a) is regulated activity relating to adults, and

(b) falls within section 16.
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(3) A person does not commit an offence under section 19(1) if, in relation to any

continuous period for which B is permitted to engage in the regulated

activity—

(a) the permission is first given before the commencement of that section,

and

(b) it continues to have effect after such commencement.

(4) Subsection (3) does not have effect in respect of permission which continues to

have effect after such date as the Secretary of State specifies by order.

(5) A person does not commit an offence under subsection (1) of section 19 if—

(a) the regulated activity provider for whom he acts or appears to act falls

within section 17,

(b) the permission mentioned in subsection (1) of section 19 commences at

a time when B is engaged in relevant NHS employment mentioned in

section 17(1)(b) in circumstances mentioned in subsection (3) above,

and

(c) for the duration of the permission mentioned in subsection (1) of

section 19, B continues to be engaged in that relevant NHS

employment.

(6) A person is not guilty of an offence under section 19(3) in relation to any period

during which B is continuously supplied to another if the period begins before

the commencement of that section.

(7) Subsection (6) does not have effect in respect of a supply which continues to

have effect after such date as the Secretary of State specifies by order.

Controlled activity

21 
Controlled activity relating to children 

(1) A reference to a controlled activity relating to children must be construed in

accordance with this section.

(2) An activity which falls within any of subsections (3) to (7) is a controlled

activity to the extent that it is not a regulated activity relating to children.

(3) An activity falls within this subsection if—

(a) it consists in or is carried out in connection with any form of health care,

treatment or therapy to which subsection (8) applies,

(b) it is carried out frequently by the same person or it is carried out by the

same person on more than two days in any period of 30 days, and

(c) it gives the person an opportunity mentioned in subsection (9).

(4) An activity falls within this subsection if—

(a) it is carried out in a further education institution (within the meaning

of section 140(3) of the Education Act 2002 (c. 32)),

(b) it is carried out frequently by the same person or it is carried out by the

same person on more than two days in any period of 30 days,

(c) it is carried out by the person while engaging in any form of work

(whether or not for gain),

(d) it is carried out for or in connection with the purposes of the institution,

and

(e) it gives the person the opportunity mentioned in subsection (9)(a).
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(5) An activity falls within this subsection if—

(a) it consists in making payments under section 17A of the Children Act

1989 (c. 41) or the provision of assistance either in connection with the

making of such payments or securing the provision of services paid for

out of them,

(b) it is carried out frequently by the same person or it is carried out by the

same person on more than two days in any period of 30 days, and

(c) it gives the person the opportunity mentioned in subsection (9)(a).

(6) An activity falls within this subsection if it is carried out as mentioned in

subsection (10) frequently and it gives a person carrying out the activity the

opportunity to have access to—

(a) health, educational or social services records relating to children;

(b) information provided pursuant to section 117(1) of the Learning and

Skills Act 2000 (c. 21);

(c) in the case of a person carrying out an activity mentioned in subsection

(10)(b), records of family proceedings (within the meaning of section

8(3) of the Children Act 1989) held by the Children and Family Court

Advisory and Support Service;

(d) in the case of a person carrying out an activity mentioned in subsection

(10)(c), records of family proceedings (within the meaning of section

8(3) of the Children Act 1989) held by the National Assembly for Wales.

(7) An activity falls within this subsection if it consists in or involves on a regular

basis the day to day management or supervision of a person carrying out an

activity which falls within subsection (3), (4) or (6).

(8) This subsection applies to health care, treatment or therapy which is provided

for a child—

(a) in pursuance of arrangements made by or under an enactment,

(b) in an establishment in relation to which a requirement to register arises

under section 11 of the Care Standards Act 2000 (c. 14), or

(c) by an agency in relation to which such a requirement arises.

(9) The opportunities are—

(a) opportunity to have any form of contact with children;

(b) opportunity to have access to the health records of children.

(10) The activity is carried out—

(a) for, or on behalf of, a local authority (in the exercise of its educational

or social services functions);

(b) for, or on behalf of, the Children and Family Court Advisory and

Support Service;

(c) for, or on behalf of, the National Assembly for Wales (in the exercise of

its functions under Part 4 of the Children Act 2004 (c. 31) (Welsh family

proceedings));

(d) for, or on behalf of, the Qualifications and Curriculum Authority;

(e) for, or on behalf of, Her Majesty’s Chief Inspector of Schools in

England;

(f) for, or on behalf of, HM Chief Inspector of Education and Training in

Wales;

(g) for, or on behalf of, an establishment or agency in respect of which a

requirement to register arises under section 11 of the Care Standards

Act 2000.

Safeguarding Vulnerable Groups Act 2006 (c. 47) 17

(11) In this section—

“educational records” includes individual child information within the

meaning of—

(a) section 99 of Childcare Act 2006 (c. 21),

(b) that section as modified by section 100 of that Act, or

(c) section 101 of that Act;

“local authority”—

(a) in relation to the education functions of a local authority, has the

same meaning as in section 579(1) of the Education Act 1996

(c. 56);

(b) in any other case, has the meaning given by section 1 of the

Local Authority Social Services Act 1970 (c. 42);

“social services functions” has the meaning given by section 1A of that

Act;

“social services records” means records obtained or held by a local

authority in the exercise of its social services functions.

(12) The Secretary of State may, by order, amend subsections (2) to (11) (including

by adding new subsections or omitting or varying any of the subsections or

anything contained in them).
GENERAL NOTE TO SECTION 21

Following every serious case of child abuse or neglect there is usually considerable consternation that greater progress had not been made to prevent such occurrences, especially since the Victoria Climbe case. Section 18 is therefore welcome regulation. All who come into contact with children and young people have a duty to safeguard and promote their welfare. A document such as  the Royal College of Pediatrics and Child Health, published in April 2006 and titled “Safeguarding Children and Young People: Roles and Competences for Health Care Staff”, is a useful detailed document.

In the House of Lords debate on 1st November , Lord Adonis said that childminders in Wales will now be brought  into line with those  in England. And so registered childminders and childminders who would be required to register but for the fact that they do not care for children under the age of eight will commit an offence if they mind children when barred or are not subject to monitoring. Amendment The definition of regulated activity in relation to children in Schedule 3 ensures that, where an activity is carried out by a member of a group of children or vulnerable adults on behalf of, or under the direction of, a person engaging in regulated activity within the group, the group member will not be engaged in regulated activity. This would ensure, for example, that a school sports team captain will not be engaging in regulated activity and also ensure that those people driving vehicles used only for the purpose of transporting children or vulnerable adults will in prescribed circumstances be engaged in regulated activity and ensure that an individual on either barred list will be prevented from working for the IBB 

In addition, internet “chat room” moderators will be subject to the scheme bit Information Technology (IT) staff that do not see the content of the messages or contact service users will not.
22 Controlled activity relating to vulnerable adults 

(1) A reference to a controlled activity relating to vulnerable adults must be construed in accordance with this section. 

(2) An activity which is ancillary to or is carried out wholly or mainly in relation
to an activity which falls within subsection (4) is a controlled activity to the
extent that it is not a regulated activity relating to vulnerable adults if—


(a) it is carried out frequently by the same person, and 

(b) it gives the person an opportunity mentioned in subsection (5).  

(3) An activity which consists in or involves on a regular basis the day to day
management or supervision of a person carrying out an activity mentioned in
subsection (2) is also a controlled activity relating to vulnerable adults.


(4) Each of the following falls within this section— 

(a) the provision of primary care services; 

(b) the provision of hospital services; 

(c) the provision of domiciliary care; 

(d) the making of arrangements in connection with an adult placement scheme; 

(e) the provision of community care services.  

(5) The opportunities are— 

(a) opportunity to have any form of contact with a vulnerable adult; 

(b) opportunity to have access to the medical records of a vulnerable adult; 

(c) opportunity to have access to such other information as may be prescribed relating to a vulnerable adult. 40 

(6) In this section—
“adult placement scheme” means a scheme—

(a) 
under which an individual agrees with the person carrying on the scheme to provide care or support (which may include accommodation) to an adult who is in need of it, and 

(b) 
in respect of which a requirement to register arises under section 11 of the Care Standards Act 2000 (c. 14); 


“community care services” has the same meaning as in section 46(3) of the National Health Service and Community Care Act 1990 (c. 19); 


“domiciliary care” must be construed in accordance with section 43(3) and (4); 


“hospital services” means in-patient or out-patient services provided by— 


(a) 
a National Health Service trust; 


(b) 
an NHS foundation trust; 


(c) 
a Primary Care Trust; 


(d) 
an independent hospital (within the meaning of section 2 of the Care Standards Act 2000); 


(e) 
an independent clinic (within the meaning of that section); 


(f) 
an independent medical agency (within the meaning of that section); 


“primary care services” means any of the following— 


(a) 
primary medical services provided in pursuance of section 16CC of the National Health Service Act 1977 (c. 49); 


(b) 
primary dental services provided in pursuance of section 16CA or 28K of that Act; 


(c) 
personal dental services provided in accordance with an agreement made in pursuance of section 28C of that Act; 


(d) 
general ophthalmic services provided in accordance with section 38 of that Act; 


(e) 
pharmaceutical services provided in pursuance of arrangements made under section 3, 41 or 41A of that Act or under Schedule 8A to that Act or section 28 of the Health and 


Social Care Act 2001 (c. 15); 


(f) 
a service which corresponds to a service mentioned in any of paragraphs (a) to (e) but which is provided otherwise than by virtue of arrangements made pursuant to an enactment mentioned in that paragraph. 

GENERAL NOTE TO SECTION 22

Controlled activity was explained by Lord Adonis in the House of Lords debate on 28th March 2006,said:

“..The second level of protection will involve a requirement to check barred status but with the discretion to employ, with appropriate safeguards put in place if necessary, should information of concern be secured by the employer such as for example, from a full CRB disclosure or from a reference. The second level covers support work in general health, further education or social care settings. The Bill describes these more ancillary fields of employment as ‘”controlled activity”. …The third level of protection is where there is the ability to check barred status but no requirement to do so. It covers work that involves specified close contact with children and vulnerable adults but where the employer is an individual making private family arrangements such as for nannies and care workers in the home. It also covers individual workers closely with vulnerable adults in a range of settings, including leisure facilities and supported housing. For the first time, parents will be able to check directly whether domestic employees are barred.”

Basically, any vulnerability here would largely be due to abuse of trust. Occurrences of abuse of trust are 

- sexual activity with a child;

- causing a child to engage with sexual activity;

- inciting a child to engage with sexual activity;

- and sexual activity in the presence of a child.

Section 21(1) of the Sexual Offences (Amendment) Act 2000 provides that , for the purposes of the above offences, a person is in a position of trust in relation to another person if:-

- any of subsection 2(13) of section 21 applies or

- any conditions specified in in an order made by the Secretary of State is met.

An individual is particularly vulnerable if he or she is on probation or in residential care and there is a lack of access to other adults and an absence of counterveillance. Where an adult is in loco parentis, individuals are particularly vulnerable because of the special influence of one adult.

What situations are deemed to be “positions of trust”?

1. If an adult looks after a young person less than 18 years old who is detained in an institution by virtue of a court order or act;

2. If an adult looks after young person under 18 who are resident in a home or other places under the Children’s Act 1989;

3. If an adult looks after young persons under 18 who are accommodated and cared for either in a hospital, an independent clinic, a care home residential care home, private hospital, residential family centre or education institution for young persons under 18.

4. If an adult is appointed guardian under Article 159 or 160 of the Children (Northern Ireland) Order Statutory Instrument 1995/755.

5. Anyone who works under the Employment and Training Act 1973 and the Learning and Skills Act 2000, is in a position of trust.

6. Any local authority employee who has unsupervised contact with persons is in a position of trust.

7. Anyone who personally advises persons under 18 is in a position of trust according to the Children’s Act 1979.

The Act fails to mention directly any part-time employees. This is because part-time employees are under the same jurisdiction of full-time employees since the Prevention of Less Favourable  Treatment Regulations 2000, which prohibit employers from treating part-timers less favourably than full-timers as regards contractual terms.

The Act is silent as to foreign employees who might have committed a sexual offence or an abuse of trust offence in another country, except that the onus in on the offender to make a declaration. It is proposed that as to foreign employees, there will be a new five-tier system of employment of foreign workers who are highly skilled, skilled workers with job offers, low skilled workers to fill specific labour shortages, students and temporary workers. Most companies will be using skilled foreign workers and it is proposed that UK employers will act as sponsors for their proposed employees. To act as a sponsor, employers will need a Certificate of Sponsorship and so it seems that the employer would be liable for such a worker.

To conclude on foreign employees, one can summarise that the employer’s role in documenting foreign employees is a balancing act.  There are documents for verification, documents that establish identity and employment eligibility, verification by tax records. There is organized immigration crime, which covers both the organized facilitation of immigrants to the UK and the trafficking of people for criminal exploitation, for example as forced labour or prostitution. The main source countries are Albania, Belarus, Bulgaria, China, Malaysia, Moldova, Romania, Russia, Slovakia, Thailand, Ukraine and Vietnam The Serious Organised Crime Agency issued a report titled “The United Kingdom Threat Assessment of Serious Organised Crime- 2006/7”, which states that adults trafficked to the UK are facilitated either for the purposes of sexual exploitation or for cheap labour, after which they seep into the job market and pose a threat as their past history cannot be checked.

As to temporary workers, one needs to be reminded of Maxine Carr who was found guilty of perverting the course of justice by shielding the child murderer Ian Huntley who worked in a Soham school and killed the two schoolchildren. There is no longer excuse for allowing barred persons from working is schools as access to the barred lists will be available to all employers with a legitimate interest. An individual’s barred status will be provided following entry of the individual’s personal details. The act of checking an individual against the barred list will enter that employer into the audit trail for notification for future changes to the individual’s barred status. 

23 Controlled activity: regulations

(1) The Secretary of State may, by regulations, make provision as to—

(a) the persons who are permitted to engage in controlled activity;

(b) the steps which must be taken by a responsible person in connection

with permitting another to engage in controlled activity;

(c) circumstances in which a responsible person must not permit another

to engage in controlled activity.

 (2) The regulations may—

(a) include provision for a responsible person who contravenes any

provision of the regulations to be guilty of an offence punishable on

summary conviction by a fine not exceeding level 5 on the standard

scale;

(b) in relation to such an offence, make provision corresponding to sections

18, 19 and 20.

(3) A person is a responsible person if—

(a) he is responsible for the management or control of a controlled activity,

and

(b) if the controlled activity is carried out for the purposes of an

organisation, his exercise of that responsibility is not subject to

supervision or direction by any other person for those purposes.

Monitoring

GENERAL NOTE TO SECTION 23

The Somerset Health Authority has published an excellent guidance on this section titled “ Safeguarding  Vulnerable People- Adult Protection in Somerset- Multi-Agency and Practice Guide. Somerset has formed a local adult protection Steering Group, according to the Corporate Director of Social Services, Chris Davies, CBE. The document describes the legal framework which surrounds vulnerable adults.

Monitoring 


24 
Monitoring 


(1) An individual is subject to monitoring in relation to regulated activity if—

(a) he is not barred from engaging in the activity,

(b) he makes a monitoring application,

(c) he satisfies the prescribed requirements, and

(d) he pays such fee (if any) as is prescribed.

(2) A monitoring application must specify whether it is in respect of—

(a) regulated activity relating to children, or

(b) regulated activity relating to vulnerable adults.

(3) On a monitoring application being made the Secretary of State must—

(a) make such enquiries as he thinks appropriate to ascertain whether any

relevant information exists in relation to the individual;

(b) request the person who holds such information to provide it to him.

(4) The Secretary of State must—

(a) provide the individual with any disclosable information that he has, or

(b) notify the individual that he has no disclosable information.

(5) Disclosable information is information provided to the Secretary of State under

subsection (3)(b) in relation to the individual, but does not include information

to which subsection (9) applies.

(6) Subsection (4) does not apply if the individual made an application for an

enhanced criminal record certificate (under section 113B of the Police Act 1997

(c. 50)) simultaneously with his monitoring application.

(7) The Secretary of State must also ensure that—

(a) at such intervals as he thinks appropriate such enquiries are made as he

thinks appropriate to ascertain whether any new relevant information

exists in relation to the individual;

(b) the person who holds such new relevant information is requested to

provide it to him.

(8) Relevant information is—
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(a) the prescribed details of relevant matter (within the meaning of section

113A of the Police Act 1997 (c. 50));

(b) information which the chief officer of a relevant police force thinks

might be relevant in relation to the regulated activity concerned;

(c) such other information as may be prescribed.

(9) This subsection applies to information mentioned in subsection (8)(b) which

the chief officer of a relevant police force thinks it would not be in the interests

of the prevention or detection of crime to disclose to an individual subject to

monitoring.

(10) A monitoring application is an application made to the Secretary of State in the

prescribed form and manner.

(11) The prescribed requirements may include requirements as to the manner in

which the applicant must prove his identity (identification requirements); and

if such requirements include a requirement that the applicant has his

fingerprints taken at such place and in such manner as may be prescribed, the

regulations may make provision requiring their destruction in specified

circumstances and by specified persons.

(12) For the purpose of verifying evidence of identity supplied in pursuance of the

identification requirements the Secretary of State may obtain such information

as he thinks is appropriate from data held—

(a) by the Identity and Passport Service;

(b) by the Driver and Vehicle Licensing Agency;

(c) by the Secretary of State in connection with keeping records of national

insurance numbers;

(d) by such other persons or for such purposes as is prescribed.

(13) Relevant information is new if it was not discovered when any earlier inquiries

under this section were carried out.

(14) References to a relevant police force must be construed in accordance with

section 113B of the Police Act 1997 as if an application under this section were

an application under that section.
GENERAL NOTE TO SECTION 24

Section 21(11) may occur because of whistle-blowing. The Public Interest Disclosure Act 1998 encourages workers to raise their concerns to bosses in the first instance. By encouraging employees to follow this advice demonstrates a clear commitment to eradicating malpractice in the workplace. It is important to keep the worker informed as far as is possible of what is happening in the investigation. This demonstrates to the worker that the concern is being taken seriously. This is policy in many NHS Trusts..

This is how Bath and North East Somerset operate the triggering mechanism in cases of abuse of vulnerable people:-

Section 4: The Inter Agency Procedure

Triggers

· Any substantial incident 

· Any situation where the abuse or neglect or self neglect has persisted over time and the person’s health, safety and wellbeing appear at significant risk 

· Where the person who may be at risk appears to lack mental capacity 

· Where other vulnerable people may be at risk.

Checklist of Immediate Actions  on discovering a potential incident of abuse:

· Ensure the immediate safety of the person 

· Ensure the immediate safety of other clients if they are potentially at risk 

· Preserve evidence (see Appendix 4).  Only question the person enough to establish that a crime may have been committed, particularly in cases of assault, sexual assault / abuse, or in any case where it may be the person's word against the abusers. 

· Inform the Police if a crime has been or is alleged to have been committed, as .  delay could jeopardise prosecution. The Police have advised that if in any doubt, you should ring for advice before taking any further action. 

· Decide if you need to suspend staff, where they are the alleged abuser 

· Inform CSCI if you are providing a regulated service 

· Inform Social Services Adult Duty Team on 01225 477000 during the current or next normal working day. If very urgent and out of normal hours, contact the Social Services Emergency Duty Team on 01454 615165.

Social Services Staff must immediately: 

· ensure the safety of the person 

· inform their manager 

· complete the Data Collection Form.

Agencies may contact the Team Manager, Adult Duty Desk, for advice.  01225 477000 

Referral / activation of the procedure:

Non social Services agencies will inform the Adult Duty Team as above.

When the person reporting the abuse telephones the Adult Duty Desk the Duty Social Worker will:

· check whether the person is already known to Social Services as a vulnerable adult. 

· complete an Initial Contact and record that this is a Protection of Vulnerable Adults referral, even if the person is self funding or funded by another Local Authority. 

· complete the Data Collection Form (Caredoc), save to S: drive in a client subfolder and email to the Vulnerable Adults Administrator, Plymouth House, PO Box 3343 BA1 2ZH.  

· discuss the referral with the Duty Team Manager  

· advise whether the police need to be informed.(see Appendix 3). 

· record the outcome of the referral on CareFirst Client Records System: Topic: VA Referral. Reason: Request for VA procedure. Set up next event of Vulnerable Adult Assessment.

Mental Health Teams:  Where a Community Mental Health Team is dealing with a vulnerable adult issue using ICPA  there is no need to report through Duty, but the Data Collection Form must always be completed and submitted.

The outcome of the referral must be one or more of the following: 

· immediate action necessary to safeguard the vulnerable adult  and  

· proceed to risk assessment/strategy discussion 

· feed back to the referrer.

The procedure must not be terminated without a proper risk assessment. Where necessary the duty social worker will carry out an urgent welfare check visit.

Risk Assessment / Strategy discussion

This stage provides a swift response to the presenting circumstances and sets up a clear action plan. 

Social Services will organise a comprehensive assessment within 2 working days. 

Parallel with this, there should be a strategy discussion where any essential immediate action to protect the vulnerable adult is agreed. It may be agreed that an agency other than Social Services should carry out an initial investigation (e.g. a provider may carry out an internal investigation), but from this Social Services will ensure all necessary agencies are contacted (e.g. Police, CSCI).  Where several agencies are involved a meeting should be set up to hold a strategy discussion.

The wishes of the vulnerable adult should be taken into account at all times and their consent obtained regarding further action and the sharing of information.  The  vulnerable adult should be offered support and appropriate protection from further abuse throughout this process - see also section 4 d) regarding consent and information sharing and what happens if the abused person does not want matters to go further.

The strategy discussion must achieve the following: Agree any immediate action required to reduce risk; Agree responsibilities, lines of communication, monitoring and reporting arrangements.; agree the need for any further investigation;; agree the need for a Case Conference ; agree the termination of the procedure, where appropriate and any ongoing support arrangements.

Outcome of the risk assessment and strategy discussion:
One of the following must be agreed by participating agencies and if possible by the vulnerable adult: pursue further inter agency investigations or internal investigation by a provider; call an Adult Protection Case Conference; agree termination of the procedure.

Social Services must ensure immediate effective action to reduce the risk to the vulnerable adult. This may include placing him / her in a place of safety or in an alternative placement.

Any agency may be called to assist in the risk assessment process.

Where paid carers are suspected of abusing a vulnerable adult, the employer must investigate and take appropriate action to minimise risk to the vulnerable adult and to other potentially vulnerable people, taking care not to contaminate evidence (see Appendices 3 and 4).

Further Assessment / Investigation

The most appropriate agency will undertake the investigation.  Professionals will be expected to fulfil their assigned tasks and work in partnership with other agencies and individuals involved.  The investigation must be carefully recorded by the agency leading the investigation.

Employees who are complained against must be informed of their rights under employment law and internal procedures.  All individuals are presumed innocent in criminal law until proven guilty.  Alleged abusers may themselves be vulnerable adults, in which case they may require an advocate or appropriate adult during any interviews.  Informal carers who are alleged to have abused the person they care for should be offered a full assessment of their own needs, by a professional different from the worker supporting the vulnerable adult.

Outcomes of a further investigation must be to: to terminate the procedure because no further action is required and inform all relevant parties or investigate specific matters further and/or agree and implement an Adult Protection Care Plan and/or call an Adult Protection Case Conference.

The co-ordinating Social Services officer must also complete/submit Data collection form and/or report to the Vulnerable Adults Inter Agency Management Group

A case conference should be called in the following circumstances: - Where there is a high level of risk to the vulnerable adult, despite services being provided; where the circumstances are complex and particularly close cooperation between agencies is required ; and where the vulnerable adult refuses assistance and a high level of risk remains.

Consideration should be given to involving the vulnerable adult in the Case Conference.  If the person is unwilling, the conference should still go ahead where risk is high.

Social Services will arrange the conference which will be chaired by a Social Services Team Manager.  Attendees should normally include representatives of Social Services and Health, including the vulnerable adult’s GP.  Police and a legal representative will be asked to attend if appropriate and if unable to attend will be asked to provide written reports.”

Once a monitoring application has been made, the Secretary of State will be under a duty to make enquiries about whether relevant information exists about the individual who has made the application and to request the person who holds the information to provide it to him.

“Relevant information” is the prescribed details of any convictions within the meaning of the Rehabilitation of Offenders Act 1974 including spent convictions, and cautions; information which the chief officer of a relevant police force thinks might be relevant in relation to the regulated activity concerned; and any other information which may be prescribed in regulations made by the Secretary of State. The information which is provided by the Secretary of State will have to be made available to the individual who has made the monitoring application, unless the Secretary of State thinks that it has already been provided to him, or it is information which the chief officer of the police force concerned thinks it would be in the interests of the prevention or detection of crime to disclose to him. Any other relevant information will also have to pass to the IBB for the IBB to consider whether the individual should be barred.

There are 4 ways in which one can become included on the barred list.

1.the criteria as specified in the regulations, which will lead to automatic inclusion on one or both of the barred lists without a right to make representations, for example convictions  and cautions in respect of specified offences.

2. Criteria as specified in regulations that will lead to inclusion on one or both of the barred lists subject to consideration of representations.

3. Specified behaviour that leads to consideration for inclusion on one or both of the barred lists.

4.If there is risk of harm, where evidence suggests that an individual may present a risk of harm to children or vulnerable adults. This evidence leads to consideration for inclusion on one or both of the barred lists. This information will consist of hard or soft police information, in addition to police and other criminal records information and information from employers, professional and regulatory bodies, supervisory authorities and local authorities. There is to be a scheme for collecting information as to risk of harm. The scheme will exchange information with authorities such as the General Medical Council and the General Teaching Council. On 28th March 2006, in the House of Lords, Lord Adonis said, “Where information other than a conviction or caution for a prescribed offence suggests that an individual’s behaviour was inappropriate, that the individual endangered a vulnerable person or that they present a risk, the facts will be carefully considered by the Independent Barring Board . A decision will be made following any representations made by the individual. The Independent Barring Board will provide individuals with all the information that was considered as part of a barring decision, ensuring  that the process is open and transparent. This will also guard against mistaken identity….”

25 Monitoring: fees

(1) This section has effect in respect of fees which may be prescribed in relation to

applications for monitoring under section 24.

(2) In setting a fee for an application made during the period of five years

beginning with the commencement of that section, the Secretary of State may

take account of expenditure incurred, or which he thinks will be incurred, by

him before the end of that period (taking one financial year with another)—

(a) in connection with the operation of IBB (including payments under

paragraph 11 of Schedule 1);

(b) in respect of any other expenditure of the Secretary of State in

connection with his functions under this Act.

(3) In setting a fee for an application made after that period, the Secretary of State

may take account of expenditure incurred, or which he thinks will be incurred,

by him—

(a) in making payments under paragraph 11 of Schedule 1;
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(b) in respect of any other expenditure of the Secretary of State in

connection with his functions under this Act.

(4) For the purposes of subsection (2), it is immaterial that any expenditure is

incurred before the commencement of section 24.

(5) The power to prescribe fees is exercisable only with the consent of the

Treasury.

(6) Fees received by the Secretary of State by virtue of section 24(1)(d) must be paid

into the Consolidated Fund.

GENERAL NOTE TO SECTION 25

Monitoring fees vary in Scotland, England, Wales and Northern Ireland.

As to fees, Lord Adonis said that flexibility was needed for the Secretary of State in setting the vetting and barring scheme fee. The Secretary of State  has power to fund the IBB directly. The Secretary of State will set and receive a fee from applicants for monitoring and one criterium for setting the fee lis to enable the scheme to break even during its first five years of operation. The Secretary of State has the power to waive the fee for those who undertake regulated activity on a voluntary basis. Currently, volunteers receive CRB checks free of charge and that will continue. The monitoring fee is payable to the Secretary of State, not direct to the IBB. Since the IBB is a free-standing statutory body, the Secretary of State will pass funding to it and the IBB will present annual account to Parliament.
According to The Police Act 1997 (Criminal Records) (Registration) (Scotland) Regulations 2006[ 2006 No.97] which came into force on 1st April 2006, the relevant regulations are as follows:

Regulation 3 sets out the information to be included in the register maintained by the Scottish Ministers under section 120 of the 1997 Act.

Regulation 4 sets out the procedure for the nomination of individuals to act in relation to the countersigning of applicants under Part 5 of the 1997 Act. A body or statutory office-holder, which has registered person status, must, if it wishes to nominate such individuals, submit the names, addresses, dates of birth and specimen signatures of these individuals nominated to countersign applications for criminal record and enhanced criminal record certificates.

Regulation 5 details the procedure, under section 120(3)(b) of the 1997 Act, for the removal  from the register of persons who are, in the opinion of the Scottish Ministers, no longer likely to wish to countersign applications under section 113A or 113B of the 1997 Act. Such persons may be bodies corporate or incorporate, statutory office-holders or employers.

Regulation 6 concerns the procedure to be followed where the Scottish Ministers decide under sections 120(3)(ab), 120A(1)or (2), or 122(4_ to refuse to include a person in the register or to remove a person from the register.

Regulation 7 prescribes the bodies equivalent to police authorities that are to receive payment in respect of information relating to registration sought from tghem by the Scottish Ministers.

Regulation 8 sets out the fee payable on application for inclusion in the register. The fee payable by a person in respect of an application for inclusion in the register shall be £150 in Scotland.

Regulation 9 sets out additional fees which are payable by a registered person which is a body or a statutory office-holder for inclusion in the register of a second and each subsequent name of those individuals nominated to countersign applications under Part 5 of the Act. There shall be payable by a registered person which a body corporate or incorporate a fee of £10 in respect of the second and each subsequent name entered in the register. There shall be payable by a registered person which is a statutory office-holder a fee of £10 in respect of the second and each subsequent name entered in the register in accordance with regulation 3(f) (i).

Regulation 10 makes provision as to periods which must elapse before a person refused registration or removed from the register can apply again to be included in the register.

Regulation 11 revokes the Police Act 1997(Criminal Records) (Registration) (Scotland) Regulations 2002(S.S.I. 2002/23).

As to  CRB checks in England, Lord Adonis on 1st November 2006,said that they  will be higher than the current £31 for a standard disclosure and £36 for an enhanced disclosure, on the basis of the figures that we have given to Parliament. 

The current CRB fees are set out on the CRB website as being for Standard Disclosure- £31; Enhanced Disclosure - £36; Standard and Enhanced Disclosure re volunteers – Nil; POVA first person- £8 ; Registration - £300; additional countersignatory £5., in England and Wales. In Scotland the regstration fees are £150 for an organisation to become a Registered Body and this includes the countersignatory and £10 for each additional countersignatory and fee disclosure is available for those voluntary , unpaid posts within the voluntary sector in Scotland. The fee for all levels of disclosure id £20 in Scotland.

26
Ceasing monitoring 


1) The Secretary of State may cease monitoring as mentioned in section 24 in

relation to an individual in such circumstances as are prescribed.

(2) The Secretary of State must cease such monitoring in relation to an individual

who—

(a) satisfies the Secretary of State that he is not engaged in the regulated

activity concerned, and

(b) requests the Secretary of State to cease monitoring.

GENERAL NOTE TO SECTION 26

So long as good records are  kept, there can be little room for error in this respect.

27 Prohibition of requirement to produce certain records

(1) A person (P) must not, in connection with—

(a) the recruitment of another person as an employee, or

(b) the continued employment of another person,

require that other person or a third party to supply him with a relevant record.

(2) A person concerned with the provision (for payment or not) of goods, facilities

or services to the public or a section of the public must not, as a condition of

providing or offering to provide any goods, facilities or services to another

person, require that other person or a third party to supply him with a relevant

record.

(3) Subsection (1) does not apply if the duties of the employee include activity of

a kind mentioned in paragraph 2(1) or 7(1) of Schedule 4 and the activity is for,

or for the benefit, of—

(a) P himself;

(b) a child, or vulnerable adult, who is a member of P’s family;

(c) a child, or vulnerable adult, who is a friend of P.

(4) “Family” and “friend” must be construed in accordance with section 58.

(5) A person who contravenes subsection (1) or (2) is guilty of an offence and is

liable on summary conviction to a fine not exceeding level 5 on the standard

scale.

(6) A relevant record is the record of information provided by the Secretary of

State under section 24(4).

(7) An employee is an individual who—

(a) works under a contract of employment, as defined by section 230(2) of

the Employment Rights Act 1996 (c. 18),

(b) provides any service under a contract for services, or
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(c) holds any office,

whether or not he is entitled to remuneration; and “employment” must be

construed accordingly.

28 
Independent  monitor 


After section 119A of the Police Act 1997 (further sources of information: Scotland) insert— 



“119BInformation monitor 



(1) 
There is to be an information monitor for the purposes of this Part. 



(2) 
The information monitor is a person appointed by the Secretary of State 



(a) 
for such period, not exceeding three years, as the Secretary of State decides; 


 (b) on such terms as the Secretary of State decides. 

(3) A person may be appointed for a further period or periods. 

(4) The Secretary of State may terminate the appointment of the information monitor before the end of the period mentioned in subsection (2)(a) by giving the monitor notice of the termination not 5 less than three months before it is to take effect. 

(5) The information monitor must review— 

(a) all cases in which information is disclosed to a registered person in pursuance of section 113B(6)(b); 

(b) a sample of cases in which a certificate issued under section 10 113B has included information in pursuance of subsection (4)(b) of that section; 

(c) a sample of cases in which the chief officer of a police force has decided that information must not be included in a certificate or report in pursuance of section 113B(4)(b) or disclosed in 15 pursuance of section 113B(5)(c) and (6)(b). 

(6) The purpose of a review under subsection (5) is to ensure compliance with Article 8 of the European Convention of Human Rights. 

(7) The information monitor must in relation to each year make a report to the Secretary of State about the performance of police forces in 20 exercising their functions under this Part. 

(8) The information monitor may make recommendations to the Secretary of State as to— 

(a) any guidance issued by the Secretary of State or which the monitor thinks it would be appropriate for the Secretary of State 25 to issue; 

(b) any changes to any enactment which the monitor thinks may be appropriate. 

(9) The chief officer of a police force must provide to the information monitor such information as the monitor reasonably requires in 30 connection with the exercise of his functions under this section.” 

29 Part 5 of the Police Act 1997: code of practice 

 (2) In subsection (1) after “information provided to” insert “, or the discharge of 35 any function by,”. 

(3) In subsection (3) for the words from “The Secretary of State” to “application” substitute “Subsection (3A) applies if the Secretary of State thinks that the registered person who countersigned an application for a certificate under section 113A, or 113B”. 40 

(4) After subsection (3) insert— 

 “(3A) The Secretary of State may— 

(a) refuse to issue the certificate; 

(b) suspend the registration of the person; 

(c) cancel the registration of the person. 

 (3B)
Section 120AB applies if the Secretary of State proposes to suspend or cancel a person’s registration under subsection (3A) above as it applies if he proposes to suspend or cancel a person’s registration by virtue of section 120AA.” 5 

Notices and information 

30
Provision of vetting information 

(1) The Secretary of State must provide a person (A) with the information

mentioned in subsection (4) in relation to another (B) if—

(a) A makes an application for the information,

(b) the application contains the appropriate declaration, and

(c) the Secretary of State has no reason to believe that the declaration is

false.

(2) The appropriate declaration is a declaration by A—

(a) that he falls within column 1 of a specified entry, and

(b) that B has consented to the provision of the information to A.

(3) In this section references to a specified entry are to an entry in the table in

Schedule 7 specified by A in his declaration.

(4) The information is—

(a) if column 2 of the specified entry refers to children, relevant

information relating to children, and

(b) if column 2 of the specified entry refers to vulnerable adults, relevant

information relating to vulnerable adults.

 (5) Paragraph (b) of subsection (2) does not apply if the specified entry is 17.

(6) If B consents to the provision of information to A in relation to an application

under this section, the consent also has effect in relation to any subsequent such

application by A.

(7) The Secretary of State may prescribe the form, manner and contents of an

application for the purposes of this section (including the form and manner of

a declaration contained in such an application).

(8) The Secretary of State may by regulations make provision requiring a local

authority which makes or proposes to make payments to or on behalf of a

person in accordance with regulations under section 17A of the Children Act

1989 (c. 41) or section 57 of the Health and Social Care Act 2001 (c. 15) to inform

the person of his right to obtain relevant information under this section

31 Meaning of relevant information in section 30

(1) This section has effect for the purposes of section 30.

(2) Relevant information relating to children is—

(a) whether B is subject to monitoring in relation to regulated activity

relating to children, and

(b) if so, whether he is undergoing assessment.

(3) Relevant information relating to vulnerable adults is—

(a) whether B is subject to monitoring in relation to regulated activity

relating to vulnerable adults, and

(b) if so, whether he is undergoing assessment.

(4) B is undergoing assessment if—

(a) the Secretary of State is required to notify B as mentioned in section

24(4) in connection with B’s monitoring application but has not yet

done so;

(b) B has made a simultaneous application under section 113B of the Police

Act 1997 but the Secretary of State has not yet issued an enhanced

criminal record certificate under that section;

(c) in relation to subsection (2)(b), IBB is considering whether to include B

in the children’s barred list in pursuance of paragraph 3 or 5 of

Schedule 3;

(d) in relation to subsection (3)(b), IBB is considering whether to include B

in the adults’ barred list in pursuance of paragraph 9 or 11 of that

Schedule.

(5) In subsection (4)(b) “simultaneous application” means an application made

simultaneously with B’s monitoring application under section 24.

(6) The Secretary of State may by order amend the preceding provisions of this

section for the purpose of altering the meaning of relevant information relating

to children or vulnerable adults (as the case may be).

GENERAL NOTE TO SECTION 31

This is a very welcome section as it prescribes what information is relevant.

Information is the oil that runs society and it is vital that no breaches of the law occur here. There are offences of unauthorised access to computers by which information may be acquired about a person. This offence comes under sectuion 1 Computer Misuse Act 1990 and occurs if a person causes a computer to perform any function intending to secure unauthorised access to any program or data and he knows that the access is unauthorised. But any prosecution for a section 1 offence must be brought within six months from the date on which evidence sufficient to warrant prosecution comes to the knowledge of the prosecutor(section 11(2) Computer Misuse Act 1990).

Information is data and under the Data Protection Act 1998, “data” means information recorded in a formin which it canbe processed by equipment operating automatically in response to instruction given for that purpose or which is recorded as part of a relevany filing system and “relevant filing system” means any set of  information relating to individuals to the extent that, although not processed by equipment operating automatically, the set is structured in a way that information relating to a particular individual is readily accessible.

Another most relevant part of the Data Protection Act 1998 is that a person must not knowingly or recklessly, without the consent of the data controller, obtain or disclose personal data or procure the disclosure for another. It is an offence to offer for sale personal data unlawfully obtained and will be prosecuted by the Data Protection Commissioner or with the consent of the DPP.

32 Notification of cessation of monitoring

(1) The Secretary of State must establish and maintain a register for the purposes

of this section.

 (2) The Secretary of State must register a person (A) in relation to another (B) if—

(a) A makes an application to be registered in relation to B,

(b) the application contains the appropriate declaration,

(c) the Secretary of State has no reason to believe that the declaration is

false, and

(d) B is subject to monitoring in relation to the regulated activity to which

the application relates.

(3) The appropriate declaration is a declaration by A—

(a) that he falls within column 1 of a specified entry, and

(b) that B has consented to the application.

(4) In this section references to a specified entry are to an entry in the table in

Schedule 7 specified by A in his declaration.

(5) A’s application and registration relate—

(a) if column 2 of the specified entry refers to children, to regulated activity

relating to children;

(b) if column 2 of the specified entry refers to vulnerable adults, to

regulated activity relating to vulnerable adults.

(6) The Secretary of State must notify A if B ceases to be subject to monitoring in

relation to the regulated activity to which A’s registration relates.

(7) The requirement under subsection (6) is satisfied if notification is sent to any

address recorded against A’s name in the register.

(8) Paragraph (b) of subsection (3) does not apply if the specified entry is 17.

(9) If B consents to the provision of information to A under section 30 the consent

also has effect as consent to any application by A to be registered in relation to

B under this section.

(10) The Secretary of State may prescribe the form, manner and contents of an

application for the purposes of this section (including the form and manner of

a declaration contained in such an application).

33 Cessation of registration

(1) In this section references to registration are to registration in the register

maintained for the purposes of section 32.

(2) Once a person is notified as mentioned in subsection (6) of that section, his

registration ceases.

(3) The Secretary of State may cancel a person’s registration in such circumstances

as are prescribed.

(4) The Secretary of State must cancel a person’s registration—

(a) if the person applies for it to be cancelled;

(b) in prescribed circumstances, if the person in relation to whom he is

registered applies for it to be cancelled.

(5) When a person’s registration is cancelled under subsection (3) or (4)(b), the

Secretary of State must notify him of that fact.

(6) The requirement under subsection (5) is satisfied if notification is sent to any

address recorded against A’s name in the register

GENERAL NOTE TO SECTION 33

These are mandatory rules and prescriptive law.

34 Declarations under sections 30 and 32

(1) An individual commits an offence if, in an application made for the purposes

of section 30 or 32—

(a) he makes a false declaration, and

(b) he either knows that it is false or is reckless as to whether it is false.

(2) A person guilty of an offence under subsection (1) is liable on summary

conviction to a fine not exceeding level 5 on the standard scale.

35 
Regulated activity providers: duty to refer 


(1) Subsection (2) applies to—

(a) a regulated activity provider who holds any prescribed information in

relation to a person (P) engaged in regulated activity provided by him;

(b) a responsible person (within the meaning of section 23) who holds any

prescribed information in relation to a person (P) whom he permits to

engage in controlled activity.

(2) A person to whom this subsection applies must provide IBB with the

information if—

(a) he withdraws permission for P to engage in the activity for a reason

mentioned in subsection (3), or

(b) he does not withdraw permission for such a reason but would or might

have done so if P had not otherwise ceased to engage in the activity.

(3) The reasons are that the person to whom subsection (2) applies thinks—

(a) that paragraph 1, 2, 7 or 8 of Schedule 3 applies to P,

(b) that P has engaged in relevant conduct (within the meaning of

paragraph 4 or 10 of Schedule 3), or

(c) that the harm test is satisfied.

(4) The harm test is that P may—

(a) harm a child or vulnerable adult,

(b) cause a child or vulnerable adult to be harmed,

(c) put a child or vulnerable adult at risk of harm,

(d) attempt to harm a child or vulnerable adult, or

(e) incite another to harm a child or vulnerable adult.

(5) For the purposes of subsection (3)(b), conduct is inappropriate if it appears to

the person to whom subsection (2) applies to be inappropriate having regard

to the guidance issued by the Secretary of State under paragraph 4(6) or 10(6)

of Schedule 3.

(6) If regulated activity engaged in by P—

(a) is regulated activity relating to vulnerable adults, and

(b) falls within section 16,

subsection (2) must be read as if for “must” there were substituted “may”.

(7) This section does not apply if the conditions specified in subsection (2) are

fulfilled before the section is commenced.
GENERAL NOTE TO SECTION 35

This section is clear and self-explanatory. In referring information as prescribed here, attention must be made to the quality of the information relating to this section. Attention must be given to the use or referring of hearsay  and of the memory of the person who reported these incidents, especially if made verbally with focus on the fallibility  of memory, the contamination of witness memory,.

As an example of how this might occur , even infrequently, and the consequences this has, one needs only look at a single case of contaminated memory to see the significance.  The Beattie case of 1973 was tried at the High Court of Glasgow of murder by George Beattie of Margaret McLaughlin. Miss McLaughlin had been attacked and stabbed 19 times as she made the short walk from her home to Carluke Station. Beattie’s defence was unusual: he claimed to have been present at the scene and forced to watch the crime by the real murderers, but not to have taken part in the murder himself. The police had witnesses who could testify that he was near the scene of the crime at the relevant time but also that he looked outwardly composed and unaffected by the events. No contact traces were found on Beattie’s clothing and a search of his home proved fruitless. There was a small sop of blood found on a tissue removed from his jacket pocket which came from the common type blood group as the woman murdered. The main evidence against Beattie was his own statement. Beattie was a man of limited intelligence and known for exaggeration, had come forward voluntarily to say he had passed the crime spot. He said six men did it as he was passing by. He had no previous convictions but was found guilty and sentenced to life imprisonment.  The BBC Rough Justice investigated this case and uncovered strong circumstantial evidence that Beattie’s confession could have been contaminated by a combination of police interviewing procedures and the product of Beattie’s fertile imagination. When Beattie was brought into the police station, it was alleged that officers were ‘bagging up’ exhibits from the crime scene. Beattie told officers of men in top hats possibly because he had previously been watching a popular music programme featuring a music group with top hats on. See the work of Professor Loftus of the University of Washington, who is a forensic psychologist who studied contamination effects. There is also the matter of testimony from persons with mental disorders and it is well known that persons with mental disorders have psychological vulnerabilities as follows

	Mental illness
	Learning Disabilities
	Personality disorder

	Faulty reality monitoring
	Impaired intellectual capacity
	Manipulative

	Distorted perceptions and beliefs
	Poor memory capacity
	Lies readily

	Guilt feeling proneness
	Poor understanding of legal rights
	Need for notoriety

	Suspiciousness
	Heightened suggestibility
	Lack of concern about consequences

	
	Heightened acquiescence
	Tendency towards confabulation

	
	Distorted perception of consequences
	


Source: A.G.Heaton-Armstrong, E.Shepherd and D.Wolchover, Analysing Witness Testimony,(Blackstone, London, 1999)

36 Personnel suppliers: duty to refer

1) A personnel supplier must provide IBB with any prescribed information it

holds in relation to a person (P) who has been supplied by it to another person

if the supplier knows that P has ceased to be engaged in regulated activity or

controlled activity in the circumstances mentioned in subsection (2)(a) or (b) of

section 35.

(2) A personnel supplier which is an employment agency or employment business

must provide IBB with any prescribed information it holds in relation to a

person (P) for whom it acts if—

(a) the agency or business determines to cease to act for P for a reason

mentioned in subsection (4), or

(b) it does not determine to cease to act for P for such a reason but would

or might have done so if its arrangement with, or employment of, him

had not otherwise come to an end.

(3) A personnel supplier which is an educational institution must provide IBB

with any prescribed information it holds in relation to a student (P) following

a course at the institution if—

(a) the institution determines to cease to supply P to another person for

him to engage in regulated or controlled activity for a reason

mentioned in subsection (4),

(b) the institution determines that P should cease to follow a course at the

institution for a reason mentioned in subsection (4), or

(c) it does not determine as mentioned in paragraph (a) or (b) for such a

reason but would or might have done so if P had not otherwise ceased

to engage in the activity or ceased to follow the course.

(4) The reasons are that the personnel supplier thinks—

(a) that paragraph 1, 2, 7 or 8 of Schedule 3 applies to P,

(b) that P has engaged in relevant conduct (within the meaning of

paragraph 4 or 10 of Schedule 3), or

(c) that the harm test is satisfied.

(5) The harm test is that P may—

(a) harm a child or vulnerable adult,

(b) cause a child or vulnerable adult to be harmed,

(c) put a child or vulnerable adult at risk of harm,

(d) attempt to harm a child or vulnerable adult, or

(e) incite another to harm a child or vulnerable adult.

(6) For the purposes of subsection (4)(b), conduct is inappropriate if it appears to

the personnel supplier to be inappropriate having regard to the guidance

issued by the Secretary of State under paragraph 4(6) or 10(6) of Schedule 3.

(7) An employment agency acts for a person if it makes arrangements with him

with a view to—

(a) finding him employment with an employer, or

(b) supplying him to employers for employment by them.

(8) An employment business acts for a person if it employs him to act for and

under the control of other persons in any capacity.

(9) In this section “employment” has the same meaning as in the Employment

Agencies Act 1973 (c. 35).
(10) This section does not apply if the conditions specified in subsection (1), (2) or

(3) are fulfilled before the section is commenced.

37 
Regulated activity providers: duty to provide information on request 


1) This section applies if IBB is considering—

(a) whether to include any person in a barred list;

(b) whether to remove any person from a barred list.

(2) IBB may require—

(a) any regulated activity provider who has made arrangements for that

person to engage in regulated activity (whether or not the

arrangements are still in place),

(b) any responsible person (within the meaning of section 23) who permits

or has permitted that person to engage in controlled activity,

(c) any personnel supplier which is an employment agency or

employment business and which acts for or has acted for that person, or

(d) any personnel supplier which is an educational institution and which

has supplied that person to another person for him to engage in

regulated or controlled activity,

to provide IBB with any prescribed information he or it holds relating to the

person.

(3) An employment agency acts for a person if it makes arrangements with him

with a view to—

(a) finding him relevant employment with an employer, or

(b) supplying him to employers for relevant employment by them.

(4) Relevant employment is employment which consists in or involves engaging

in regulated or controlled activity.

(5) An employment business acts for a person if it employs him to engage in

regulated or controlled activity for and under the control of other persons.

(6) In this section “employment” has the same meaning as in the Employment

Agencies Act 1973 (c. 35).
GENERAL NOTE TO SECTION 37

This section is self-explanatory.

38 
Duty to provide information: offences 


(1) A person commits an offence if—

(a) he is required under section 35 or 36 or in pursuance of section 37 to

provide information to IBB, and

(b) he fails, without reasonable excuse, to provide the information.

(2) A person guilty of an offence under subsection (1) is liable on summary

conviction to a fine not exceeding level 5 on the standard scale.

GENERAL NOTE TO SECTION 38

This section is self-explanatory.

39 Local authorities: duty to refer

(1) A local authority must provide IBB with any prescribed information they hold

relating to a person if the first and second conditions are satisfied.

(2) The first condition is that the local authority thinks—

Safeguarding Vulnerable Groups Act 2006 (c. 47) 29

(a) that paragraph 1, 2, 7 or 8 of Schedule 3 applies to the person,

(b) that the person has engaged in relevant conduct (within the meaning of

paragraph 4 or 10 of Schedule 3) occurring after the commencement of

this section, or

(c) that the harm test is satisfied.

(3) The harm test is that the person may—

(a) harm a child or vulnerable adult,

(b) cause a child or vulnerable adult to be harmed,

(c) put a child or vulnerable adult at risk of harm,

(d) attempt to harm a child or vulnerable adult, or

(e) incite another to harm a child or vulnerable adult.

(4) The second condition is that the local authority thinks—

(a) that the person is engaged or may engage in regulated activity or

controlled activity, and

(b) (except in a case where paragraph 1, 2, 7 or 8 of Schedule 3 applies) that

IBB may consider it appropriate for the person to be included in a

barred list.

(5) A local authority may provide IBB with any prescribed information it holds

relating to a person if—

(a) the local authority think that a person has engaged in relevant conduct

(within the meaning of paragraph 4 or 10 of Schedule 3) occurring

before the commencement of this section, and

(b) the condition in subsection (4) is satisfied.

(6) For the purposes of subsection (2)(b) or (5)(a), conduct is inappropriate if it

appears to the local authority to be inappropriate having regard to the

guidance issued by the Secretary of State under paragraph 4(6) or 10(6) of

Schedule 3.

(7) “Local authority” has the same meaning as in section 1 of the Local Authorities

(Goods and Services) Act 1970 (c. 39).

40 
Local authorities: duty to provide information on request 


(1) 
This section applies if IBB is considering— 


(a) 
whether to include any person in a barred list; 

(b) 
whether to remove any person from a barred list. 

(2) 
If IBB thinks that a local authority holds any prescribed information relating to the person, it may require the authority to provide it with the information. 

(3) 
The local authority must comply with a requirement under subsection (2). 


(4) 
“Local authority” has the same meaning as in section 1 of the Local Authorities (Goods and Services) Act 1970 (c. 39). 



Professional and supervisory bodies 


41 Registers: duty to refer

(1) A keeper of a relevant register must provide IBB with any prescribed

information he holds relating to a person if the first and second conditions are

satisfied.

(2) The first condition is that the keeper thinks—

(a) that paragraph 1, 2, 7 or 8 of Schedule 3 applies to the person,

(b) that the person has engaged in relevant conduct (within the meaning of

paragraph 4 or 10 of Schedule 3) occurring after the commencement of

this section, or

(c) that the harm test is satisfied.

(3) The harm test is that the person may—

(a) harm a child or vulnerable adult,

(b) cause a child or vulnerable adult to be harmed,

(c) put a child or vulnerable adult at risk of harm,

(d) attempt to harm a child or vulnerable adult, or

(e) incite another to harm a child or vulnerable adult.

(4) The second condition is that the keeper thinks—

(a) that the person is engaged or may engage in regulated activity or

controlled activity, and

(b) (except in a case where paragraph 1, 2, 7 or 8 of Schedule 3 applies) that

IBB may consider it appropriate for the person to be included in a

barred list.

(5) A keeper of a relevant register may provide IBB with any prescribed

information he holds relating to a person if—

(a) he thinks that the person has engaged in relevant conduct (within the

meaning of paragraph 4 or 10 of Schedule 3) occurring before the

commencement of this section, and

(b) the condition in subsection (4) is satisfied.

(6) For the purposes of subsection (2)(b) or (5)(a), conduct is inappropriate if it

appears to the keeper to be inappropriate having regard to the guidance issued

by the Secretary of State under paragraph 4(6) or 10(6) of Schedule 3.

(7) In this section—

(a) a relevant register is a register appearing in column 1 of the following

table, and

(b) in relation to a relevant register, the keeper of the register is the

corresponding person appearing in column 2 of the table.

(8) The Secretary of State may by order amend the table in subsection (7) by inserting an entry or ommitting an entry for the time being contained in the table.
GENERAL NOTE TO SECTION 41

Lord Adonis explained controlled activity thus:

“.. The second level of protection will involve a requirement to check the barred status but with the discretion to employ, with appropriate safeguards put in place if necessary, should information of concern be secured by the employer such as for example, a full CRB disclosure or from a reference. The second level covers support work in general health, further education or social care setting.” 

The problem here is operational in that such data must be aligned across different organizational silos through some master data management. This will need data management processes some specific aspects of an employee’s data, but not others, can be distributed to points of interaction in a timely and accurate manner and for many organisations this will be a gargantuan undertaking in terms of time, costs, and litigation liability and every business might have to set aside contingency costs for potential legal action. This data protection issue needs an overview to understand the gravity of the situation.

The law of data protection is extended to cover paper files as well as information stored in computer (Data Protection Act 1998, section 1(1)). Schedule 1 of the Data Protection Act 1998 sets out principles relating to the processing of personal data. ‘Processing’ includes collection, storage, organisation, retrieval, alteration, disclosure or destruction of data. These  principles are that personal data must be processed fairly and lawfully; personal data must be obtained only for specified and lawful purposes and must not be processed in a manner incompatible with those purposes; personal data must be adequate, relevant and not excessive in relation to the purposes for which it is processed; personal data  must be accurate and where necessary, kept up to date; personal data must be kept for no longer than is necessary for the purposes for which it is processed; personal data must be processed in accordance with the rights of data subjects under  the Data Protection Act 1998;personal data must be subject to appropriate technical and organisational measures to protect against unauthorised or unlawful processing and accidental loss, destruction or damage, and personal data must not be transferred to a country or territory outside the European Economic Area unless that country or territory ensures an adequate level of data protection.

Under the DPA 1998, employees have the right by written request, to be told by the employer whether personal data about them is being processed, to be given descriptions of the data and its recipients and to have the data supplied in an intelligent form.  The employer must comply with the request within 40 days. Employees are entitled in relation to paper records to receive a copy of their personnel file. However, confidential references, given by the employer for the purposes of education, training or employment, are excluded from the right (section 7), although references given by third parties and held in a file by the current employer are not so excluded. An employee has the right to apply to the High Court or county court on the ground that personal data relating to him is inaccurate (section 14 Data Protection Act 1998). The court may order the employer to rectify, destroy or erase, data containing expressions of opinion based on inaccurate information. Where the inaccurate information is disclosed to third parties, the court may order the employer to notify these persons that the inaccurate data has been corrected.  Section 10 DPA 1998 states that an employee may issue written notice requiring an employer not to process personal information where it is likely to cause substantial and unwarranted damage and distress and section 13 DPA 1998 makes it possible for data subjects to recover compensation for loss and damage as a result of inaccurate data processing or unauthorised disclosure and for distress caused thereby. The employer must not process sensitive personal data, including ethnic origin, racial origin, political opinions, religious beliefs, trade union memberships, physical or mental health and data relating to the commission or alleged commission of any offence or the sentence in relation to such offence unless one of the conditions found in Schedule 3 Data Protection Act 1998is satisfied, these conditions being-

That the processing is necessary for performing or exercising a right or obligation imposed by or in connection with employment; that the processing is necessary in connection with legal proceedings or for the purpose of obtaining legal advice or that the processing of racial or ethnic origin information is necessary for the purpose of monitoring equality of opportunity or treatment. As such, the Information Commissioner has published the Employment Practices Data Protection Code.

42 Registers: duty to provide information on request 

(1) This section applies if IBB is considering— 

(a) whether to include in a barred list a person who appears on a relevant register; 

(b) whether to remove such a person from a barred list. 

(2) IBB may require the keeper of the register to provide it with any prescribed information he holds relating to the person. 

(3) The keeper of the register must comply with a requirement under subsection (2). 

(4) References to a relevant register and the keeper of a relevant register must be construed in accordance with section 34(5)

GENERAL NOTE TO SECTION 42

This requires local authorities, keepers of the registers of professional bodies and supervisory authorities to provide the IBB with relevant information about an individual where they think that the individual satisfies any of the criteria set out in schedule 2 for inclusion in a barred list; if the individual is engaged or may engage in a regulated or controlled activity and that the IBB mat consider it appropriate for the individual to be included in a barred list.

In June 2006, however, it was revealed that many schools disregard the List 99 and employ  unsuitable persons. In an article titled “Sex offender rules ignored by schools vetting of staff to be tightened after watchdog reveals system in chaos “by Rebecca Smithers, in the Guardian, a report revealed that many schools were ignoring rules designed to protect children from paedophiles. 

A study by Ofsted, the education watchdog, levelled criticism at all levels, from the Department for Education and Skills for issuing "confusing guidance", to head-teachers and local authority staff for not ensuring all the correct checks are being made. 

Ofsted said that schools did "not know" whether teachers had been checked properly and some even "disregarded" official advice not to hire suspect individuals.

It also said it had "no way of ensuring that recommended vetting procedures have been adhered to" in thousands of schools which employ their own staff directly, which include voluntary-aided church and foundation schools. 

The watchdog visited 58 schools as part of its study and found the system in chaos. "All 58 schools we visited for this survey think that the local authority is carrying out those checks, but they do not know whether this is the case or not, and even when they do know, almost all of them do not record the date, timing or reference of the check in an orderly and accessible way." 

It remains to be seen whether this Act will tighten up the vetting of teachers.

43 
Registers: notice of barring and cessation of monitoring 

(1) Subsection (2) applies if the Secretary of State knows or thinks that a person (A) appears on a relevant register and either— 

(a) A is newly included in a barred list or the Secretary of State becomes aware that A is subject to a relevant disqualification, or 

(b) having been subject to monitoring, A ceases to be so subject by virtue of section 22. 

(2) The Secretary of State must— 

(a) notify the keeper of the register of the circumstances mentioned in paragraph (a) or (b) (as the case may be) of subsection (1), and 

(b) in a case where A is newly included in a barred list, provide the keeper with all the information on which IBB relied in deciding to include A in the list. 

(3) If the Secretary of State— 

(a) knows or thinks that a person appears on a relevant register; and 

(b) becomes aware of relevant information relating to that person, he may provide the keeper of the register with that information. 

(4) In subsection (3), relevant information is information which— 

(a) relates to the protection of children or vulnerable adults in general, or of any child or vulnerable adult in particular, and 

(b) is relevant to the exercise of any function of the keeper of the register. 

(5) In this section— 

(a) a relevant register is a register appearing in column 1 of the following Table, and 

(b) in relation a relevant register, the keeper of the register is the corresponding person appearing in column 2 of the Table. 

Keeper of the register 

The General Teaching Council for England or the General Teaching Council for Wales, as the case may be 

The registrar appointed under section 1 of that Act 

The registrar of the General Medical Council.

The registrar appointed under section 14 of that Act 

Relevant register 

The register of teachers maintained under section 3 of the Teaching and Higher Education Act 1998 (c. 30) 

The register of pharmaceutical chemists maintained under section 2 of the Pharmacy Act 1954 (c. 61) 

Either of the lists of medical practitioners kept under section 2 of the Medical Act 1983 (c. 54) 

The dentists register kept under section 14 of the Dentists Act 1984 (c. 24) or the dental care professionals register kept under section 36B of that Act 

The register of optometrists or the register of dispensing opticians maintained under section 7 of the Opticians Act 1989 (c. 44), or the register of persons undertaking training as optometrists or the register of persons undertaking training as dispensing opticians maintained under section 8A of that Act 

The register of osteopaths maintained under section 2 of the Osteopaths Act 1993 (c. 21) 

The register of chiropractors maintained under section 2 of the Chiropractors Act 1994 (c. 17) 

The register of social workers and social care workers maintained under section 56 of the Care Standards Act 2000 (c. 14) 

The register of qualified nurses and midwives maintained under Article 5 of the Nursing and Midwifery Order 2001 (S.I. 2002/253) 

The register of members of relevant professions maintained under Article 5 of the Health Professions Order 2001 

(S.I. 2002/254) 

The registrar of Optical Council 

The Registrar of Osteopaths 


The Registrar of Chiropractors 


The General Social Care Council or the Care Council for Wales, as the case may be 


The registrar appointed under Article 4 of that Order 


The registrar appointed under Article 4 of that Order 


 (6) A person is subject to a relevant disqualification if— 

(a) he is included in a list maintained under the law of Scotland or Northern Ireland which the Secretary of State specifies by order as corresponding to a barred list; 

(b) he is subject to a disqualification order under section 28, 29 or 29A of the Criminal Justice and Court Services Act 2000 (c. 43). 

(7) This section does not affect any power of the Secretary of State by virtue of any enactment or rule of law to— 

(a) inform any person about the circumstances mentioned in subsection (1)(a) or (b); 

(b) provide any person with the information mentioned in subsection (3)(b). 

(8) In its application to Scotland, this section does not have effect in relation to a profession in so far as provision may be made for the regulation of the profession by an Act of the Scottish Parliament. 

GENERAL NOTE TO SECTION 43

This section is self-explanatory. One must consider the individual s rights and the Civil law, particularly the law of tort and injunctions.. Again, the Freedom of Information Act is relevant since it gives individuals certain rights and states that those who record and use personal information must be open about how the information is used and must follow the eight principles of “good information handling”, these being as follows:

Data must be:

1 processed fairly and lawfully;

2. processed for a limited purpose;

3. be adequate, relevant and not excessive;

4. accurate and up to date;

5. not kept longer than necessary;

6. processed in accordance with the data subject’s rights;

7. secure;

8. and not transferred to countries outside the European Economic Area without adequate protection.

 Generally, most professionals undergo a criminal records check before being accepted into the professions. The Law Society, for instance, checks on all would-be solicitors before they are admitted to the profession. Although these are new measures to the Law Society, it has always had some consumer protection measure in terms of whom it admits. Convictions for offences such as dishonesty or deception are likely to act as a barrier to becoming a solicitor. Their new checks are for dishonesty, bankruptcy, and drug and alcohol dependencies. However, under the term “A solicitor should not pose a risk to the public or undermine confidence in the profession, certain solicitors, especially those dealing with mentally ill clients, may be checked. About 700 people apply to enroll as solicitors each year and from 2006, they have to pay a £47 contribution towards the cost of the Criminal Records Bureau disclosure. These new Law Society guidelines also apply to foreign lawyers who want to qualify as solicitors in England and Wales.

 It is to be noted that Lord Adonis said “on foreign offences and inclusion on foreign-barred lists…the current barring schemes POCA, POVA and LIST 99, are based on employer referrals and can take account of any information they receive, including foreign offences, if notified by the UK police of allegations of behaviour abroad. I am advised that there has been a case where an English employer has referred an individual to the POCA scheme because of allegations of behaviour when abroad while working for the employer and that that has resulted in a bar. “

Foreign barred lists will be taken account of, therefore. Barred lists operate in Australia, New Zealand, the United States and Canada.

44 Registers: power to apply for vetting information

(1) If the keeper of a relevant register applies to the Secretary of State for

information within subsection (2) in relation to a person (B), the Secretary of

State must provide the keeper of the register with that information.

(2) The information within this subsection is—

(a) whether B is barred from regulated activity relating to children or

vulnerable adults,

(b) whether IBB is considering whether to include B in a barred list in

pursuance of paragraph 3 or 5 or 9 or 11 of Schedule 3,

(c) whether B is subject to monitoring in relation to regulated activity

relating to children or vulnerable adults,

(d) if B is subject to such monitoring and the Secretary of State is required

to notify B as mentioned in section 24(4), whether the Secretary of State

has yet done so, and

(e) if B is subject to such monitoring and has made a simultaneous

application under section 113B of the Police Act 1997, whether the

Secretary of State has yet issued an enhanced criminal record certificate

under that section.

(3) The keeper of a relevant register may apply for information under this section

in relation to a person only if—

(a) the person appears in the register, or

(b) the person is being considered for inclusion in the register.

(4) In this section—

(a) a relevant register is a register appearing in column 1 of entry 1 or 8 of

the table in section 41(7), and

(b) in relation to a relevant register, the keeper of the register is the

corresponding person appearing in column 2 of the table.

(5) In subsection (2)(e) “simultaneous application” means an application made

simultaneously with B’s monitoring application under section 24.

(6) The Secretary of State may by order amend this section for the purpose of

altering the information within subsection (2).

(7) The Secretary of State may prescribe the form, manner and contents of an

application for the purposes of this section.

45 
Supervisory authorities: duty to refer 

(1) A supervisory authority must provide IBB with any prescribed information it holds relating to a person if the first and second conditions are satisfied. 

(2) The first condition is that the supervisory authority thinks, on the basis of relevant evidence— 

(a) that paragraph 1, 2, 6 or 7 of Schedule 2 applies to the person, 

(b) that the person has engaged in relevant conduct (within the meaning of paragraph 4 or 9 of Schedule 2) occurring after the commencement of this section, or 

(c) that the harm test is satisfied. 

(3) The harm test is that the person may— 

(a) harm a child or vulnerable adult, 

(b) cause a child or vulnerable adult to be harmed, 

(c) put a child or vulnerable adult at risk of harm, 

(d) attempt to harm a child or vulnerable adult, or 

(e) incite another to harm a child or vulnerable adult. 

(4) The second condition is that the supervisory authority thinks— 

(a) that the person is engaged or may engage in regulated activity or controlled activity, and 

(b) (except in a case where paragraph 1, 2, 6 or 7 of Schedule 2 applies) that IBB may consider it appropriate for the person to be included in a barred list. 

(5) The supervisory authority may provide IBB with any prescribed information it holds relating to a person if— 

(a) it thinks, on the basis of relevant evidence, that the person has engaged in relevant conduct (within the meaning of paragraph 4 or 9 of Schedule 2) occurring before the commencement of this section, and 

(b) the condition in subsection (4) is satisfied. 

(6) A supervisory authority is— 

(a) a registration authority within the meaning of section 5 of the Care Standards Act 2000 (c. 14) in respect of its functions under Part 2 of that Act; 

(b) the Commission for Healthcare Audit and Inspection in respect of its functions under Chapter 3 of Part 2 of the Health and Social Care (Community Health and Standards) Act 2003 (c. 43); 

(c) the Commission for Social Care Inspection in respect of its functions under Chapter 5 of Part 2 of that Act; 5 

(d) the National Assembly for Wales in respect of its functions under Chapters 4 and 6 of Part 2 of that Act; 

(e) Her Majesty’s Chief Inspector of Schools in England in the exercise of his functions. 

(7) Relevant evidence is evidence obtained by the supervisory authority in the 10 exercise of the functions mentioned in subsection (6). 

(8) No claim for damages lies in respect of any loss or damage suffered by any
person in consequence of—
(a) the provision of prescribed information in pursuance of this section; 

(b) any failure to provide such information. 

GENERAL NOTE TO SECTION  45

Section 45 provides that, in certain circumstances, the Secretary of State must notify specified individuals or supervisory authorities about those persons who have been barred  The Secretary of State must share information with professional and regulatory bodies where individuals who may be on their registers are included in a barred list or cease to be subject to monitoring. The Secretary of State will also require the IBB to provide the body with the instrument it relied on in deciding to bar a particular individual. so that the regulatory body can decide whether to take action itself.

46 
Supervisory authorities: duty to provide information on request 

(1) This section applies if IBB is considering—

(a) whether to include in a barred list a person in relation to whom IBB

thinks that a supervisory authority may have prescribed information;

(b) whether to remove such a person from a barred list.

(2) IBB may require the supervisory authority to provide it with any prescribed

information it holds relating to the person.

(3) The supervisory authority must comply with a requirement under

subsection (2).

GENERAL NOTE TO SECTION 46

Such information to be provided must include instances of cautioning. By the Police as per the Criminal Justice Act 2003, sections 22 to 27. A conditional caution is a statutory development of the non-statutory police caution or simple caution, which has long been available, at the discretion of the police and the CPS, as an alternative to prosecution in suitable cases. Such a caution may only be given by an authorized person, defined as a constable; a person designated as an investigating officer under section 38 of the Police Reform Act 2002, or a person authorized for the purpose by a relevant prosecutor. The authorized person should be suitably trained.  With a conditional caution, the offender signs a document, which contains –

*details of the offence;

*an admission by him that he committed the offence’

*his consent to being given the Conditional Caution;

*an agreement to comply with the conditions attached to the caution, which must be set out on the face of the document, and

*an explanation of the implications referred to in this agreement. 

47 Supervisory authorities: power to apply for vetting information

(1) If a supervisory authority applies to the Secretary of State for information

within subsection (2) or (3) relating to a person (B), the Secretary of State must

provide the supervisory authority with that information.

(2) The information within this subsection is—

(a) whether B is barred from regulated activity relating to children,

(b) whether IBB is considering whether to include B in the children’s

barred list in pursuance of paragraph 3 or 5 of Schedule 3,

(c) whether B is subject to monitoring in relation to regulated activity

relating to children,

(d) if B is subject to such monitoring and the Secretary of State is required

to notify B as mentioned in section 24(4) in connection with his

monitoring application, whether the Secretary of State has yet done so,

and

(e) if B is subject to such monitoring and has made a simultaneous

application under section 113B of the Police Act 1997, whether the

Secretary of State has yet issued an enhanced criminal record certificate

under that section.

(3) The information within this subsection is—

(a) whether B is barred from regulated activity relating to vulnerable

adults,

(b) whether IBB is considering whether to include B in the adults’ barred

list in pursuance of paragraph 9 or 11 of Schedule 3,

(c) whether B is subject to monitoring in relation to regulated activity

relating to vulnerable adults,

(d) if B is subject to such monitoring and the Secretary of State is required

to notify B as mentioned in section 24(4) in connection with his

monitoring application, whether the Secretary of State has yet done so,

and

(e) if B is subject to such monitoring and has made a simultaneous

application under section 113B of the Police Act 1997, whether the

Secretary of State has yet issued an enhanced criminal record certificate

under that section.

(4) A supervisory authority may apply for information under this section only if

the information is required in connection with the exercise of a function of the

supervisory authority mentioned in section 45(7).

 (5) In subsections (2)(e) and (3)(e), “simultaneous application” means an

application made simultaneously with B’s monitoring application under

section 24.

(6) The Secretary of State may by order amend this section for the purpose of

altering the information within subsection (2) or (3).

(7) The Secretary of State may prescribe the form, manner and contents of an

application for the purposes of this section.

48 Supervisory authorities: notification of barring &c. in respect of children

(1) This section applies if—

(a) a person is newly included in the children’s barred list,

(b) the Secretary of State becomes aware that a person is subject to a

relevant children’s disqualification, or

(c) having been subject to monitoring in relation to regulated activity

relating to children, a person ceases to be so subject by virtue of section

26.

(2) The Secretary of State must notify every interested supervisory authority of the

circumstance mentioned in paragraph (a), (b) or (c) (as the case may be) of

subsection (1).

(3) A supervisory authority is an interested supervisory authority only if—

(a) it has applied to the Secretary of State to be notified if any of the

circumstances mentioned in subsection (1) occurs in relation to the

person, and

(b) the application has not been withdrawn.

(4) A supervisory authority may apply to the Secretary of State under subsection

(3)(a) only if the notification is required in connection with the exercise of a

function of the supervisory authority mentioned in section 45(7).

(5) For the purposes of subsection (3)(b) an application is withdrawn if the

supervisory authority notifies the Secretary of State that it no longer wishes to

be notified if any of the circumstances mentioned in subsection (1) occurs in

relation to the person.

(6) A person is subject to a relevant children’s disqualification if he is included in

a list maintained under the law of Scotland or Northern Ireland which the

Secretary of State specifies by order as corresponding to the children’s barred

list.

(7) The Secretary of State may provide that in prescribed circumstances a

supervisory authority is not an interested supervisory authority for the

purposes of this section.

(8) The Secretary of State may prescribe the form, manner and contents of an

application for the purposes of this section.

49 Supervisory authorities: notification of barring &c. in respect of vulnerable adults

(1) This section applies if—

(a) a person is newly included in the adults’ barred list,
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(b) the Secretary of State becomes aware that a person is subject to a

relevant adults’ disqualification, or

(c) having been subject to monitoring in relation to regulated activity

relating to vulnerable adults, a person ceases to be so subject by virtue

of section 26.

(2) The Secretary of State must notify every interested supervisory authority of the

circumstance mentioned in paragraph (a), (b) or (c) (as the case may be) of

subsection (1).

(3) A supervisory authority is an interested supervisory authority only if—

(a) it has applied to the Secretary of State to be notified if any of the

circumstances mentioned in subsection (1) occurs in relation to the

person, and

(b) the application has not been withdrawn.

(4) A supervisory authority may apply to the Secretary of State under subsection

(3)(a) only if the notification is required in connection with the exercise of a

function of the supervisory authority mentioned in section 45(7).

(5) For the purposes of subsection (3)(b) an application is withdrawn if the

supervisory authority notifies the Secretary of State that it no longer wishes to

be notified if any of the circumstances mentioned in subsection (1) occurs in

relation to the person.

(6) A person is subject to a relevant adults’ disqualification if he is included in a

list maintained under the law of Scotland or Northern Ireland which the

Secretary of State specifies by order as corresponding to the adults’ barred list.

(7) The Secretary of State may provide that in prescribed circumstances a

supervisory authority is not an interested supervisory authority for the

purposes of this section.

(8) The Secretary of State may prescribe the form, manner and contents of an

application for the purposes of this section.

50
Provision of information to supervisory authorities 


(1) This section applies if IBB— 

(a) has reason to believe that a person (A) is engaged in regulated activity or controlled activity in circumstances other than where he is permitted 30 to do so by a regulated activity provider or a person having responsibility for the management or control of controlled activity (as the case may be), and 

(b) has information relating to A which is relevant to a supervisory authority. 35 

(2) IBB must provide the supervisory authority with the information. 

(3) Information is relevant to a supervisory authority if— 

(a) it is relevant to the functions of the authority mentioned in section 35(6), and 

(b) it relates to the protection of children or vulnerable adults. 40 

(4) References to a supervisory authority must be construed in accordance with
section 35(6).
(a) a lasting power of attorney is or is to be granted in respect of him in accordance with section 9 of the Mental Capacity Act 2005 (c. 9); 

(b) a deputy is or is to be appointed in respect of him under section 16 of that Act; 

(c) an independent mental capacity advocate is or is to be appointed in 5 respect of him in pursuance of arrangements under section 35 of that Act; 

(d) independent advocacy services (within the meaning of section 19A of the National Health Service Act 1977 (c. 49)) are or are to be provided in respect of him; 10 

(e) a representative is or is to be appointed to receive payments on his behalf in pursuance of regulations made under the Social Security Administration Act 1992 (c. 5). 

(9) The Secretary of State may by order provide that a person specified in the order or of a description so specified who falls within subsection (1) is not to be 15 treated as a vulnerable adult.

GENERAL NOTE TO SECTION 50

The register not mentioned is the Directors Disqualification Register. Dishonesty or fraud would be a common reason for directors to be disqualified.

51 Crown application

(1) Subject to the provisions of this section, this Act and any regulations or orders made under it bind the Crown.

(2) No contravention by the Crown of any provision of this Act or of any regulations or order made under it makes the Crown criminally liable.

(3) Despite subsection (2), this Act and any regulations or orders made under it apply to persons in Crown employment (within the meaning of the Employment Rights Act 1996 (c. 18)) as they apply to other persons.

(4) Subsection (2) of section 6 does not apply in relation to any activity carried out by the Crown.

(5) Each government department and other body performing functions on behalf of the Crown—

(a) if the department or body engages in regulated activity, is the regulated activity provider in relation to the activity;

(b) if the department or body engages in controlled activity, is the responsible person (within the meaning of section 23) in relation to the activity.

(6) In subsection (5) “body” includes office-holder.

(7) Nothing in this section is to be taken as in any way affecting Her Majesty in her private capacity (within the meaning of section 38(3) of the Crown Proceedings Act 1947 (c. 44)).

Miscellaneous

52 Referrals: findings of fact immaterial

(1) For the purposes of the provisions mentioned in subsection (2), it is immaterial

whether there is a finding of fact in any proceedings.

(2) The provisions are—

section 35(3)(b) and (c);

section 36(4)(b) and (c);

section 39(2)(b) and (c) and (5)(a);

section 41(2)(b) and (c) and (5)(a);

section 45(2)(b) and (c) and (5)(a).

53 Fostering

(1) Despite section 58, this Act applies to activity that is regulated activity by virtue of paragraph 1(5) of Schedule 4.

(2) Subsection (1) does not affect the operation of this Act in relation to any other activity that is carried out in connection with a foster child.

(3) Subsection (4) applies if a person (P)—

(a) makes arrangements for another person to foster a child as a private foster parent, and

 (b) has power to terminate the arrangements.

(4) P is, if he would not otherwise be, a regulated activity provider in relation to fostering carried out by the foster parent in pursuance of the arrangements.

(5) The following provisions of this section apply for the purposes of this Act.

(6) A person fosters a child if he is a foster parent of the child.

(7) A person is a foster parent if—

(a) he is a local authority foster parent within the meaning of section 23(3) of the Children Act 1989 (c. 41);

(b) he is a person with whom a child has been placed by a voluntary organisation under section 59(1)(a) of that Act;

(c) he is a private foster parent.

(8) A person is a private foster parent if he falls within subsection (9) and looks after a child—

(a) for reward, or

(b) in pursuance of an arrangement made by someone other than a member of the child’s family.

(9) A person falls within this subsection if—

(a) he fosters the child privately within the meaning of section 66(1) of the Children Act 1989,

(b) he would be so fostering the child but for subsection (2) of that section (minimum period of 28 days), or

(c) (in the case of a child who has attained the age of 16) he would fall within paragraph (a) or (b) if the child were under the age of 16.

(10) A person’s family includes—

(a) the person’s foster child;

(b) the foster child of any member of the person’s family; and references to a family relationship and family member are to be construed accordingly.

GENERAL NOTE TO SECTION 63

it is an offence for a barred person to foster or provide care and accommodation to children. Any organisation that arranges a placement will be required to check and ensure that the carer is subject to monitoring and is not barred. A foster carer is able to take day-to-day decisions concerning their foster child, as would a parent.

54 Devolution: alignment

(1) The Secretary of State may, by order, make such provision (including provision amending any enactment contained in or made under any Act, including this Act) as he thinks necessary or expedient in consequence of or having regard to any relevant Scottish legislation or relevant Northern Ireland legislation.

(2) An order may—

(a) include provision for treating a person to whom a monitoring provision applies as if he were subject to monitoring in relation to regulated activity;

(b) confer power to make subordinate legislation (within the meaning given by the Interpretation Act 1978 (c. 30)).

(3) Relevant Scottish legislation is any provision made by or under an Act of the Scottish Parliament which the Secretary of State thinks—

(a) corresponds to provision made by or under this Act,

(b) makes monitoring provision, or

(c) affects the operation of any provision made by or under this Act.
(4) Relevant Northern Ireland legislation is any provision of such legislation

which the Secretary of State thinks—

(a) corresponds to provision made by or under this Act

(b) makes monitoring provision, or

(c) affects the operation of any provision made by or under this Act.

(5) Monitoring provision is provision for the collation and disclosure of information relating to persons who engage or wish to engage in activity which the Secretary of State thinks corresponds to regulated activity with children or vulnerable adults.

GENERAL NOTE TO SECTION 54

This section is self-explanatory and is derived from the amendments tabled.  These amendments relate to the operation of vetting and barring in the devolved Administrations. They will enable the Government to deliver the commitments that they have made to ensure that the vetting and barring scheme operates successfully across the United Kingdom. These commitments include that a person who appears on a barred list kept by the IBB or by Scottish Ministers will be barred from working with children or vulnerable adults across the entire UK, and that the relevant authorities across the UK will share information so that information that could lead to barring can be considered by the IBB or Scottish Ministers, as appropriate, regardless of where in the UK the information first came to light.

Provision is made to take account of forthcoming Scottish and Northern Ireland legislation. Scotland is making provision for its own vetting and barring scheme. Northern Ireland will make its own provisions, which will work in parallel with those in England and Wales and allow the IBB to make barring decisions about individuals living and working in Northern Ireland. Both the Scottish and Northern Ireland legislation will be finalised after the Safeguarding Vulnerable Groups Act gained Royal Assent on 9th November 2006 Safeguarding Vulnerable Groups Act confers a power to make secondary legislation.

A person is prevented from being considered for more than one jurisdiction’s list based on the same information and therefore needing to go through different representation and appeals procedures in each jurisdiction. The intention is that the effect of inclusion on the Scottish, Northern Ireland, or England and Wales lists will be a bar from regulated activity across the UK.

If the IBB receives information about a person who is not subject to monitoring in England and Wales, but who is a member of the Scottish scheme, Scottish Ministers and not the IBB should consider new information on that person’s case. The Secretary of State must tell Scottish Ministers where the IBB includes a person on a barred list. This will allow Scottish Ministers to ensure that the person cannot work with either children or vulnerable adults in Scotland.

Welsh Ministers.exercise  powers that significantly cut across devolved matters, such as the requirements around checks for school governors. This clause also requires the Secretary of State to obtain the agreement of Welsh Ministers before exercising secondary legislation-making powers that provide for requirements and powers that will affect the National Assembly for Wales in its functions as an inspectorate. The IBB may provide information to Welsh Ministers relevant to their functions—formulating policy and monitoring delivery of that policy so that the vetting and barring scheme operates successfully across the UK .

In respect of Scotland, in the past, there has been considerable concern about whether appropriate information has been passed from police forces in Scotland to those in England when abusers have moved 

55 Northern Ireland

An Order in Council under paragraph 1(1) of the Schedule to the Northern

Ireland Act 2000 (c. 1) (legislation for Northern Ireland during suspension of

devolved government) which contains a statement that it is made only for

purposes corresponding to those of this Act—

(a) is not subject to paragraph 2 of that Schedule (affirmative resolution of

both Houses of Parliament), but

(b) is subject to annulment in pursuance of a resolution of either House of

Parliament.

GENERAL NOTE TO SECTION 55

This is a constitutional law section.  This will affect budgets and whether they are pooled budgets or not.

On November 7th, Iris Robinson asked the Secretary of State for Northern Ireland what additional funding would be made available to implement the Safeguarding Vulnerable Groups legislation in the Province; which Government Departments and agencies will be leading the implementation of the Safeguarding Vulnerable Groups legislation. In addition, whether a cross-departmental working group will be constituted to implement the Safeguarding Vulnerable Groups legislation in the Province. She was referred to the Hansard Answers of the 24th October which was as follows:

“Introduction of the Safeguarding Vulnerable Groups Bill is being taken forward on a UK-wide basis in response to recommendations arising from the Bichard Inquiry. The Bichard Project Board is addressed the issue of funding and work is ongoing to determine the way forward. Northern Ireland is participating fully in these discussions and is represented by the Northern Ireland Office on the UK wide group established to oversee development and implementation of the legislation. The issue of funding will need to be resolved before Primary legislation by Order in Council can be taken forward within Northern Ireland. The key Northern Ireland Departments involved in implementation of the legislation will be the Northern Ireland Office; the Department of Health, Social Services, and Public Safety; the Department of Education; and the Department for Employment and Learning. Access Northern Ireland will be the main Agency which will have a key role. The new vetting and barring scheme will however has a wider impact affecting the business of most other NI Departments to some extent. Discussions are ongoing between Departments on the establishment of a cross departmental approach in taking the legislation forward. 

56 Devolution: Wales

(1) In so far as a power to make subordinate legislation under any of the following provisions is exercisable only in relation to Wales, it is exercisable by the Welsh 

Ministers instead of by the Secretary of State—

(a) section 8(9) or (12);

(b) section 10(8) or (12);

(c) section 11(7);

(d) section 13(1), (4) or (5);

(e) section 20(4) or (7);

(f) section 23(1);

(g) section 30(8);

(h) paragraph 3(3) of Schedule 6.

(2) If the exercise of a power to make subordinate legislation under any of the following provisions will have effect in relation to any function of the Welsh Ministers to which the provision applies, or would apply in consequence of the exercise of the power, the Secretary of State must not exercise the power without the consent of the Welsh Ministers—

(a) section 45(1), (5) or (9);

(b) section 46(2);

(c) section 47(7);

(d) section 48(7) or (8);

(e) section 49(7) or (8).

(3) If the exercise of a power to make subordinate legislation under any of the following provisions will have effect in relation to Wales, the Secretary of State must not exercise the power unless he first consults the Welsh Ministers—

(a) section 5(3);

(b) section 16(1)(c) or (e);

 (c) section 21(12);

(d) section 22(4)(g);

(e) section 26(1);

(f) section 31(6);

(g) section 35(1);

(h) section 36(1), (2) or (3);

(i) section 37(2);

(j) section 39(1) or (5);

(k) section 40(2);

(l) section 41(1), (5) or (8);

(m) section 42(2);

(n) section 59(1)(g) or (11);

(o) section 64(2);

(p) section 65;

(q) paragraph 1(1), 2(1), 7(1) or 8(1) of Schedule 3;

(r) paragraph 2(1)(f) or 7(1)(f) of Schedule 4;

(s) paragraph 14 of Schedule 5;

(t) paragraph 5 of Schedule 6.

(4) A power to make subordinate legislation is a power to make regulations or an order.

(5) In the application of section 61 to the exercise of a power by the Welsh Ministers by virtue of this section—

(a) the reference in subsection (2) of that section to either House of Parliament must be taken to be a reference to the National Assembly for Wales;

(b) the reference in subsection (3) of that section to each House of Parliament must be taken to be a reference to the Assembly.


General 


57 Damages

(1) No claim for damages lies in respect of any loss or damage suffered by anyperson in consequence of—

(a) the fact that an individual is included in a barred list;

(b) the fact that an individual is not included in a barred list;

(c) the provision of prescribed information in pursuance of any of sections 35, 36, 37, 39, 40, 41, 42, 45 and 46.

(2) Subsection (1)(c) does not apply to the provision of information which is untrue by a person who knows the information is untrue and either—

(a) he is the originator of the information and he knew at the time he originated the information that it was not true, or

(b) he causes another person to be the originator of the information knowing, at the time the information is originated, that it is untrue.

(3) Nothing in this Act affects section 8 of the Human Rights Act 1998 (c. 42) as it relates to the power of a court to award damages in respect of an unlawful act of a public authority (within the meaning of that Act).

GENERAL NOTE TO SECTION 57

This section means that claims for damages will not be excluded if loss or damage is suffered by a person because of the provision of prescribed 

Information which is untrue.

58 
Family and personal relationships 


(1) This Act does not apply to any activity which is carried out in the course of a

family relationship.

(2) This Act does not apply to any activity which is carried out—

(a) in the course of a personal relationship, and

(b) for no commercial consideration.

(3) A family relationship includes a relationship between two persons who—

(a) live in the same household, and

(b) treat each other as though they were members of the same family.

(4) A personal relationship is a relationship between or among friends.

(5) A friend of a person (A) includes a person who is a friend of a member of A’s

family.

(6) The Secretary of State may by order provide that an activity carried out in

specified circumstances either is or is not—

(a) carried out in the course of a family relationship;

(b) carried out in the course of a personal relationship.

GENERAL NOTE TO SECTION  58

This Act is not intended to catch private arrangements that individuals might make between themselves. The Act ‘s priority is to improve the consistency between regulated activity relating to children and regulated activity relating to vulnerable adults as described by Baroness Lockwood in Grand Committee on 3rd May 2006. On November 1st 2006, Lord Adonis elaborated. He said:


 “On the vexed issue of family relationships and where they end and care beyond the family begins, this section refers to activities carried on in the course of a family relationship or a personal relationship, where there is no commercial consideration….We do not want the Act to intrude into private family life.. The secretary of State has powers to prescribe circumstances in which an activity may be said to be carried out either within or outside the definition of a family relationship or a personal relationship… We intend to use this to provide that in certain, clearly specified situations, activities involving individuals that would normally be considered a private, family or personal relationship…will not be treated as such..”

59
Vulnerable adults 

(1) A person is a vulnerable adult if he has attained the age of 18 and—

(a) he is in residential accommodation,

(b) he is in sheltered housing,

(c) he receives domiciliary care,

(d) he receives any form of health care,

(e) he is detained in lawful custody,

(f) he is by virtue of an order of a court under supervision by a person

exercising functions for the purposes of Part 1 of the Criminal Justice

and Court Services Act 2000 (c. 43),

(g) he receives a welfare service of a prescribed description,

(h) he receives any service or participates in any activity provided

specifically for persons who fall within subsection (9),

(i) payments are made to him (or to another on his behalf) in pursuance of

arrangements under section 57 of the Health and Social Care Act 2001

(c. 15), or

(j) he requires assistance in the conduct of his own affairs.

(2) Residential accommodation is accommodation provided for a person—

(a) in connection with any care or nursing he requires, or

(b) who is or has been a pupil attending a residential special school.

(3) A residential special school is a school which provides residential

accommodation for its pupils and which is—

(a) a special school within the meaning of section 337 of the Education Act

1996 (c. 56);

(b) an independent school (within the meaning of section 463 of that Act)

which is approved by the Secretary of State in accordance with section

347 of that Act;

 (c) an independent school (within the meaning of section 463 of that Act)

not falling within paragraph (a) or (b) which, with the consent of the

Secretary of State given under section 347(5)(b) of that Act, provides

places for children with special educational needs (within the meaning

of section 312 of that Act);

(d) an institution within the further education sector (within the meaning

of section 91 of the Further and Higher Education Act 1992) which

provides accommodation for children.

(4) Domiciliary care is care of any description or assistance falling within

subsection (5) whether provided continuously or not which a person receives

in a place where he is, for the time being, living.

(5) Assistance falls within this subsection if it is (to any extent) provided to a

person by reason of—

(a) his age;

(b) his health;

(c) any disability he has.

(6) Health care includes treatment, therapy or palliative care of any description.

(7) A person is in lawful custody if he is—

(a) detained in a prison (within the meaning of the Prison Act 1952 (c. 52));

(b) detained in a remand centre, young offender institution or secure

training centre (as mentioned in section 43 of that Act);

(c) detained in an attendance centre (within the meaning of section 53(1) of

that Act);

(d) a detained person (within the meaning of Part 8 of the Immigration and

Asylum Act 1999 (c. 33)) who is detained in a removal centre or shortterm

holding facility (within the meaning of that Part) or in pursuance

of escort arrangements made under section 156 of that Act.

(8) The reference to a welfare service must be construed in accordance with section

16(5).

(9) A person falls within this subsection if—

(a) he has particular needs because of his age;

(b) he has any form of disability;

(c) he has a physical or mental problem of such description as is

prescribed;

(d) she is an expectant or nursing mother in receipt of residential

accommodation pursuant to arrangements made under section

21(1)(aa) of the National Assistance Act 1948 or care pursuant to

paragraph 1 of Schedule 8 to the National Health Service Act 1977

(c. 49);

(e) he is a person of a prescribed description not falling within paragraphs

(a) to (d).

(10) A person requires assistance in the conduct of his own affairs if—

(a) a lasting power of attorney is created in respect of him in accordance

with section 9 of the Mental Capacity Act 2005 (c. 9) or an application is

made under paragraph 4 of Schedule 1 to that Act for the registration

of an instrument intended to create a lasting power of attorney in

respect of him;
(b) an enduring power of attorney (within the meaning of Schedule 4 to

that Act) in respect of him is registered in accordance with that

Schedule or an application is made under that Schedule for the

registration of an enduring power of attorney in respect of him;

(c) an order under section 16 of that Act has been made by the Court of

Protection in relation to the making of decisions on his behalf, or such

an order has been applied for;

(d) an independent mental capacity advocate is or is to be appointed in

respect of him in pursuance of arrangements under section 35 of that

Act;

(e) independent advocacy services (within the meaning of section 248 of

the National Health Service Act 2006 (c. 41) or section 187 of the

National Health Service (Wales) Act 2006 (c. 42)) are or are to be

provided in respect of him;

(f) a representative is or is to be appointed to receive payments on his

behalf in pursuance of regulations made under the Social Security

Administration Act 1992 (c. 5).

(11) The Secretary of State may by order provide that a person specified in the order

or of a description so specified who falls within subsection (1) is not to be

treated as a vulnerable adult.
GENERAL NOTE TO SECTION 59

This section prescriptively defines “vulnerable adult”

Here, “vulnerable” is defined in a general and vague way, as compared to its definition by one particular Local Authority:- Stockport Metropolitan Borough Council

state:

A person is deemed to be a vulnerable adult if they are aged 18 years and over and they are in need, or maybe in need, of community care services by reason of mental or other disability, age or illness and their independence is at risk due to abuse or neglect from which they are unable to protect themselves. Safeguarding adults is a Council priority. 

Abuse can be physical, emotional, sexual, financial, neglect or discriminatory. Follow the link below to find out more information. 

Many adults rely on other people, because of their disability, illness or frailty, to assist them in day-to-day living. They may be at risk from people they know, such as a relative, friend or neighbour, or a paid carer. Abuse may occur in their own home, in residential homes or in day centres or hospitals. 

If you know of a worrying situation, please do not ignore it. Please contact your local Adult Social Care office. You do not have to give your name, but we may need to act on the information you give us and contact other relevant services. We will offer information and advice so that the person who is suffering abuse can make an informed choice about any practical help they need or about any action, they wish to take. If they are unable to make an informed choice, care will be taken to support and protect them. 

We believe that every adult has the right to: 

· A life free from fear 

· Be treated with dignity 

· Have their choices respected and not to be forced to do anything against their will.

If you are concerned that a vulnerable adult may be at risk of abuse, please do not ignore it. 

http://www.stockport.gov.uk/content/health/socialcare/adultsocialcare/vulnerableadults/?a=5441

The vague definition of “vulnerable adults” has the purpose of flexibility.

It is important to note that the Act does not class pregnant women and nursing mothers as vulnerable adults unless they are receiving community care services particularly targeted at this group.

60 Interpretation

(1) In this Act—

“the adults’ barred list” must be construed in accordance with section

2(1)(b);

“barred list” means the children’s barred list or the adults’ barred list;

“child” means a person who has not attained the age of 18;

“the children’s barred list” must be construed in accordance with section 2(1)(a);

“educational institution” includes any training provider (within the meaning of Part 3 of the Education Act 2005 (c. 18)), whether or not the training provider would otherwise be regarded as an institution;

“employment agency” and “employment business” must be construed in 

accordance with the Employment Agencies Act 1973 (c. 35);

“personnel supplier” means—

(a) a person carrying on an employment agency or an employment business, or

(b) an educational institution which supplies to another person a student who is following a course at the institution, for the purpose of enabling the student to obtain experience of engaging in regulated or controlled activity;

“prescribed” means prescribed by regulations made by the Secretary of State;

“supervisory authority” must be construed in accordance with section 45(7);

“vulnerable adult” must be construed in accordance with section 59.

(2) A reference (however expressed) to a person being barred must be construed in accordance with section 3.

 (3) A reference to a person being subject to monitoring in relation to a regulated activity must be construed in accordance with section 24.

(4) Nothing in this Act affects any power to provide information that exists apart from this Act.

GENERAL NOTE TO SECTION 60

This is a self explanatory section.

61
Orders and regulations 

(1) Any power under this Act to make orders or regulations is exercisable by

statutory instrument.

(2) Subject to subsections (3) and (4), orders or regulations under this Act are

subject to annulment in pursuance of a resolution of either House of

Parliament.

(3) An instrument containing provision made—

(a) by order under section 5(3),

(b) by order under section 16(7)(b),

(c) by order under section 21(12),

(d) in regulations under section 22(4)(g),

(e) in regulations under section 23,

(f) by order under section 54(1) if it contains provision amending any Act

or confers power to make subordinate legislation,

(g) under section 64(3),

(h) in regulations prescribing criteria for the purpose of paragraph 1, 2, 7

or 8 of Schedule 3,

(i) by order under paragraph 6 or 12 of Schedule 3, or

(j) by order under paragraph 14 of Schedule 5.

must not be made unless a draft of the instrument is laid before and approved

by a resolution of each House of Parliament.

(4) Subsection (2) does not apply to an order made under section 65, including

such an order which contains provision made under section 64 (except

subsection (3) of that section).

(5) A power to make an order or regulations may be exercised so as to make

different provision for different purposes.

GENERAL NOTE TO SECTION 61

This is a statutory Act within the framework of the employment law statutory Acts. Other statutory protection in employment law is the Sex Discrimination Act 1975, the Race Relations Act 1976, the Disability Discrimination Act, the Health and Safety at Work Act, the Equal Pay Act 1970 and the Employment Rights Act 1996 as regards unfair dismissal.

62 Transitional provision

Schedule 8 has effect.

63 Amendments and repeals

(1) Schedule 9 contains amendments.

(2) Schedule 10 contains repeals.

64 Supplementary, incidental, consequential &c. provision

(1) Power to make subordinate legislation under this Act includes power to make—

(a) such supplementary, incidental or consequential provision, or

(b) such transitory, transitional or saving provision, as the person making the subordinate legislation thinks necessary or expedient.

(2) The Secretary of State may by order may make such further provision as he considers appropriate—

(a) for the general purposes, or any particular purpose, of this Act;

(b) in consequence of any provision made by this Act;

(c) for giving full effect to this Act or any provision made by it.

(3) Subordinate legislation under subsection (1) or (2) may amend, repeal, revoke or otherwise modify any enactment (including this Act).

(4) References in this section to subordinate legislation are to an order or regulations under this Act.

(5) Nothing in this Act affects the generality of the power

GENERAL NOTE TO SECTION 64

This gives the Secretary of State leeway to close any loopholes as they might arise.

65 
Commencement 



This Act (except this section and section 55) comes into force on such day as the Secretary of State appoints by order. 

GENERAL NOTE TO SECTION 65

To be announced.

66 Extent

(1) Subject to subsections (2) to (4), the preceding provisions of this Act extend only to England and Wales.

(2) Sections 1, 28, 29 and 55 and Schedule 1 and, so far as relating to those provisions, sections 59 to 61 and 65 also extend to Northern Ireland.

(3) The amendment of an enactment in Schedule 9 has the same extent as the enactment amended, but the amendments made by paragraph 14 of that Schedule do not extend to Scotland.

(4) Her Majesty may by Order in Council direct that this Act extends, with such modifications as appear to Her Majesty to be appropriate, to any of the Channel Islands or the Isle of Man.

GENERAL NOTE TO SECTION  66

This is a fitting place to round up the essence of the Act.

The Act in summary

The Act introduces a new vetting and barring scheme that will significantly strengthen safeguarding. The Safeguarding Vulnerable Groups Act provides for a central vetting process built on the Criminal Records Bureau (CRB), with a new independent statutory Board, which will take decisions on including someone on the barred list where evidence suggests that they present a risk of harm to children or vulnerable adults.

The main measures include a new vetting and barring system bringing relevant information together in one place. The Act removes responsibility for barring decisions from Ministers and transfers this to a new independent statutory Board, which will take decisions on whether to include someone on the barred list. It is now possible for domestic employers such as parents to check whether private tutors, nannies, music teachers and care workers are barred.  For the first time, employers can make a ‘real-time’ instant check of whether a prospective employee is barred with secure online access. Individuals who want to work with children or vulnerable adults will be able to apply for central vetting. They will be committing an offence if they: apply for work with children or vulnerable adults if they are barred from doing so; if they apply for work with children or vulnerable adults if they are not subject to monitoring.

The same penalties – fines and prison sentences – will apply to employees. Applications will start the process of continuous monitoring of police information about the individual, allowing the barring decision to be changed if any new information becomes known. The police will offer expertise to the independent panel regarding discretionary decisions to bar. Local Authorities will be required under statutory duty to refer relevant information to the scheme.

 In conclusion, the following publications will enhance understanding of this Act: 

“Working Together to Safeguard Children”, Department of Health et al, 1999.

“Working Together”, HMSO, 2006.

“The Victoria Climbe Inquiry – Report of an inquiry by Lord Laming”, HMSO,2003.

“Protecting Children: A Shared Responsibility Guidance for Health Professionals in Scotland”, Scottish Executive, 2000.

“Children (Scotland) Act 1995, HMSO, 1995.

“It’s Everybody’s Job to make sure I’m alright”, Scottish Executive, 2003.

“Getting our Priorities right”, Scottish Executive, 2003.

“The Age of Legal Capacity (Scotland) Act 1991”, HMSO, 1991.

“Co-operating to Safeguard Children, Belfast”, Department of Health, Social Services and Public Safety, 2003.

“Children (Northern Ireland) Order 1995, HMSO, 1995.

“Regional Child Protection Policies and Procedures”, Department of Health, Social Services and Public Safety, 2005.

“Protection of Children & Vulnerable Adults (NI) Order 2003”, Department of Health, Social Services and Public Safety, 2004.

“Working together to safeguard and promote welfare in children- a guide to interagency working, National Assembly for Wales”, HMSO, 2000.

“Carlile Review: Too serious a thing”, National Assembly for Wales, 2002.

“Safeguarding Children: Working together for positive outcomes”, Welsh Assembly Government, 2003.

“All Wales Child Protection Procedures”, Welsh Assembly Government, 2004.

“Childhood matters: a report of the National Commission into the prevention of child abuse”, HMSO, 1996.

“Protecting children and vulnerable adults (NI_ Order 2003.

“All Wales Child Protection Procedures”, Welsh Assembly Government, 2004.

“Child Protection Performance Indicator 2004/5, Health Care Commission, 2005.

67 Short title

This Act may be cited as the Safeguarding Vulnerable Groups Act 2006.

SCHEDULES

SCHEDULE 1 Section 1- INDEPENDENT BARRING BOARD

Membership

1 (1) IBB shall consist of—

(a) a chairman;

(b) such number of other members as the Secretary of State decides.

(2) The chairman and other members—

(a) are to be appointed by the Secretary of State;

(b) must appear to the Secretary of State to have knowledge or experience of any aspect of child protection or the protection of vulnerable adults.

Tenure of office

2 (1) The chairman and members hold and must vacate office as such in accordance with the terms of their respective appointments.

(2) The appointment of a person to hold office is for a term not exceeding five years.

(3) A person holding office may at any time resign that office by giving notice in writing to the Secretary of State.

(4) The Secretary of State may by notice in writing remove a person from office if satisfied that any of the following applies to him—

(a) he has, without reasonable excuse, failed, for a continuous period of three months, to carry out his functions;

(b) he has been convicted (whether before or after his appointment) of a criminal offence;

(c) he is an undischarged bankrupt or his estate has been sequestrated

and he has not been discharged;

(d) he is the subject of a bankruptcy restrictions order or an interim order under Schedule 4A to the Insolvency Act 1986 (c. 45) or an order to the like effect made under any corresponding enactment in force in Scotland or Northern Ireland;

(e) he has made a composition or arrangement with, or granted a trust deed for, his creditors;

(f) he has failed to comply with the terms of his appointment;

(g) he is otherwise unable or unfit to carry out his functions as chairman or member.

(5) A person who ceases to be chairman or a member is eligible for reappointment, except where he is removed from office under sub-paragraph

(4).

Remuneration, pension etc. of members

3 (1) IBB must pay to the chairman and each of the other members such remuneration and allowances as may be determined by the Secretary of State.

(2) IBB must, if required to do so by the Secretary of State—

(a) pay such pension, allowances or gratuities as may be determined by the Secretary of State to or in respect of a person who is or has been the chairman or a member, or

(b) make such payments as may be so determined towards provision for the payment of a pension, allowances or gratuities to or in respect of such a person.

(3) If the Secretary of State thinks that there are special circumstances which make it right for a person ceasing to hold office as chairman or a member to receive compensation, IBB must pay to him a sum by way of compensation of such amount as may be determined by the Secretary of State.

(4) Service as chairman or other member of IBB is included among the kinds of service to which a scheme under section 1 of the Superannuation Act 1972 (c. 11) can apply, and accordingly in Schedule 1 to that Act (in which those kinds of service are listed) insert at the appropriate place—

“The Independent Barring Board.”

(5) IBB must pay to the Minister for the Civil Service, at such times as he may direct, such sums as he may determine in respect of any increase attributable to sub-paragraph (4) in the sums payable out of money provided by Parliament under that Act.

Staff

4 (1) IBB shall have—

(a) a chief executive;

(b) such other employees as it may appoint.

(2) The chairman may be appointed as chief executive.

(3) IBB may make arrangements for persons to be seconded to IBB to serve as members of its staff.

(4) A member of a police force on temporary service with IBB shall be under the direction and control of IBB.

Remuneration, pensions etc. of staff

5 (1) IBB must pay to its employees such remuneration and allowances as it may determine.

(2) IBB may pay, or make payments in respect of, such pensions, allowances or gratuities to or in respect of its employees or former employees as it may determine.

(3) Employment with IBB is included among the kinds of employment to which a scheme under section 1 of the Superannuation Act 1972 (c. 11) can apply, and accordingly in Schedule 1 to that Act (in which those kinds of employment are listed) insert at the appropriate place—

“Employment by the Independent Barring Board.”

(4) If any person—

(a) on ceasing to be employed by IBB becomes or continues to be one of its members, and

(b) was, by reference to his employment, a participant in a scheme under section 1 of that Act, the Minister for the Civil Service may determine that his service as a member of IBB is to be treated for the purposes of the scheme as if his service as a member were service as an employee of IBB (whether or not any benefits are payable to or in respect of him by virtue of paragraph 3).

(5) IBB must pay to the Minister for the Civil Service, at such times as he may direct, such sums as he may determine in respect of any increase attributable to this paragraph in the sums payable out of money provided by Parliament under that Act.

Delegation of functions

6 (1) IBB may to such extent as it may determine delegate any of its functions to—

(a) one of its members;

(b) a member of its staff;

(c) a committee consisting of some of its members, members of its staff or both members and members of staff.

(2) A committee mentioned in sub-paragraph (1)(c) which consists of both members and members of staff must be chaired by a member.

7 IBB may to such extent as it may determine delegate any of its functions, other than a core function, to—

(a) a person who is neither a member nor a member of staff;

(b) a committee (including a committee which comprises or includes persons who are neither members nor members of staff).

8 A core function is—

(a) determining whether it is appropriate for a person to be included in a barred list;

(b) determining whether to remove a person from a barred list;

(c) considering representations made for the purposes of Schedule 3.

Reports

9 (1) As soon as possible after the end of each financial year IBB must issue a report on the exercise of its functions during that year.

(2) IBB must arrange for the report to be published in such manner as it considers appropriate.

10 The Secretary of State may direct IBB to submit a report to him on any matter regarding the exercise of IBB’s functions as may be specified in the direction.

Funding

11 The Secretary of State may make payments to IBB of such amounts, at such times and on such conditions (if any) as he thinks appropriate.

Accounts

12 (1) IBB must keep its accounts in such form as the Secretary of State determines.

(2) IBB must prepare annual accounts in respect of each financial year in such form as the Secretary of State decides.

(3) Before the end of the specified period following the end of each financial year to which the annual accounts relate IBB must send a copy of the accounts to the Secretary of State and the Comptroller and Auditor General.

(4) The Comptroller and Auditor General must—

(a) examine, certify and report on the annual accounts;

(b) send a copy of the accounts and of his report to the Secretary of State, who must lay them before each House of Parliament.

(5) The financial year is—

(a) the period starting on the day IBB is established and ending on the next 31st March;

(b) each succeeding period of 12 months.

(6) The specified period is such period as the Secretary of State directs.

Status

13 (1) IBB is not to be regarded—

(a) as the servant or agent of the Crown, or

(b) as enjoying any status, immunity or privilege of the Crown.

(2) IBB’s property is not to be regarded as property of, or property held on behalf of, the Crown.

Payments in connection with maladministration

14 (1) If IBB thinks—

(a) that action taken by or on behalf of IBB amounts to maladministration, and

(b) that a person has been adversely affected by the action, IBB may make such payment (if any) to the person as it thinks appropriate.

(2) “Action” includes failure to act.

Incidental powers

15 (1) In connection with the exercise of any of its functions IBB may—

(a) enter into contracts and other agreements (whether legally binding or not);

(b) acquire and dispose of property (including land);

(c) borrow money;

(d) do such other things as IBB thinks necessary or expedient.

(2) The power conferred by sub-paragraph (1)(b) includes accepting—

(a) gifts of money, and

(b) gifts or loans of other property, on such terms as IBB thinks appropriate.

(3) But IBB may exercise the power conferred by sub-paragraph (1)(b) or (c) only with the consent of the Secretary of State.

(4) Such consent may be given—

(a) with respect to a particular case or with respect to a class of cases;

(b) subject to such conditions as the Secretary of State thinks

appropriate.

Documents

16 A document purporting to be signed on behalf of IBB shall be received in evidence and, unless the contrary is proved, be taken to be so signed.

SCHEDULE 2 Section 1 - TRANSFERS TO IBB

Staff transfer schemes

1 (1) The Secretary of State may make a scheme (a “staff transfer scheme”)providing—

(a) for a person employed in the civil service of the state to become an employee of IBB;

(b) for his terms of employment to have effect (subject to any necessary modifications) as the terms of his contract of employment with IBB;

(c) for the transfer to IBB of the rights, powers, duties and liabilities of the Crown under or in connection with his terms of employment;

(d) for anything done (or having effect as if done) before that transfer by or in relation to the Crown in respect of the terms of employment or the person to be treated as having been done by or in relation to IBB.

(2) A staff transfer scheme may provide for a period before a person became an employee of IBB to count as a period during which he was such an employee (and for the operation of the scheme not to be treated as having interrupted the continuity of that period).

(3) A staff transfer scheme may provide for a person in the civil service of the state who would otherwise become an employee of IBB not to become such an employee if he gives notice objecting to the operation of the scheme in relation to him.

(4) A staff transfer scheme may provide for any person who would be treated (whether by an enactment or otherwise) as having his employment terminated by the operation of the scheme not to be so treated. 

Property transfer schemes

2 (1) The Secretary of State may make a scheme (a “property transfer scheme”) providing for the transfer to IBB of any property, rights or liabilities of the Secretary of State.

(2) The things that may be transferred by a property transfer scheme include—

(a) property, rights and liabilities that could not otherwise be transferred;

(b) property acquired, and rights and liabilities arising, after the making of the scheme.

(3) A property transfer scheme may—

(a) create interests in, or rights in relation to, anything that is or could be transferred by the scheme;

(b) impose liabilities in relation to anything that is or could be transferred or created by the scheme;

(c) apportion property, rights and liabilities;

(d) provide for things done by or in relation to the Secretary of State in connection with any property, rights or liabilities transferred by the scheme to be treated as done, or to be continued, by or in relation to IBB;

(e) make provision about the continuation of legal proceedings.

Schemes: supplementary

3 A staff transfer scheme, or property transfer scheme, may make supplementary, incidental, transitional and consequential provision.

SCHEDULE 3 Section 2 - BARRED LISTS

PART 1

CHILDREN’S BARRED LIST

Automatic inclusion

1 (1) This paragraph applies to a person if any of the criteria prescribed for the purposes of this paragraph is satisfied in relation to the person.

(2) If it appears to the Secretary of State that this paragraph applies to a person the Secretary of State must refer the matter to IBB.

(3) On the reference being made, IBB must include the person in the children’s barred list.

Inclusion subject to consideration of representations

2 (1) This paragraph applies to a person if any of the criteria prescribed for the purposes of this paragraph is satisfied in relation to the person.

(2) If it appears to the Secretary of State that this paragraph applies to a person the Secretary of State must refer the matter to IBB.

(3) On the reference being made, IBB must—

(a) include the person in the children’s barred list;

(b) give the person the opportunity to make representations as to why he should be removed from the children’s barred list.

(4) If it appears to IBB that it is not appropriate for the person to be included in the list, it must remove him from the list.

Behaviour

3 (1) This paragraph applies to a person if—

(a) it appears to IBB that the person has (at any time) engaged in relevant conduct, and

(b) IBB proposes to include him in the children’s barred list.

(2) IBB must give the person the opportunity to make representations as to why he should not be included in the children’s barred list.

(3) IBB must include the person in the children’s barred list if—

(a) it is satisfied that the person has engaged in relevant conduct, and

(b) it appears to IBB that it is appropriate to include the person in the list.

(4) This paragraph does not apply to a person if the relevant conduct consists only of an offence committed against a child before the commencement of section 2 and the court, having considered whether to make a disqualification order, decided not to.

(5) In sub-paragraph (4)—

(a) the reference to an offence committed against a child must be construed in accordance with Part 2 of the Criminal Justice and Court Services Act 2000 (c. 43);

(b) a disqualification order is an order under section 28, 29 or 29A of that Act.

4 (1) For the purposes of paragraph 3 relevant conduct is—

(a) conduct which endangers a child or is likely to endanger a child;

(b) conduct which, if repeated against or in relation to a child, would endanger that child or would be likely to endanger him;

(c) conduct involving sexual material relating to children (including possession of such material);

(d) conduct involving sexually explicit images depicting violence against human beings (including possession of such images), if it appears to IBB that the conduct is inappropriate;

(e) conduct of a sexual nature involving a child, if it appears to IBB that the conduct is inappropriate.

(2) A person’s conduct endangers a child if he—

(a) harms a child,

(b) causes a child to be harmed,

(c) puts a child at risk of harm,

(d) attempts to harm a child, or

(e) incites another to harm a child.

Part 1 — Children’s barred list

(3) “Sexual material relating to children” means—

(a) indecent images of children, or

(b) material (in whatever form) which portrays children involved in sexual activity and which is produced for the purposes of giving sexual gratification.

(4) “Image” means an image produced by any means, whether of a real or imaginary subject.

(5) A person does not engage in relevant conduct merely by committing an offence prescribed for the purposes of this sub-paragraph.

(6) For the purposes of sub-paragraph (1)(d) and (e), IBB must have regard to guidance issued by the Secretary of State as to conduct which is inappropriate. 

Risk of harm

5 (1) This paragraph applies to a person if—

(a) it appears to IBB that the person falls within sub-paragraph (4), and

(b) IBB proposes to include him in the children’s barred list.

(2) IBB must give the person the opportunity to make representations as to why he should not be included in the children’s barred list.

(3) IBB must include the person in the children’s barred list if—

(a) it is satisfied that the person falls within sub-paragraph (4), and

(b) it appears to IBB that it is appropriate to include the person in the list.

(4) A person falls within this sub-paragraph if he may—

(a) harm a child,

(b) cause a child to be harmed,

(c) put a child at risk of harm,

(d) attempt to harm a child, or

(e) incite another to harm a child.

Restriction on inclusion

6 (1) IBB must not include a person in the children’s barred list—

(a) only on a particular ground if a relevant Scottish authority has already considered whether the person should be included in a corresponding list on the same ground (whether or not it decided to include him in the list), or

(b) if, in accordance with such criteria as the Secretary of State specifies by order, it is more appropriate for the person’s case to be considered by the relevant Scottish authority.

(2) A relevant Scottish authority is such authority as the Secretary of State specifies by order as exercising for the purposes of the law of Scotland functions which correspond to those of IBB.

(3) A corresponding list is a list maintained for the purposes of the law of Scotland which the Secretary of State specifies by order as corresponding tothe children’s barred list.

PART 2

ADULTS’ BARRED LIST

Automatic inclusion

7 (1) This paragraph applies to a person if any of the criteria prescribed for the purposes of this paragraph is satisfied in relation to the person.

(2) If it appears to the Secretary of State that this paragraph applies to a person the Secretary of State must refer the matter to IBB.

(3) On the reference being made, IBB must include the person in the adults’ barred list.

Inclusion subject to consideration of representations

8 (1) This paragraph applies to a person if any of the criteria prescribed for the purposes of this paragraph is satisfied in relation to the person.

(2) If it appears to the Secretary of State that this paragraph applies to a person the Secretary of State must refer the matter to IBB.

(3) On the reference being made, IBB must—

(a) include the person in the adults’ barred list;

(b) give the person the opportunity to make representations as to why he should be removed from the adults’ barred list.

(4) If it appears to IBB that it is not appropriate for the person to be included in the list, it must remove him from the list.

Behaviour

9 (1) This paragraph applies to a person if—

(a) it appears to IBB that the person has (at any time) engaged in relevant conduct, and

(b) IBB proposes to include him in the adults’ barred list.

(2) IBB must give the person the opportunity to make representations as to why he should not be included in the adults’ barred list.

(3) IBB must include the person in the adults’ barred list if—

(a) it is satisfied that the person has engaged in relevant conduct, and

(b) it appears to IBB that it is appropriate to include the person in the list.

10 (1) For the purposes of paragraph 9 relevant conduct is—

(a) conduct which endangers a vulnerable adult or is likely to endanger a vulnerable adult;

(b) conduct which, if repeated against or in relation to a vulnerable adult, would endanger that adult or would be likely to endanger him;

(c) conduct involving sexual material relating to children (including possession of such material);

(d) conduct involving sexually explicit images depicting violence against human beings (including possession of such images), if it appears to IBB that the conduct is inappropriate;

(e) conduct of a sexual nature involving a vulnerable adult, if it appears to IBB that the conduct is inappropriate.

(2) A person’s conduct endangers a vulnerable adult if he—

(a) harms a vulnerable adult,

(b) causes a vulnerable adult to be harmed,

(c) puts a vulnerable adult at risk of harm,

(d) attempts to harm a vulnerable adult, or

(e) incites another to harm a vulnerable adult.

(3) “Sexual material relating to children” means—

(a) indecent images of children, or

(b) material (in whatever form) which portrays children involved in sexual activity and which is produced for the purposes of giving sexual gratification. 

(4) “Image” means an image produced by any means, whether of a real or imaginary subject.

(5) A person does not engage in relevant conduct merely by committing an offence prescribed for the purposes of this sub-paragraph.

(6) For the purposes of sub-paragraph (1)(d) and (e), IBB must have regard to guidance issued by the Secretary of State as to conduct which is inappropriate.

Risk of harm

11 (1) This paragraph applies to a person if—

(a) it appears to IBB that the person falls within sub-paragraph (4), and

(b) IBB proposes to include him in the adults’ barred list.

(2) IBB must give the person the opportunity to make representations as to why he should not be included in the adults’ barred list.

(3) IBB must include the person in the adults’ barred list if—

(a) it is satisfied that the person falls within sub-paragraph (4), and

(b) it appears to IBB that it is appropriate to include the person in the list.

(4) A person falls within this sub-paragraph if he may—

(a) harm a vulnerable adult,

(b) cause a vulnerable adult to be harmed,

(c) put a vulnerable adult at risk of harm,

(d) attempt to harm a vulnerable adult, or

(e) incite another to harm a vulnerable adult.

Restriction on inclusion

12 (1) IBB must not include a person in the adults’ barred list—

(a) only on a particular ground if a relevant Scottish authority has already considered whether the person should be included in a corresponding list on the same ground (whether or not it decided to include him in the list), or

Part 2 — Adults’ barred list

(b) if, in accordance with such criteria as the Secretary of State specifies by order, it is more appropriate for the person’s case to be considered by the relevant Scottish authority.

(2) A relevant Scottish authority is such authority as the Secretary of State specifies by order as exercising for the purposes of the law of Scotland functions which correspond to those of IBB.

(3) A corresponding list is a list maintained for the purposes of the law of Scotland which the Secretary of State specifies by order as corresponding tothe adults’ barred list.

PART 3

SUPPLEMENTARY

Procedure

13 (1) IBB must ensure that in respect of any information it receives in relation to an individual from whatever source or of whatever nature it considers whether the information is relevant to its consideration as to whether the individual should be included in each barred list.

(2) Sub-paragraph (1) does not, without more, require IBB to give an individual the opportunity to make representations as to why he should not be included in a barred list.

14 When an individual is included in a barred list IBB must take all reasonable  steps to notify the individual of that fact.

15 (1) The Secretary of State may, by regulations, make provision as to the procedure to be followed for the purposes of any decision IBB is required or authorised to take under this Schedule.

(2) Such provision may include provision as to the time within which anything is to be done.

Representations

16 (1) A person who is, by virtue of any provision of this Schedule, given an opportunity to make representations must have the opportunity to make representations in relation to all of the information on which IBB intends to rely in taking a decision under this Schedule.

(2) Any requirement of this Schedule to give a person an opportunity to make representations does not apply if IBB does not know and cannot reasonably ascertain the whereabouts of the person.

(3) The opportunity to make representations does not include the opportunity to make representations that findings of fact made by a competent body were wrongly made.

(4) Findings of fact made by a competent body are findings of fact made in proceedings before one of the following bodies or any of its committees—

(a) the General Teaching Council for England;

(b) the General Teaching Council for Wales;

(c) the Council of the Pharmaceutical Society of Great Britain;

Part 3 — Supplementary

 (d) the General Medical Council;

(e) the General Dental Council;

(f) the General Optical Council;

(g) the General Osteopathic Council;

(h) the General Chiropractic Council;

(i) the Nursing and Midwifery Council;

(j) the Health Professions Council;

(k) the General Social Care Council;

(l) the Care Council for Wales.

(5) The Secretary of State may by order amend sub-paragraph (4) by inserting a paragraph or amending or omitting a paragraph for the time being contained in the sub-paragraph.

17 (1) This paragraph applies to a person who is included in a barred list (except a person included in pursuance of paragraph 1 or 7) if, before he was included in the list, IBB was unable to ascertain his whereabouts. 

(2) This paragraph also applies to such a person if—

(a) he did not, before the end of any time prescribed for the purpose, make representations as to why he should not be included in the list, and

(b) IBB grants him permission to make such representations out of time.

(3) If a person to whom this paragraph applies makes such representations after the prescribed time—

(a) IBB must consider the representations, and

(b) if it thinks that it is not appropriate for the person to be included in the list concerned, it must remove him from the list.

(4) For the purposes of this paragraph, it is immaterial that any representations mentioned in sub-paragraph (3) relate to a time after the person was included in the list concerned.

Review

18 (1) A person who is included in a barred list may apply to IBB for a review of his inclusion.

(2) An application for a review may be made only with the permission of IBB.

(3) A person may apply for permission only if—

(a) the application is made after the end of the minimum barred period, and

(b) in the prescribed period ending with the time when he applies for permission, he has made no other such application.

(4) IBB must not grant permission unless it thinks—

(a) that the person’s circumstances have changed since he was included in the list or since he last applied for permission (as the case may be), and

(b) that the change is such that permission should be granted.

Part 3 — Supplementary

(5) On a review of a person’s inclusion, if IBB is satisfied that it is no longer appropriate for him to be included in the list it must remove him from it; otherwise it must dismiss the application.

(6) The minimum barred period is the prescribed period beginning with such of the following as may be prescribed—

(a) the date on which the person was first included in the list;

(b) the date on which any criterion prescribed for the purposes of paragraph 1, 2, 7 or 8 is first satisfied;

(c) where the person is included in the list on the grounds that he has been convicted of an offence in respect of which a custodial sentence (within the meaning of section 76 of the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6)) was imposed, the date of his release;

(d) the date on which the person made any representations as to why he should not be included in the list.

Information

19 (1) IBB may require—

(a) any person who holds records of convictions or cautions for the use of police forces generally to provide to it any relevant information relating to a person to whom any of paragraphs 1 to 5 or 7 to 11 applies;

(b) any person who holds such records to provide to it prescribed details of relevant matter (within the meaning of section 113A of the Police Act 1997 (c. 50)) relating to a person to whom any of those paragraphs apply;

(c) the chief officer of a relevant police force to provide to it any such relevant information;

(d) any person who holds information prescribed for the purposes ofsection 24(8)(c) to provide to it any such information relating to a person to whom any of paragraphs 1 to 5 or 7 to 11 applies.

(2) For the purposes of sub-paragraph (1)(a), relevant information relating to a person is information which the person holding the records thinks might be relevant in relation to the regulated activity concerned.

(3) For the purposes of sub-paragraph (1)(c), relevant information relating to a person is information which the chief officer thinks might be relevant in relation to the regulated activity concerned.

(4) IBB must pay to the appropriate police authority such fee as the Secretary of State thinks appropriate for information provided to IBB in accordance with sub-paragraph (1)(c).

(5) For the purpose of deciding under this Schedule whether or not a person is included in a barred list IBB must not take account of relevant police information if the chief officer of the relevant police force thinks that it would not be in the interests of the prevention or detection of crime to disclose the information to the person.

(6) In sub-paragraph (5) relevant police information is information which falls within sub-paragraph (3), whether it is obtained by IBB in pursuance of subparagraph

(1)(c) or paragraph 20(2).

(7) In this paragraph—

Part 3 — Supplementary

“caution” has the same meaning as in section 126 of the Police Act 1997 (c. 50);

“relevant police force” must be construed in accordance with subsection (9) of section 113B of that Act as if the person had made an application for the purposes of that section.

(8) If IBB so requests, the Secretary of State must inform IBB which police forces are relevant police forces in relation to a person.

20 (1) The Secretary of State may provide to IBB any information relating to a person which is held by him in connection with his functions under—

(a) the Protection of Children Act 1999 (c. 14), except section 9 (the Tribunal);

(b) Part 7 of the Care Standards Act 2000 (c. 14);

(c) sections 142 to 144 of the Education Act 2002 (c. 32).

(2) The Secretary of State must provide to IBB any information relating to a person which is held by him in connection with his functions under this Act (except information he holds relating to an offence prescribed for the purposes of paragraph 4(5) or 10(5) of this Schedule).

21 IBB must provide the Secretary of State with the prescribed information relating to a person if—

(a) it includes that person in a barred list;

(b) it is considering whether to include him in a barred list;

(c) it thinks that any of the criteria prescribed for the purposes of paragraph 1, 2, 7 or 8 is satisfied in relation to him and that the

Secretary of State does not already have the information.

22 The Secretary of State must inform the Scottish Ministers if a person is included in a barred list.

23 IBB may, at the request of the Welsh Ministers, provide them with such information relating to the exercise of its functions as it thinks may be relevant to the exercise by the Welsh Ministers of any of their functions.

Prescribed criteria

24 (1) The criteria which may be prescribed for the purposes of paragraphs 1, 2, 7 and 8 are—

(a) that a person has been convicted of, or cautioned in relation to, an offence of a specified description;

(b) that an order of a specified description requiring the person to do or not to do anything has been made against him;

(c) that a person is included in a specified list maintained for the purposes of a country or territory outside the United Kingdom;

(d) that an order or direction of a specified description requiring the person to do or not to do anything has been made against him for the purposes of a country or territory outside the United Kingdom.

(2) The power to specify offences for the purposes of sub-paragraph (1) includes power to specify offences under—

(a) the law of Scotland, Northern Ireland, the Channel Islands or the Isle of Man;

(b) section 70 of the Army Act 1955 (3 & 4 Eliz. 2 c. 18);

(c) section 70 of the Air Force Act 1955 (3 & 4 Eliz. 2 c. 19);

(d) section 42 of the Naval Discipline Act 1957 (c. 53);

(e) section 42 of the Armed Forces Act 2006 (c. 52).

(3) The Secretary of State may specify a list for the purposes of sub-paragraph (1)(c) only if he thinks that inclusion in the list has a corresponding or similar effect to inclusion in a barred list.

(4) For the purposes of determining whether any of the criteria is satisfied in relation to a person, ignore—

(a) any offence committed before he attained the age of 18;

(b) any order or direction made before that time.

(5) The criteria which may be prescribed for the purposes of paragraph 1 or 2 must not consist only of circumstances in which the person has committed an offence against a child before the commencement of section 2 if the court, having considered whether to make a disqualification order, decided not to.

(6) In sub-paragraph (5)—

(a) the reference to an offence committed against a child must be construed in accordance with Part 2 of the Criminal Justice and Court Services Act 2000 (c. 43);

(b) a disqualification order is an order under section 28, 29 or 29A of that Act.

(7) For the purposes of sub-paragraph (4) an offence committed over a period of time must be treated as committed on the last day of the period.

(8) For the purpose of considering whether the criteria apply to an individual, the Secretary of State must, from time to time, examine records of convictions or cautions held for the use of police forces generally.

(9) Sub-paragraph (8) does not apply to records of convictions made, or cautions given, before such date as is prescribed.

25 A court by or before which a person is convicted of an offence of a description specified for the purposes of paragraph 24(1)(a), or which makes an order of a description specified for the purposes of paragraph 24(1)(b), must inform the person at the time he is convicted or the order is made that IBB will include him in the barred list concerned.

SCHEDULE 4 Section 5- REGULATED ACTIVITY

PART 1

REGULATED ACTIVITY RELATING TO CHILDREN

Regulated activity: general

1 (1) An activity is a regulated activity relating to children if—

(a) it is mentioned in paragraph 2(1), and

(b) it is carried out frequently by the same person or the period condition is satisfied.

(2) An activity is a regulated activity relating to children if—

(a) it is carried out frequently by the same person or the period condition is satisfied,

(b) it is carried out in an establishment mentioned in paragraph 3(1),

(c) it is carried out by a person while engaging in any form of work (whether or not for gain),

(d) it is carried out for or in connection with the purposes of the establishment, and

(e) it gives that person the opportunity, in consequence of anything he is permitted or required to do in connection with the activity, to have contact with children.

(3) Each of the following, if carried out in England, is a regulated activity relating to children—

(a) providing early years childminding in respect of which a requirement to register arises by section 33(1) of the Childcare Act2006 (c. 21) (requirement to register);

(b) providing later years childminding in respect of which a requirement to register arises by section 52(1) of that Act (requirement to register);

(c) providing early years childminding or later years childminding, if it is provided by a person who is registered by virtue of section 62(1) of that Act (voluntary registration of childminders); 

(d) providing later years childminding for a child who has attained the age of eight, if a requirement to register would arise in respect of that provision by section 52(1) of that Act if the child had not attained that age.

(4) Any expression used both in sub-paragraph (3) and in Part 3 of the ChildcareAct 2006 has the meaning given by that Act.

(5) It is a regulated activity relating to children to foster a child (as mentioned in section 53).

(6) Each of the following, if carried out in Wales, is a regulated activity relating to children—

(a) acting as a child minder so as to give rise to a requirement to register under section 79D of the Children Act 1989 (c. 41);

(b) an activity which would give rise to such a requirement if the child in relation to whom the activity is carried out were under the age of eight.

(7) For the purposes of sub-paragraph (6), “acting as a child minder” must be construed in accordance with section 79A of that Act.

(8) The exercise of any function of the following is a regulated activity relating to children—

(a) officer of the Children and Family Court Advisory and Support Service;

(b) Welsh family proceedings officer (within the meaning of Part 4 of the Children Act 2004 (c. 31)).

 (9) The exercise of a function of a person mentioned in paragraph 4(1) is a regulated activity relating to children.

(10) The exercise of a function of any of the following so far as it relates to the inspection of an establishment mentioned in paragraph 3(1) is a regulated activity relating to children—

(a) HM Chief Inspector of Schools in England;

(b) HM Chief Inspector of Education and Training in Wales;

(c) a body approved in pursuance of section 163(1)(b) of the Education Act 2002 (c. 32) to inspect a registered independent school;

(d) HM Chief Inspector of Prisons;

(e) the Commission for Social Care Inspection;

(f) the Commission for Healthcare Audit and Inspection;

(g) the National Assembly for Wales.

(11) The exercise of a function of—

(a) the Commission for Healthcare Audit and Inspection, or

(b) the National Assembly for Wales,

so far as it relates to the inspection of an establishment, agency or body falling within sub-paragraph (12) is a regulated activity relating to children.

(12) An establishment, agency or body falls within this sub-paragraph if it is—

(a) an establishment in relation to which a requirement to register arises under section 11 of the Care Standards Act 2000 (c. 14),

(b) an agency in relation to which such a requirement arises, or

(c) an NHS body within the meaning of section 148 of the Health and Social Care (Community Health and Standards) Act 2003 (c. 43),

and it provides any form of treatment or therapy for children.

(13) In sub-paragraph (12)(c) the reference to an NHS body includes a reference to any person who provides, or is to provide, health care for the body (wherever the health care is or is to be provided).

(14) Any activity which consists in or involves on a regular basis the day to day management or supervision of a person carrying out an activity mentioned in sub-paragraph (1), (2), (8), (10) or (11) is a regulated activity relating to children.

Activities

2 (1) The activities referred to in paragraph 1(1) are—

(a) any form of teaching, training or instruction of children, unless the teaching, training or instruction is merely incidental to teaching, training or instruction of persons who are not children;

(b) any form of care for or supervision of children, unless the care or supervision is merely incidental to care for or supervision of persons who are not children;

(c) any form of advice or guidance provided wholly or mainly for children, if the advice or guidance relates to their physical, emotional or educational well-being;

(d) any form of treatment or therapy provided for a child;

(e) moderating a public electronic interactive communication service which is likely to be used wholly or mainly by children;

(f) driving a vehicle which is being used only for the purpose of conveying children and any person supervising or caring for the children pursuant to arrangements made in prescribed circumstances.

(2) Sub-paragraph (1)(a), (b), (c) and (d) do not include—

(a) teaching, training or instruction provided to a child in the course of his employment;

(b) care for or supervision of a child in the course of his employment;

(c) advice or guidance provided for a child in the course of his employment;

(d) treatment or therapy provided for a child in the course of his employment.

(3) Sub-paragraph (2) does not apply if—

(a) the child has not attained the age of 16, and

(b) the activity is carried out by a person in respect of whom arrangements exist principally for that purpose.

(4) For the purposes of sub-paragraph (1)(e) a person moderates a public electronic interactive communication service if, for the purpose of protecting children, he has any function relating to—

(a) monitoring the content of matter which forms any part of the service,

(b) removing matter from, or preventing the addition of matter to, the service, or

(c) controlling access to, or use of, the service.

(5) But a person does not moderate a public electronic interactive communications service as mentioned in sub-paragraph (4)(b) or (c) unless he has—

(a) access to the content of the matter;

(b) contact with users of the service.

(6) In sub-paragraph (2) employment includes any form of work which is carried out under the supervision or control of another, whether or not the person carrying it out is paid for doing so.

Establishments

3 (1) The establishments referred to in paragraph 1(2) and (10) are—

(a) an educational institution which is exclusively or mainly for the provision of full-time education to children;

(b) an establishment which is exclusively or mainly for the provision of nursery education (within the meaning of section 117 of the School Standards and Framework Act 1998 (c. 31));

(c) a hospital which is exclusively or mainly for the reception and treatment of children;

(d) an institution which is exclusively or mainly for the detention of children;

(e) a children’s home (within the meaning of section 1 of the Care Standards Act 2000 (c. 14));

(f) a home provided in pursuance of arrangements under section 82(5) of the Children Act 1989 (c. 41);

(g) relevant childcare premises.

(2) Relevant childcare premises are any part of premises on which a person carries on—

(a) any form of childcare (within the meaning of section 18 of the Childcare Act 2006 (c. 21)) in respect of which he must be registered under that Act;

(b) any form of such childcare in respect of which he may be registered under that Act, whether or not he is so registered;

(c) any form of day care (within the meaning of section 79A of the Children Act 1989 (c. 41)) in respect of which he must be registered under that Act.

Positions

4 (1) The persons referred to in paragraph 1(9) are—

(a) member of the governing body of an educational establishment mentioned in section 8(5);

(b) member of a relevant local government body;

(c) director of children’s services of a local authority in England;

(d) director of adult social services of a local authority in England;

(e) director of social services of a local authority in Wales;

(f) chief education officer of a local authority in Wales;

(g) charity trustee of a children’s charity;

(h) member of the Youth Justice Board for England and Wales;

(i) Children’s Commissioner or deputy Children’s Commissioner appointed under Part 1 of the Children Act 2004 (c. 31);

(j) Children’s Commissioner for Wales or deputy Children’s Commissioner for Wales;

(k) operator of a database established in pursuance of section 12(1)(a) or

(b) or 29(1)(a) or (b) of the Children Act 2004;

(l) member of a Local Safeguarding Children Board established under section 13 or 31 of that Act;

(m) member or chief executive of the Children and Family Court Advisory and Support Service;

(n) a deputy appointed in respect of a child under section 16(2)(b) of the Mental Capacity Act 2005 (c. 9);

(o) member, chief executive or member of staff of IBB.

(2) For the purposes of sub-paragraph (1)(b), a person is a member of a relevant local government body if—

(a) he is a member of a local authority and discharges any education functions, or social services functions, of a local authority;

(b) he is a member of an executive of a local authority which discharges any such functions;

(c) he is a member of a committee of an executive of a local authority which discharges any such functions;

(d) he is a member of an area committee, or any other committee, of a local authority which discharges any such functions.

(3) Any reference in sub-paragraph (2) to a committee includes a reference to any sub-committee which discharges any functions of that committee.

(4) A charity is a children’s charity if the individuals who are workers for thecharity normally include individuals engaging in regulated activity relating to children.

(5) An individual is a worker for a charity if he does work under arrangements made by the charity; but the arrangements referred to in this sub-paragraph do not include any arrangements made for purposes which are merely incidental to the purposes for which the charity is established.

(6) For the purposes of sub-paragraph (1)(k), a person is the operator of a database if he—

(a) establishes or maintains the database, or

(b) otherwise, exercises any function in relation to the management or control of the database.

(7) In this paragraph—

“area committee” has the same meaning as in section 18 of the Local Government Act 2000 (c. 22);

“charity” and “charity trustee” have the same meanings as in the Charities Act 1993 (c. 10);

“education functions”, in relation to a local authority, means any functions with respect to education which are conferred on the authority in its capacity as a local education authority;

“executive”, in relation to a local authority, has the same meaning as in Part 2 of the Local Government Act 2000;

“local authority” has the same meaning as in the Education Act 1996 (c. 56);

“social services functions”, in relation to a local authority, has the same meaning as in the Local Authority Social Services Act 1970 (c. 42).

5 A person who is part of a group in relation to which another (P) engages in regulated activity relating to children does not engage in regulated activity only because he assists P or does anything on behalf of or under the direction of P which, but for this paragraph, would amount to engaging in regulated activity relating to children.

Exceptions

6 The Secretary of State may, by order, provide that in such circumstances as are specified an activity which is a regulated activity in relation to children is not to be treated as a regulated activity.

PART 2

REGULATED ACTIVITY RELATING TO VULNERABLE ADULTS

7 (1) Each of the following is a regulated activity relating to vulnerable adults if it is carried out frequently by the same person or the period condition is satisfied—

(a) any form of training, teaching or instruction provided wholly or mainly for vulnerable adults;

(b) any form of care for or supervision of vulnerable adults;

(c) any form of assistance, advice or guidance provided wholly or mainly for vulnerable adults;

(d) any form of treatment or therapy provided for a vulnerable adult;

(e) moderating a public electronic interactive communication service which is likely to be used wholly or mainly by vulnerable adults;

(f) driving a vehicle which is being used only for the purpose of conveying vulnerable adults and any person caring for the vulnerable adults pursuant to arrangements made in prescribed circumstances;

(g) anything done on behalf of a vulnerable adult in such circumstances as are prescribed.

(2) For the purposes of sub-paragraph (1)(e) a person moderates a public electronic interactive communication service if, for the purpose of protecting vulnerable adults, he has any function relating to—

(a) monitoring the content of matter which forms any part of the service,

(b) removing matter from, or preventing the addition of matter to, the service, or

(c) controlling access to, or use of, the service.

(3) But a person does not moderate a public electronic interactive

communications service as mentioned in sub-paragraph (2)(b) or (c) unless he has—

(a) access to the content of the matter;

(b) contact with users of the service.

(4) An activity carried out in a care home (for the purposes of the Care Standards Act 2000 (c. 14)) which is exclusively or mainly for vulnerable adults is a regulated activity relating to vulnerable adults if—

(a) it is carried out at the establishment frequently by the same person or the period condition is satisfied,

(b) it is carried out by a person while engaging in any form of work (whether or not for gain),

(c) it is carried out for or in connection with the purposes of the establishment, and

(d) it gives that person the opportunity, in consequence of anything he is permitted or required to do in connection with the activity, to have contact with vulnerable adults.

(5) Any activity which consists in or involves on a regular basis the day to day management or supervision of a person carrying out an activity mentioned in sub-paragraph (1) or (4) is a regulated activity relating to vulnerable adults.

(6) The exercise of the inspection functions of—

(a) the Commission for Healthcare, Audit and Inspection;

(b) the Commission for Social Care Inspection;

(c) the National Assembly for Wales, is a regulated activity relating to vulnerable adults.

(7) Inspection functions are functions relating to the inspection of—

(a) a local authority (within the meaning of section 1 of the Local Authority Social Services Act 1970 (c. 42)) in the exercise of its social services functions (within the meaning of that Act),

(b) an establishment in relation to which a requirement to register arises under section 11 of the Care Standards Act 2000,

(c) an agency in relation to which such a requirement arises,

(d) a person to whom Part 2 of that Act applies in pursuance of an order under section 42 of that Act,

(e) an NHS body within the meaning of section 148 of the Health and Social Care (Community Health and Standards) Act 2003, or

(f) any person, other than a local authority, providing English local authority social services or Welsh local authority social services within the meaning of that section, in so far as the inspection relates to social services, care, treatment or therapy provided for vulnerable adults by the establishment, agency, person or

body.

(8) In sub-paragraph (7)(e) the reference to an NHS body includes a reference to any person who provides, or is to provide, health care for the body (wherever the health care is or is to be provided).

(9) The exercise of a function of a person mentioned in paragraph 8(1) is a regulated activity relating to vulnerable adults.

(10) A person who is part of a group in relation to which another (P) engages in regulated activity relating to vulnerable adults does not engage in regulated activity only because he assists P or does anything on behalf of or under the direction of P which, but for this sub-paragraph, would amount to engaging in regulated activity relating to vulnerable adults.

8 (1) The persons referred to in paragraph 7(9) are—

(a) member of a relevant local government body;

(b) director of adult social services of a local authority in England;

(c) director of social services of a local authority in Wales;

(d) Commissioner for older people in Wales or deputy Commissioner for older people in Wales;

(e) charity trustee of vulnerable adults’ charity;

(f) member or chief executive or member of staff of IBB.

(2) For the purposes of sub-paragraph (1)(a), a person is a member of a relevant local government body if—

(a) he is a member of a local authority and discharges any social services functions of a local authority which relate wholly or mainly to vulnerable adults;

(b) he is a member of an executive of a local authority which discharges any such functions;

(c) he is a member of a committee of an executive of a local authority which discharges any such functions;

(d) he is a member of an area committee, or any other committee, of a local authority which discharges any such functions.

(3) Any reference in sub-paragraph (2) to a committee includes a reference to any sub-committee which discharges any functions of that committee.

(4) A charity is a vulnerable adults’ charity if the individuals who are workers for the charity normally include individuals engaging in regulated activity relating to vulnerable adults.

(5) An individual is a worker for a charity if he does work under arrangements made by the charity; but the arrangements referred to in this sub-paragraph do not include any arrangements made for purposes which are merely incidental to the purposes for which the charity is established.

(6) In this paragraph—

“area committee” has the same meaning as in section 18 of the Local Government Act 2000 (c. 22);

“charity” and “charity trustee” have the same meanings as in the Charities Act 1993 (c. 10);

“executive”, in relation to a local authority, has the same meaning as in Part 2 of the Local Government Act 2000;

“local authority” has the same meaning as in the Education Act 1996 (c. 56);

“social services functions”, in relation to a local authority, has the same meaning as in the Local Authority Social Services Act 1970 (c. 42).

(7) In relation to a local authority—

(a) which is a children’s services authority (within the meaning of the Children Act 2004 (c. 31)), and

(b) which has not appointed a director of children’s services under section 18 of that Act, in sub-paragraph (1)(b) above the word “adult” must be ignored.

9 The Secretary of State may, by order, provide that in such circumstances as are specified an activity which is a regulated activity in relation to vulnerable adults is not to be treated as a regulated activity.

PART 3

THE PERIOD CONDITION

10 (1) The period condition is satisfied if the person carrying out the activity does so at any time on more than two days in any period of 30 days.

(2) In relation to an activity that falls within paragraph 2(1)(a), (b), (c) or (d) or 7(1)(a), (b), (c), (d) or (g), the period condition is also satisfied if—

(a) the person carrying out the activity does so at any time between 2 a.m. and 6 a.m, and

(b) the activity gives the person the opportunity to have face-to-face contact with children or vulnerable adults (as the case may be).

SCHEDULE 5 Section 11- APPROPRIATE VERIFICATION

PART 1

DEFAULT POSITION

1 (1) A regulated activity provider obtains an appropriate verification in accordance with this Part if, during the prescribed period—

(a) he obtains relevant information relating to B in pursuance of an application under section 30, or

(b) he obtains a copy of an enhanced criminal record certificate relating to B issued in relation to the regulated activity provider.

(2) “Relevant information” means—

(a) in relation to regulated activity relating to children, relevant information relating to children (within the meaning of section 31);

(b) in relation to regulated activity relating to vulnerable adults, relevant information relating to vulnerable adults (within the meaning of section 31).

2 (1) A regulated activity provider obtains an appropriate verification in accordance with this Part if—

(a) an enhanced criminal record certificate relating to B is issued during the prescribed period,

(b) the application for the certificate is countersigned on behalf of the regulated activity provider by a registered person (within the meaning of Part 5 of the Police Act 1997 (c. 50)), and

(c) the regulated activity provider obtains from the registered person the information mentioned in sub-paragraph (2) derived from the certificate.

(2) The information is—

(a) whether B is subject to monitoring, and

(b) whether the IBB is considering whether to include B in a barred list in pursuance of paragraph 3 or 5 or (as the case may be) 9 or 11 of Schedule 3.

3 (1) This paragraph applies if—

(a) a regulated activity provider permits B to engage in an activity that is regulated activity,

(b) B engages in the activity with the permission of that and another regulated activity provider (C), and

(c) the permission mentioned in paragraph (a) does not have continuous effect for a period exceeding the prescribed period.

(2) The regulated activity provider mentioned in sub-paragraph (1)(a) obtains an appropriate verification in accordance with this Part if, during the prescribed period, he obtains written confirmation from C—

(a) that C is appropriately registered in relation to B,

(b) that C has no reason to believe that B is barred from the activity, and (c) that C has no reason to believe that B is not subject to monitoring in relation to the activity.

4 (1) This paragraph applies if—

(a) a regulated activity provider permits B to engage in regulated activity,

(b) B is supplied by a personnel supplier, and

(c) the permission does not have continuous effect for a period exceeding the prescribed period.

(2) The regulated activity provider obtains an appropriate verification in accordance with this Part if, during the prescribed period, he obtains written confirmation from the personnel supplier—

(a) that the personnel supplier is appropriately registered in relation to B,

(b) that the personnel supplier has no reason to believe that B is barred from the activity, and

(c) that the personnel supplier has no reason to believe that B is not subject to monitoring in relation to the activity.

PART 2

PRESCRIBED VERIFICATION

5 A regulated activity provider obtains an appropriate verification in accordance with this Part if, during the prescribed period—

(a) he ascertains in the prescribed manner whether B is subject to monitoring in relation to the activity, and

(b) he takes prescribed steps to have an enhanced criminal record certificate relating to B issued in relation to him.

6 (1) This paragraph applies if—

(a) a regulated activity provider permits B to engage in an activity that is regulated activity,

(b) B engages in the activity with the permission of that and another regulated activity provider (C), and

(c) the permission mentioned in paragraph (a) does not have continuous effect for a period exceeding the prescribed period.

(2) The regulated activity provider mentioned in sub-paragraph (1)(a) obtains an appropriate verification in accordance with this Part if he obtains from C—

(a) a copy of an enhanced criminal record certificate relating to B issued in relation to C during the prescribed period, and

(b) the confirmation mentioned in sub-paragraph (3) during the prescribed period.

(3) The confirmation is written confirmation—

(a) that C is appropriately registered in relation to B,

(b) that C has no reason to believe that B is barred from the activity,

(c) that C has no reason to believe that B is not subject to monitoring in relation to the activity, and

(d) that no information has been disclosed to C in pursuance of section 113B(6)(b) of the Police Act 1997 (c. 50) in connection with the enhanced criminal record certificate.

7 (1) This paragraph applies if—

(a) a regulated activity provider permits B to engage in regulated

activity,

(b) B is supplied by a personnel supplier, and

(c) the permission does not have continuous effect for a period exceeding the prescribed period.

(2) The regulated activity provider obtains an appropriate verification in accordance with this Part if he obtains from the personnel supplier—

(a) a copy of an enhanced criminal record certificate relating to B issued in relation to the personnel supplier during the prescribed period, and

(b) the confirmation mentioned in sub-paragraph (3) during the prescribed period.

(3) The confirmation is written confirmation—

(a) that the personnel supplier is appropriately registered in relation to B,

(b) that the personnel supplier has no reason to believe that B is barred from the activity,

(c) that the personnel supplier has no reason to believe that B is not subject to monitoring in relation to the activity, and

(d) that no information has been disclosed to the personnel supplier in pursuance of section 113B(6)(b) of the Police Act 1997 (c. 50) in connection with the enhanced criminal record certificate.

PART 3

PRESCRIBED VERIFICATION

8 A regulated activity provider obtains an appropriate verification in accordance with this Part if, during the prescribed period, he obtains a copy of an enhanced criminal record certificate relating to B issued in relation to the regulated activity provider.

9 (1) This paragraph applies if—

(a) a regulated activity provider permits B to engage in an activity that is regulated activity,

(b) B engages in the activity with the permission of that and another regulated activity provider (C), and

(c) the permission mentioned in paragraph (a) does not have continuous effect for a period exceeding the prescribed period.

(2) The regulated activity provider mentioned in sub-paragraph (1)(a) obtains an appropriate verification in accordance with this Part if he obtains from C— 

(a) a copy of an enhanced criminal record certificate relating to B issued in relation to C during the prescribed period, and

(b) the confirmation mentioned in sub-paragraph (3) during the prescribed period.

(3) The confirmation is written confirmation—

(a) that C is appropriately registered in relation to B,

(b) that C has no reason to believe that B is barred from the activity,

(c) that C has no reason to believe that B is not subject to monitoring in relation to the activity, and

(d) that no information has been disclosed to C in pursuance of section 113B(6)(b) of the Police Act 1997 in connection with the enhanced criminal record certificate.

10 (1) This paragraph applies if—

(a) a regulated activity provider permits B to engage in regulated activity,

(b) B is supplied by a personnel supplier, and

(c) the permission does not have continuous effect for a period exceeding the prescribed period.

(2) The regulated activity provider obtains an appropriate verification in accordance with this Part if he obtains from the personnel supplier—

(a) a copy of an enhanced criminal record certificate relating to B issued in relation to the personnel supplier during the prescribed period, and

(b) the confirmation mentioned in sub-paragraph (3) during the

prescribed period.

(3) The confirmation is written confirmation—

(a) that the personnel supplier is appropriately registered in relation to B,

(b) that the personnel supplier has no reason to believe that B is barred from the activity,

(c) that the personnel supplier has no reason to believe that B is not subject to monitoring in relation to the activity, and

(d) that no information has been disclosed to the personnel supplier in pursuance of section 113B(6)(b) of the Police Act 1997 (c. 50) in connection with the enhanced criminal record certificate.

PART 4

DEFINITIONS AND POWER TO AMEND

11 In this Schedule “enhanced criminal record certificate” means—

(a) in relation to regulated activity relating to children, an enhanced criminal record certificate issued under the Police Act 1997 containing suitability information relating to children (within the meaning of section 113BA of that Act);

(b) in relation to regulated activity relating to vulnerable adults, an enhanced criminal record certificate issued under that Act containing suitability information relating to vulnerable adults (within the meaning of section 113BB of that Act).

12 For the purposes of this Schedule an enhanced criminal record certificate is issued in relation to a regulated activity provider, or personnel supplier, only if—

(a) he countersigned the application for the certificate as a registered person for the purposes of Part 5 of the Police Act 1997, or

(b) the application was countersigned on his behalf by such a person. 13 For the purposes of this Schedule a regulated activity provider, or personnel supplier, is “appropriately registered” in relation to B if—

(a) he is registered in relation to B under section 32,

(b) his registration relates to monitoring in relation to the activity that he has permitted or supplied B to engage in, and

(c) he has notified the Secretary of State of the address to which communications are to be sent in connection with his registration.

14 The Secretary of State may by order amend the preceding provisions of this Schedule for the purpose of altering what constitutes obtaining an 

appropriate verification. 

SCHEDULE 6 Section 12- EMPLOYMENT BUSINESSES: FAILURE TO CHECK

Offences

1 (1) A person (P) who carries on an employment business commits an offence if—

(a) he supplies an individual (B) to another person in the course of that business,

(b) he knows or has reason to believe that the other person will permit B to engage in regulated activity, and

(c) he is not appropriately registered in relation to B.

(2) P is appropriately registered in relation to B if—

(a) he is registered in relation to B under section 32,

(b) his registration relates to monitoring in relation to the activity, and

(c) he has notified the Secretary of State of the address to which communications are to be sent in connection with his registration.

(3) A person guilty of an offence under this paragraph is liable on summary conviction to a fine not exceeding level 5 on the standard scale.

2 (1) In such circumstances as are prescribed, a person (P) who carries on an employment business commits an offence if—

(a) he supplies an individual (B) to another person in the course of that business,

(b) he knows or has reason to believe that the other person will permit B to engage in regulated activity, and

(c) he fails to obtain a copy of an enhanced criminal record certificate relating to B issued in relation to P during the prescribed period.

(2) For these purposes “enhanced criminal record certificate” means—

(a) in relation to regulated activity relating to children, an enhanced criminal record certificate issued under the Police Act 1997 (c. 50) containing suitability information relating to children (within the meaning of section 113BA of that Act);

(b) in relation to regulated activity relating to vulnerable adults, an enhanced criminal record certificate issued under that Act containing suitability information relating to vulnerable adults (within the meaning of section 113BB of that Act).

(3) An enhanced criminal record certificate is issued in relation to P only if —

(a) he countersigned the application for the certificate as a registered person for the purposes of Part 5 of the Police Act 1997 Act, or

(b) the application was countersigned on his behalf by such a person.

(4) A person guilty of an offence under this paragraph is liable on summary conviction to a fine not exceeding level 5 on the standard scale.

Defences

3 (1) P does not commit an offence under paragraph 1 or 2 if the regulated activity—

(a) is regulated activity relating to vulnerable adults, and

(b) falls within section 16.

(2) P does not commit an offence under paragraph 1 or 2 in relation to any period during which B is continuously supplied to another if the period begins before the commencement of this Schedule.

(3) Sub-paragraph (2) does not apply in relation to a period falling after such date as the Secretary of State specifies by order.

Modified meaning of regulated activity

4 For the purposes of this Schedule, Schedule 4 is modified as follows—

(a) in paragraph 1, sub-paragraphs (1)(b) and (2)(a) must be disregarded;

(b) in paragraph 7(1), the words “if it is carried out frequently by the same person or the period condition is satisfied” must be disregarded;

(c) in paragraph 7(4), paragraph (a) must be disregarded.

Power to amend paragraph 2(1)(c)

5 The Secretary of State may by order amend paragraph 2(1)(c) for the purpose of requiring an employment business to carry out such checks in relation to B as may be specified.

Offence: acting for P etc

6 If the commission of an offence under paragraph 1 or 2 is due to the act or reckless default of a person who acts for or appears to act for P—

(a) that person is guilty of the offence, and

(b) he may be proceeded against and punished whether or not proceedings are also taken against P.

SCHEDULE 7 Section 30- VETTING INFORMATION

1 This is the table referred to in sections 30 and 32—

Column 1 Column 2

1. Person who permits, or is considering whether to permit, B to engage in regulated activity relating to children 

Children

2. Person who permits, or is considering whether to permit, B to engage in regulated activity relating to vulnerable adults

Vulnerable adults

3. Person who permits, or is considering whether to permit, B to engage in controlled activity relating to children

Children

4. Person who permits, or is considering whether to permit, B to engage in

controlled activity relating to vulnerable adults

Vulnerable adults

5. Personnel supplier in connection with the supply, or possible supply, of B to another person for B to engage in regulated activity relating to children

Children

6. Personnel supplier in connection with the supply, or possible supply, of B to another person for B to engage in regulated activity relating to vulnerable adults

Vulnerable adults

7. Personnel supplier in connection with the supply, or possible supply, of B to

another person for B to engage in controlled activity relating to children

Children

8. Personnel supplier in connection with the supply, or possible supply, of B to another person for B to engage in controlled activity relating to vulnerable adults

Vulnerable adults

9. Person who has parental responsibility for a child and is considering whether B is suitable to engage in regulated activity in relation to the child, but not if B is permitted to do so by an independent regulated activity provider

Children

10. Parent who is considering whether B should be a private foster parent (within the meaning of section 53) in relation to his child

Children

11. Person (except the parent of a child to be fostered) making or who has made arrangements for another to foster a child who is considering whether B is suitable to live in premises in which the child is fostered

Children

Column 1 Column 2

12. Local authority (within the meaning of the Children Act 1989) in the exercise of functions under section 67 of that Act considering whether B is suitable —

(a) to foster a child privately (within the meaning of that Act);

(b) to live in premises in which a child is so fostered

Children

13. Person who is considering whether B  is suitable to engage in regulated activity in relation to a vulnerable adult who is a friend or family member of the person, but not if B is permitted to do so by an independent regulated activity provider 

Vulnerable adults

14. Person who carries on an adult placement scheme and is considering whether B is suitable to live in premises in which an adult is provided with accommodation as part of the scheme 

Vulnerable adults

15. Person who is permitting, or considering whether to permit, B to have access to health or educational records relating to a child

Children

16. Person who is permitting, or considering whether to permit, B to have access to health records relating to vulnerable adults

Vulnerable adults

17. Appropriate officer (within the meaning of section 13) who is required to obtain relevant information relating to B

Children

18. Person who is permitting, or is considering whether to permit, B to engage in an activity in respect of which financial resources re provided pursuant to section 5(1) or 34(1) of the Learning and Skills Act 2000 (c. 21), if engaging in the activity gives B the opportunity to have contact with children

Children

Column 1 Column 2

2 The Secretary of State may by order amend any of entries 1 to 18 in column 1 of the table.

3 (1) In entries 1 and 5 in the table the reference to regulated activity must be construed by disregarding sub-paragraph (2) of paragraph 2 of Schedule 4 if the activity—

(a) relates to a child who has not attained the age of 16, or

(b) is carried on for the purposes of the armed forces of the Crown.

(2) In entries 1, 2, 5, 6, 9 and 13 in the table the reference to regulated activity includes a reference to an activity which would be a regulated activity if—

(a) it were carried out frequently, or

(b) it were not merely incidental to another activity.

(3) In entries 3, 4, 7 and 8 in the table the reference to controlled activity includesa reference to an activity which would be a controlled activity if it were carried out frequently.

4 Parental responsibility has the same meaning as in the Children Act 1989 (c. 41).

5 A regulated activity provider is an independent regulated activity provider unless it is a company wholly owned by B.

6 An adult placement scheme is a scheme—

(a) under which an individual agrees with the person carrying on the scheme to provide accommodation, in the home in which the individual ordinarily resides, to an adult who is in need of it, and

(b) in respect of which a requirement to register arises under section 11 of the Care Standards Act 2000 (c. 14).

SCHEDULE 8 Section 62- TRANSITIONAL PROVISIONS

Advice by IBB

1 IBB must provide the Secretary of State with such advice as he requests in connection with—

(a) any decision in relation to the inclusion of a person in the list kept under section 1 of the Protection of Children Act 1999 (c. 14);

19. Person of a prescribed description who is performing a prescribed function in connection with B in such circumstances as are prescribed

(a) Children (if prescribed for the purposes of this entry);

(b) vulnerable adults (if prescribed for the purposes of this entry)

Column 1 Column 2

(b) any decision in relation to the inclusion of a person in the list kept under section 81 of the Care Standards Act 2000 (c. 14);

(c) any decision in relation to a direction under section 142 of the Education Act 2002 (c. 32) in relation to a person.

Existing restrictions relating to children

2 (1) This paragraph applies to a person who is—

(a) included in the list kept under section 1 of the Protection of Children

Act 1999 (c. 14) (individuals considered unsuitable to work with

children);

(b) disqualified from working with children by virtue of an order of the

court under section 28, 29 or 29A of the Criminal Justice and Court

Services Act 2000 (c. 43);

(c) subject to a direction under section 142 of the Education Act 2002

(prohibition from teaching etc).

(2) The Secretary of State may, by order, make such provision as he thinks

appropriate—

(a) requiring IBB to include the person in the children’s barred list;

(b) requiring IBB to consider including the person in the children’s

barred list;

(c) as to circumstances in which the person may make representations

to IBB and the time at which such representations may be made;

(d) modifying the provisions of this Act so as to enable the person to

engage in regulated activity of such description as is specified in the

order in such circumstances as are so specified;

(e) modifying anything done under paragraph 15 or in paragraphs 16 to

21 of Schedule 3 in connection with IBB’s consideration of any matter

relating to the person.

(3) An order under this paragraph may contain provision—

(a) enabling the General Teaching Council for England to make

determinations on an application by a person who has ceased to be

subject to a direction under section 142 of the Education Act 2002 in

relation to his eligibility for registration under the Teaching and

Higher Education Act 1998 (c. 30);

(b) enabling the General Teaching Council for Wales to make

determinations on an application by a person who has ceased to be

subject to a direction under section 142 of the Education Act 2002 in

relation to his eligibility for registration under the Teaching and

Higher Education Act 1998;

(c) for the Secretary of State to prescribe the procedure in relation to an

application as mentioned in paragraph (a);

(d) for the Welsh Ministers to prescribe the procedure in relation to an

application as mentioned in paragraph (b).

(4) In sub-paragraph (3)(c) and (d) “prescribe” means prescribe by regulations

made by statutory instrument.

(5) Regulations made by virtue of sub-paragraph (3)(c) are subject to annulment

in pursuance of a resolution of either House of Parliament.

(6) Regulations made by virtue of sub-paragraph (3)(d) are subject to

annulment in pursuance of a resolution of the National Assembly for Wales.

(7) Sections 61(5) and 64(1) apply to power to make regulations by virtue of subparagraph

(3)(c) or (d) as they apply to power to make regulations under this

Act.

Existing restrictions relating to vulnerable adults

3 (1) This paragraph applies to a person who is included in the list kept under

section 81 of the Care Standards Act 2000 (c. 14) (individuals considered

unsuitable to work with certain adults).

(2) The Secretary of State may, by order, make such provision as he thinks

appropriate—

(a) requiring IBB to include the person in the adults’ barred list;

(b) requiring IBB to consider including the person in the adults’ barred

list;

(c) as to circumstances in which the person may make representations

to IBB and the time at which such representations may be made;

(d) modifying the provisions of this Act so as to enable the person to

engage in regulated activity of such description as is specified in the

order in such circumstances as are so specified;

(e) modifying anything done under paragraph 15 or in paragraphs 16 to

21 of Schedule 3 in connection with IBB’s consideration of any matter

relating to the person.

Existing restrictions: supplementary

4 An order under paragraph 2 or 3 may—

(a) modify any criminal offence created by this Act;

(b) create any new criminal offence,

but the penalty for an offence created by virtue of this paragraph must not

exceed level 5 on the standard scale.

Modifications relating to monitoring

5 (1) The Secretary of State may by order provide that in relation to permission to

engage in regulated activity having effect during the transitional period,

references in section 11(1) and (2) to ascertaining whether B is subject to

monitoring in relation to an activity have effect as references to ascertaining

whether B is barred from that activity.

(2) The transitional period is the period—

(a) beginning with the commencement of section 2, and

(b) ending with the commencement of section 24.

SCHEDULE 9 — AMENDMENTS

Part 1 — Existing lists

81

SCHEDULE 9 Section 63

AMENDMENTS

PART 1

EXISTING LISTS

Children Act 1989 (c. 41)

1 In Schedule 9A to the Children Act 1989 (child minding and day care for

young children), after paragraph 4(2)(b) insert—

“(ba) he is barred from regulated activity relating to children

(within the meaning of section 3(2) of the Safeguarding

Vulnerable Groups Act 2006);”.

Teaching and Higher Education Act 1998 (c. 30)

2 The Teaching and Higher Education Act 1998 is amended as follows.

3 Section 2(4) (advisory functions of General Teaching Council) is omitted.

4 In section 3(3) (eligibility for registration), after paragraph (a) insert—

“(aa) barred from regulated activity relating to children (within the

meaning of section 3(2) of the Safeguarding Vulnerable

Groups Act 2006),”.

5 (1) Section 15 (supply of information following dismissal etc) is amended as

follows.

(2) In subsection (1)—

(a) in paragraph (a) for “a person’s services on a ground mentioned in

section 142 of the Education Act 2002” substitute “the services of a

registered teacher on a ground mentioned in subsection (1A)”;

(b) in paragraph (b)—

(i) for “a person’s” substitute “a registered teacher’s”;

(ii) for “section” substitute “subsection”;

(iii) for “the person” substitute “the teacher”.

(3) After subsection (1) insert—

“(1A) The grounds are—

(a) misconduct;

(b) professional incompetence;

(c) conviction of a relevant offence within the meaning of

paragraph 8 of Schedule 2.”

(4) In subsection (2)—

(a) for “a person” substitute “a teacher”;

(b) for the words from “such of the following” to the end substitute “the

Council”.

(5) In subsection (3)—

(a) for “a person” substitute “a teacher”;

Part 1 — Existing lists

(b) for the words from “such of the following” to the end substitute “the

General Teaching Council for Wales”.

(6) Omit subsection (4).

(7) In subsection (5) for the definition of “relevant employer” substitute—

““relevant employer” means—

(a) a local education authority;

(b) a person exercising a function relating to the

provision of education on behalf of a local education

authority;

(c) the proprietor of a school;

(d) the governing body of a further education institution;

“education” includes vocational, social, physical and

recreational training;

“proprietor” and “school” have the meanings given in the

Education Act 1996;

“further education institution” has the meaning given in section

140 of the Education Act 2002;”.

6 (1) Section 15A (supply of information by contractor, agency, etc) is amended as

follows.

(2) In subsection (1) for “another person (the “worker”)” substitute “a registered

teacher (the “teacher”)”.

(3) In subsection (2)—

(a) in paragraph (a) for “section 142 of the Education Act 2002”

substitute “section 15(1A)”;

(b) in paragraph (b) for “section” substitute “subsection”;

(c) in paragraph (c)—

(i) for “worker” substitute “teacher”;

(ii) for “section” substitute “subsection”.

(4) In subsection (3)—

(a) for “worker” substitute “teacher”;

(b) for the words from “such of the following” to the end substitute “the

Council”.

(5) In subsection (4)—

(a) for “worker” substitute “teacher”;

(b) for the words from “such of the following” to the end substitute “the

General Teaching Council for Wales”.

(6) In subsection (9)—

(a) for “Subsections (4) and” substitute “Subsection”;

(b) for “they apply” substitute “it applies”.

7 In paragraph 1(4) of Schedule 2 (disciplinary powers of Council), for the

words from “of the powers exercisable” to the end substitute “of the powers

exercisable by the Independent Barring Board under the Safeguarding

Vulnerable Groups Act 2006”.

Protection of Children Act 1999 (c. 14)

8 (1) The Protection of Children Act 1999 is amended as follows.

(2) Sections 1 to 4C and 7 (list of persons considered unsuitable to work with

children) are omitted.

(3) In section 9 (the Tribunal)—

(a) in subsection (1), omit the words from “which shall exercise” to the

end;

(b) in subsection (2)—

(i) omit paragraphs (a) and (b);

(ii) in paragraph (d), for “68, 86, 87 or 88” substitute “or 68”;

(iii) omit paragraph (e);

(c) omit subsection (3A).

(4) In section 12 (interpretation)—

(a) in subsection (1), omit all the definitions except the definition of

“prescribed”;

(b) omit subsections (2) to (3A).

Care Standards Act 2000 (c. 14)

9 Sections 80 to 89 and 91 to 93 of the Care Standards Act 2000 (list of persons

considered unsuitable to work with vulnerable adults) are omitted.

Childcare Act 2006

10 (1) In section 75(3) of the Childcare Act 2006 (disqualification from registration),

after paragraph (b) insert—

“(ba) he is barred from regulated activity relating to children

(within the meaning of section 3(2) of the Safeguarding

Vulnerable Groups Act 2006);”.

PART 2

OTHER AMENDMENTS

Police Pensions Act 1976 (c. 35)

11 (1) The Police Pensions Act 1976 is amended as follows.

(2) In section 7(2) (persons eligible for police pensions), after paragraph (cf)

insert—

“(cg) a member of staff of the Independent Barring Board who

holds the office of constable;”.

(3) In section 11—

(a) in subsection (1) (references to membership of a police force etc.),

after paragraph (bf) insert—

“(bg) service, by a person holding the office of constable, as

a member of staff of the Independent Barring Board;”

(b) in subsection (2) (meaning of “police authority”), after paragraph (f)

insert—

“(bg) in relation to any service such as is mentioned in

subsection (1)(bg), it means the Independent Barring

Board;”

(c) in subsection (3) (meaning of “police force”), in paragraph (b), after

“(bf),” insert “(bg),”.

Children Act 1989 (c. 41)

12 In section 68 of the Children Act 1989 (persons disqualified from being

private foster parents) after subsection (3) insert—

“(3A) A person shall not foster a child privately if—

(a) he is barred from regulated activity relating to children

(within the meaning of section 3(2) of the Safeguarding

Vulnerable Groups Act 2006); or

(b) he lives in the same household as a person who is barred

from such activity.”

Police Act 1996 (c. 16)

13 (1) Section 97 of the Police Act 1996 (police officers engaged on service outside

their force) is amended as follows.

(2) In subsection (1) (meaning of “relevant service”), after paragraph (cg)

insert—

“(ch) temporary service with the Independent Barring Board on

which a person is engaged with the consent of the

appropriate authority;”.

(3) In subsections (6)(a) and (8), after “(cg)” insert “, (ch)”.

Police Act 1997 (c. 50)

14 (1) The Police Act 1997 is amended as follows.

(2) In section 113A (criminal record certificates) after subsection (6) insert—

“(7) The Secretary of State may by order amend the definitions of “central

records” and “relevant matter” in subsection (6).

(8) The power to make an order under subsection (7) is exercisable by

statutory instrument, but no such order may be made unless a draft

of the instrument containing the order is laid before and approved by

resolution of each House of Parliament.”

(3) In section 113B (enhanced criminal record certificates), in subsection (2)(b)

after “required” insert “for the purposes of an exempted question asked”.

(4) After section 113B insert—

“113BA Suitability information relating to children

(1) In such cases as are prescribed, an enhanced criminal record

certificate must also include suitability information relating to

children.

(2) Suitability information relating to children is—

Part 2 — Other amendments

(a) whether the applicant is barred from regulated activity

relating to children;

(b) if the applicant is barred from such activity, such details as

are prescribed of the circumstances in which he became

barred;

(c) whether the applicant is subject to monitoring in relation to

regulated activity relating to children;

(d) whether the Independent Barring Board is considering

whether to include the applicant in the children’s barred list

in pursuance of paragraph 3 or 5 of Schedule 3 to the 2006

Act.

(3) Expressions used in this section and in the 2006 Act have the same

meaning in this section as in that Act, except that “prescribed” must

be construed in accordance with section 125 of this Act.

(4) “The 2006 Act” means the Safeguarding Vulnerable Groups Act 2006.

113BB Suitability information relating to vulnerable adults

(1) In such cases as are prescribed, an enhanced criminal record

certificate must also include suitability information relating to

vulnerable adults.

(2) Suitability information relating to vulnerable adults is —

(a) whether the applicant is barred from regulated activity

relating to vulnerable adults;

(b) if the applicant is barred from such activity, such details as

are prescribed of the circumstances in which he became

barred;

(c) whether the applicant is subject to monitoring in relation to

regulated activity relating to vulnerable adults;

(d) whether the Independent Barring Board is considering

whether to include the applicant in the adults’ barred list in

pursuance of paragraph 9 or 11 of Schedule 3 to the 2006 Act.

(3) Expressions used in this section and in the 2006 Act have the same

meaning in this section as in that Act, except that “prescribed” must

be construed in accordance with section 125 of this Act.

(4) “The 2006 Act” means the Safeguarding Vulnerable Groups Act 2006.

113BC Suitability information: power to amend

(1) The Secretary of State may by order made by statutory instrument—

(a) amend section 113BA for the purpose of altering the meaning

of suitability information relating to children;

(b) amend section 113BB for the purpose of altering the meaning

of suitability information relating to vulnerable adults.

(2) Such an order is subject to annulment in pursuance of a resolution of

either House of Parliament.”

(5) In section 114 (criminal record certificates: Crown employment), in

subsection (3), for “Sections 113A(3) to (6) and 113C to 113F” substitute

“Section 113A(3) to (6)”.

 (6) In section 116 (enhanced criminal record certificates: judicial appointments

and Crown employment), in subsection (3), for “113C to 113F” substitute

“113BA to 113BC”.

(7) In section 119 (sources of information)—

(a) in subsection (1), for the words from “his functions” to the end

substitute “a relevant function”;

(b) before subsection (2) insert—

“(1B) The Secretary of State may require the chief officer of a police

force to make available such information as he may specify

for the purpose of determining, in relation to applications

under section 113B, whether the police force is a relevant

police force.”;

(c) in subsection (2) after “or 116” insert “or for the purposes of section

24 of the Safeguarding Vulnerable Groups Act 2006”;

(d) after subsection (7) insert—

“(8) In this section a relevant function is a function of the

Secretary of State —

(a) under this Part in relation to any application for a

certificate or for registration;

(b) under this Part in relation to the determination of

whether a person should continue to be a registered

person;

(c) under section 24 of the Safeguarding Vulnerable

Groups Act 2006 in relation to monitoring a person in

relation to a regulated activity (within the meaning of

that Act);

(d) under paragraph 1, 2, 7 or 8 of Schedule 3 to that Act

(considering whether criteria prescribed for the

purpose of that paragraph apply to an individual).”

Data Protection Act 1998 (c. 29)

15 (1) The Data Protection Act 1998 is amended as follows.

(2) In section 56 (prohibition of requirement as to production of certain records)

in the table in subsection (6)—

(a) in the second column of the entry relating to the Secretary of State,

after paragraph (f) insert—

(b) after the entry relating to the Department of Health and Social

Services in Northern Ireland insert—

“(g) His functions under

the Safeguarding

Vulnerable Groups Act

2006.”

“4. The Independent

Barring Board

Its functions under the

Safeguarding Vulnerable

Groups Act 2006.”

 (3) In section 75 (commencement etc.), after subsection (4) insert—

“(4A) Subsection (4) does not apply to section 56 so far as that section

relates to a record containing information relating to—

(a) the Secretary of State’s functions under the Safeguarding

Vulnerable Groups Act 2006, or

(b) the Independent Barring Board’s functions under that Act.”

Care Standards Act 2000 (c. 14)

16 In section 58 of the Care Standards Act 2000, after subsection (3) insert—

“(4) For the purposes of subsection (1)(a), in considering whether a

person is of good character, the Council may have regard to whether

he is included in a barred list (within the meaning of the

SCHEDULE 10 Section 63- REPEALS

Short title and chapter Extent of repeal

Children Act 1989 (c. 41) In Schedule 9A, in paragraph 4(2), paragraphs

(a) and (b)

Police Act 1997 (c. 50) Sections 113C to 113F

Teaching and Higher Education

Act 1998 (c. 30)

Section 2(4)

In section 3(3), paragraph (a)

Section 15(4)

Protection of Children Act 1999

(c. 14)

Sections 1 to 4C and 7

In section 9(1), the words from “which shall

exercise” to the end

In section 9(2), paragraphs (a), (b) and (e)

Section 9(3A)

In section 12, all the definitions in subsection (1)

except the definition of “prescribed”, and

subsections (2) to (3A)

Section 13

Care Standards Act 2000 (c. 14) Sections 80 to 89, 91 to 99 and 101

In Schedule 4, in paragraph 26, both of the subparagraphs

numbered (2) and sub-paragraph

(4)

Criminal Justice and Court

Services Act 2000 (c. 43)

Sections 24 and 26 to 38

In section 42(1), the definition of

“disqualification order”

Schedule 4

In Schedule 7, paragraphs 155, 157 and 158

Education Act 2002 (c. 32) Sections 142 to 144

In Schedule 21, paragraphs 75, 76(b), 86(2), 121,

122(a), 123 and 128

Adoption and Children Act

2002 (c. 38)

In Schedule 3, paragraph 94

Health and Social Care

(Community Health and

Standards) Act 2003 (c. 43)

Section 189(1) to (3)

In Schedule 9, paragraph 14

Criminal Justice Act 2003 (c. 44) Section 299

Schedule 30

Children Act 2004 (c. 31) Section 39

In Schedule 1, paragraph 11

In Schedule 2, paragraphs 6 and 7

Civil Partnership Act 2004

(c. 33)

In Schedule 21, paragraph 49A

Constitutional Reform Act 2005

(c. 4)

In Schedule 11, paragraph 35

Inquiries Act 2005 (c. 12) In Schedule 2, paragraphs 18 and 19

Serious Organised Crime and

Police Act 2005 (c. 15)

Schedule 14, paragraph 2

Childcare Act 2006 (c. 21) In section 75(3), paragraphs (a) and (b)

Short title and chapter Extent of repeal
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�  See College of Ripon & York St John v Hobbs[2002] IRLR 185, EAT.


� House of Lords Debates, 1 November 2006.


�  See House of Lords Debates 1 November 2006.


�  See New Law Journal 25/10/2002 “Cyber-risks – how are you managing them?”.


�  See  article by M.G.Water,”Child Pornography on the internet”.


�  Section 7 Mental Health Act 1983 and it is necessary in the interests of the welfare of the individual child or the protection of others that this is done.


�  See Her Majesty’s Crown Prosecution Service Inspectorate of Constabulary, A report on the Joint inspection into the investigation and prosecution of cases involvingallegations of rape, (HMSO, London 2002)


� T.Williamson, “Police Investigations- separating the false and the genuine”, (1996), Vol. 36 ,Medical Science Law.


�  See C.Peters, Harold Shipmam: mind set on murder”, (Carlton Publishing , London 2005), page 174.


� See details of immigration requirements at http://www.ind.homeoffice.gov.uk/6353/18383/18469/fullguidance.pdf?view=Binary


�  See  Law Society Press Release, “Criminal records checks on all new solicitors”, Wednesday 12 April 2006.
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