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Commentary

Liberal Utilitarianism—Yes, But for Whom?

JOONA RASANEN

Introduction

In his important paper “Just Better Utilitarianism,” Matti Hayry reminds his readers
that liberal utilitarianism can offer a basis for moral and political choices in bioethics
and thus could be helpful in decisionmaking.! Although I agree with the general
defense of Hayry’s liberal utilitarianism, in this commentary, I urge Héyry to say
more on who belongs to our moral community. I challenge Hayry’s principle of
actual or prospective existence. I also argue that Hayry should say more on human
beings at the “margin of life” (such as fetuses). I claim that debate over whether
some form of utilitarianism is superior over other moral theories is not as important
as answering the question underlying these issues: Who belongs to our moral
community?

Challenging the Principle of Actual and Prospective Existence

Hayry’s liberal utilitarianism includes the following principle:

“When the moral rightness of human activities is assessed, the imagined
needs of non-existent beings who will never come into existence shall not
be counted.”

Call this the principle of actual or prospective existence. Hayry adopts this rule to
avoid the repugnant conclusion that we must reproduce every time we could have
offspring with tolerable lives. This principle is in line with Hayry’s antinatalist view:
not having children is both rational and ethical.>® Some see this sort of antinatalist
conclusion as repugnant or implausible itself,* whereas others endorse similar
conclusions for somewhat different reasons.>°

I'am not sure whether it is wrong to have children. That is because I am not fully
confident that existence is always bad. However, I am confident that nonexistence
cannot be bad, so it cannot be wrong not to have children. Thus, abstaining from
procreation seems to be the safe option, morally, because you cannot wrong
someone who does not exist. Be that as it may, I think we have a reason to reject
the principle of actual or prospective existence or, at least, to revise it.

To see this, consider the following case:

A couple wants to have a child. If they procreate now, their child will be
sick. She will suffer pain and discomfort through her life. However, if the
couple waits a month, they will have a healthy child whose life is much
better — overall — than the life of the child who would be conceived earlier.”
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Assuming that the child would be a different child because of different DNA and
that the couple has no reason not to wait a month, it seems that they should wait a
month. It is better, morally, to have a child whose life is better than one whose life is
worse, other things being equal. Based on some of Hayry’s previous work, I assume
he agrees.®

However, if the principle of actual or prospective existence is correct, it might be
difficult to claim that the couple should wait and have the child whose life would
be better instead of proceeding immediately to have the child whose life would be
worse. After all, if they choose not to wait a month and have the sick child instead,
the other child would never come into existence. If the other child never comes into
existence, then according to the principle, her imagined needs are not to be counted.
And if her imagined needs are not counted, it is not obvious why the couple should
have waited a month and created the better off-child rather than the worse-off child.

So, to avoid this problem, it could be that the imagined needs of people that never
come into existence matter, at least sometimes. More precisely, they matter when
one has decided to bring a person into existence.

One might wonder what sort of moral obligations the couple have if they cannot
have the healthier child at all. For example, suppose that no matter what they do,
any child they have will spend her life in pain. Technically, a child they conceived at
a later time would be a different person from one they conceived at an earlier time,
because postponing the act of procreation would cause different gametes to unite.
Would it be wrong for the couple to procreate?

I think many people would agree that if the life of the child is worth living, the
couple does nothing morally wrong in bringing her into existence. And many would
say that even if they also agreed that a couple that could bring a healthy child into
existence but intentionally chooses to have a sick child instead does do something
wrong.

As I see it, Hayry has three options here. He could reject the principle of actual or
prospective existence. But that would, it seems, lead to the repugnant conclusion
that we should reproduce every time we could have offspring with tolerable lives.
Another choice is to simply bite the bullet and accept that it is not morally wrong to
create a life that is worse than some other life you could create instead. But this
would contradict Hayry’s previous claims.” The third option, which I think is the
most plausible one, is to revise the principle of actual and prospective existence so
that it is not vulnerable to the counter-example raised above.

Here is one friendly suggestion for how to do that, which I call the revised principle
of actual or prospective existence:

When the moral rightness of human activities is assessed, the imagined
needs of nonexistent beings who will never come into existence shall not be
counted unless one has already made the decision to bring a person into
existence. If one has decided to procreate, the imagined needs of non-
existent beings should be counted and one therefore has a moral reason to
bring the best-off person one can into existence.

So, if the quality of life of those people who never exist does not matter when one
has not decided whether to bring any persons into existence, but only when one has
decided to bring a person into existence, the principle does not create an obligation
to procreate every time one could do so. This would be in line with what Hayry and
others have argued or assumed to be true.’
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Do Actual but Mindless Humans Deserve our Moral Consideration?

How we treat mindless humans could also pose a problem for liberal utilitarianism.
By mindless humans, I mean beings that are biologically human (that have human
DNA) but that are not conscious, such as (at least early) fetuses and brain-dead
humans. For simplicity, here my discussion is focused on fetuses.

Héyry does not discuss the ethics of abortion or the moral status of the fetuses in
his paper, but he mentions Alberto Giubilini and Francesca Minerva’s now-famous
article on the moral permissibility of infanticide.!! Hayry approaches that article
at a more abstract level: his reaction to it was to demand clarity in bioethical
arguments'? and to discuss the possibility of anonymous publishing.'?

I assume Hayry’s position on ethics of abortion has not changed significantly
since he started his career in philosophical bioethics. Then, Hayry summarized his
view as follows: abortion is morally permissible and should be legally permitted as
long as the woman makes the decision while being aware of the consequences of her
decision to herself and the fetus.!*

Pro-choice views on the ethics of abortion can, roughly, be based on two kind of
arguments: (1) person-denying arguments and (2) bodily-autonomy arguments.
Thus, if abortion is not morally wrong, that is so because either (1) a fetus is not a
person and does not have a right to life, which means that a fetus is a sort of being
whose life is not wrong to end or (2) the pregnant woman has a right to her bodily
autonomy, which means that, even if the fetus has a right to life or is a person, the
fetus does not have a right to use another person’s body to sustain its life and,
therefore, abortion is morally justified.

In “Just Better Ultilitarianism,” Hayry posits his liberal utilitarianism in light of
Jeremy Bentham’s words: “The question is not, Can they reason? nor, Can they talk?
but, Can they suffer?”'> Hayry uses this reasoning on nonhuman animals. According
to liberal utilitarianism, meat consumption, factory farming, and other related
practices are immoral because animals can, indeed, suffer.'® Their interest in not
suffering is more basic than our need (or desire, to say it more accurately) to consume
animal-based products, such as meat. Because it is wrong to satisfy less basic needs of
one being by preventing the possibility of satisfying more basic needs of others, meat
consumption and the other practices are morally wrong.

Now, if mindless humans such as fetuses can suffer (i.e., feel pain), could that
undermine the notion that liberal utilitarianism justifies abortion? One might think
so, because if abortion is permissible, then the more basic needs of the fetuses
(avoiding suffering) would be ignored in favor of the less basic needs of pregnant
women (controlling what happens to one’s body).

Studies often suggest that a cortex and intact thalamocortical tracts are necessary
to experience pain. Since the cortex only becomes functional and the tracts only
develop after 24 weeks, many studies hold that a fetus cannot experience pain until
the final trimester. But in recent work, it has been argued that neuroscience cannot
definitively rule out fetal pain before 24 weeks.!” Although most abortions occur
well before 24 weeks, some of the States in United States allow abortion even during
the final trimester.'®

Suppose fetuses do feel pain. It seems that liberal utilitarians should at least be
concerned about it. They could not simply ignore fetal pain.
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In a landmark paper, Judith Jarvis Thomson argued that abortion is still morally
permissible even on the assumption that fetuses have a right to life and are persons.
To support her position, she offered the following hypothetical case.

Famous Violinist. You wake up and find yourself in a bed, attached to an
unconscious famous violinist. He has been found to have a fatal kidney
ailment, and the Society of Music Lovers has attached him to you because
you alone have the right blood type to help. A doctor tells you: “We're
sorry you have been connected to this person. We would have never
allowed it if we had known. But to unplug him now would kill him.
Nevertheless, it’s only for nine months; after that, he will recover from his
ailment and can safely be unplugged from you.”"”

Thomson’s reaction to the case was that although it would be very nice for you
to remain attached, it is not your moral obligation. It is morally permissible for you
to detach yourself from the violinist because, although he has a right to life, he
does not have a right to use your body to sustain his own life. Because the case is,
allegedly, analogous enough with pregnancy, the pregnant woman likewise has
a right to detach the fetus from her, even in the cases where the fetus would die as
a result.”!

To see what moral weight fetal pain, if it exists, would have, we can revise
Thomson’s case so that detaching yourself from the violinist is very painful to him.
Consider the following revised case.

Painful Detachment. You wake up and find yourself in a bed attached to
an unconscious famous violinist. He has been found to have a fatal kidney
ailment, and the Society of Music Lovers has attached him to you because
you alone have the right blood type to help. A doctor tells you: “We're
sorry you have been connected to this person. We would never have
allowed it if we had known. But to unplug him now would kill him very
painfully. Nevertheless, it is only for nine months; after that, he will cover
from his ailment and can safely be unplugged from you.”

Does the pain detaching yourself would cause make you morally obligated to remain
attached to the violinist? Probably not. Does it give you a moral reason to consider
whether you can do something to ease the pain? Probably yes. If it is possible, the
violinist should be offered pain relief, if pain, as a liberal utilitarian must assume, has
any moral relevance. Similarly, we should be concerned about fetal pain.

But now, what if we could ease the pain of animals in factory farming? If, given
that fetuses do feel pain, we are only obligated to ensure that abortion does not cause
the fetus to feel pain, not to prevent abortions per se, why we should stop killing
animals? Is not enough that we make sure they are killed painlessly? If on the other
hand, we believe that we should not kill animals for food even if we can do so
without inflicting pain, why we should not abstain from killing fetuses as well?

A liberal utilitarian might have at least two replies. She might say that killing
animals is unnecessary because the same goods can be achieved by other means, such
as by eating plant-based food. However, there are no proper alternatives to
abortion: the same goods that are achieved by abortion cannot be achieved by, for
example, gestating the fetus to the term and giving it up for adoption.?! One might
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also say that pregnancies happen inside women’s bodies while killing animals does
not, and that this is morally relevant.

But now suppose we imagine that, thanks to new technology, it is no longer
necessary to kill the fetus when ending the pregnancy prematurely. Perhaps some-
times, pregnancy does not happen inside a female body in the first place.?” Consider
the following cases.

Partial ectogenesis. It has become possible to detach a fetus from the
female body in a very early phase of pregnancy and gestate the fetus inside
an artificial womb instead. A woman gets pregnant and wants to have an
abortion, but the doctor tells her: “You know, you don't need to kill the
fetus. We can just remove it alive and gestate it in an artificial womb
machine. Then, after a few months, you could give it up for adoption if you
still feel you don’t want to have a child.”

Is the woman still entitled to have the fetus killed, or is she morally obligated not
to kill the fetus? Surely, people’s intuitions differ here, but I suspect—and some
studies suggest*>—that at least many women would feel that avoiding the burdens
of the pregnancy is not the point of abortion: the point of abortion is not to have a
child at all.?#252¢

To propose partial ectogenesis as an alternative to abortion would thus be to
misunderstand the purpose of abortion. Since the purpose of the abortion is to
have the fetus killed, but the justification for the abortion is bodily autonomy and
integrity, when an artificial womb device becomes an option, another justification
for abortion will be needed. That brings us to the next case.

Complete ectogenesis. It has become possible to create embryos in vitro
and gestate them in artificial womb machines. A couple wants to have a
child, but after the embryos are created and transferred into the machine,
they change their mind. They do not want to have a child. However, the
doctor tells them: “You know, you don’t need to destroy the embryo
developing in the machine. You can just leave it there, and when the time
comes, if you do not want the newborn, we can give it to some other couple
that does want to have a child.”

Is the couple—either together or separately—still entitled to have the embryo
destroyed, or are they morally obligated not to destroy it???%2%30 Again, our
intuitions probably differ. But what seems to be relevant is whether the fetus itself
is the sort of being whose life it is seriously morally wrong to end. So, it is likely that
to determine what the couple or the woman should do, morally, in the above cases
cannot be answered without answering the question of whether the fetus itself is
entitled to a right to life. Hayry could just assume that embryos or fetuses are not the
sort of beings (persons) whose life it is seriously morally wrong to end. But this
simply assumes an answer to the very difficult question that, to my mind, should be
answered first.

Itis very easy to be a utilitarian when faced with simple scenarios. Itis also easy to
become a utilitarian in time of crisis: for instance, public health often uses a utilitarian
approach to make triage decisions during pandemics®! such as COVID-19. For an
example of a simple case, consider the following.
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A billionaire who is convinced by liberal utilitarianism donates one million
dollars to the state on the condition that the money be spent to save as many of
his fellow citizens’ lives as possible. The state has two choices: use the money for one
ambulance helicopter that patrols a rural part of the country, or use the money for
10 ambulances that are used in major cities. The helicopter would save, on average,
one life annually while the ambulances would save, on average, one hundred lives
annually.

It is obvious what to choose. Other things being equal, the money should be spent
for the ambulances, so that the greatest number of people would be saved.

But now suppose there is a third possibility. Use the money to fund a campaign to
discourage women from choosing abortion. Suppose further that this money would
save 1,000 embryos and fetuses from being aborted. Should the state choose this
policy instead because it saves even more lives? It depends. It depends on whether
we count fetuses and embryos as part of our moral community. If we do, then it
seems to be a moral obligation to choose the campaign, but if we do not consider
these mindless humans a part of our moral community, then there is no moral
obligation to choose this option over the ambulances.*”

There are also recent real-life cases that illustrate the problem. For instance, there
is an ongoing debate whether guidelines for treating extremely premature babies
should be altered to free up ventilators for adults during the COVID-19 pandemic.**
In some cases, a ventilator would give an adult a higher probability of survival than
it would give the extremely premature baby who would otherwise get it. However,
saving babies rather than adults would likely maximize life years saved, since a
baby who survives is likely to live longer than an adult who does. It is difficult to
apply any utilitarian approach successfully if we do not know what moral status to
assign to the mindless human fetuses.**

We could simply say that fetuses are not persons because they lack (self-)
consciousness. But we could say many nonhuman animals lack that as well. Or
someone could reply that being a person does not matter: what matters is that when
killing a fetus (or embryo) we are depriving it of life unjustly.>® Is not life itself a very
basic need that outweighs any alleged needs or wants to control one’s body?

It is very easy to be a utilitarian when it is clear who belongs to our moral
community. But it is much more difficult to apply utilitarian approaches to
practical issues when there is a reasonable disagreement as to whether someone
(or something) is a sort of being we should be morally concerned about. Consider
(illegal) immigrants, recipients of international aid, fetuses and embryos, the brain-
dead, the severely mentally disabled, animals, and so on.

How societies should treat the aforementioned is not obvious because it is not
obvious whether they belong to our moral community. I am afraid that liberal
utilitarianism cannot tell us how we should treat them unless we somehow
determine whether they are the sort of beings we should be morally concerned
about.
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