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CONSENT AND SLAVERY IN LOCKE

I1. LOCKE ON EXPRESS AND TACIT CONSENT
Misinterpretations and Inconsistencies

PAUL RUSSELL
Sidney Sussex College

HE SUBJECT MATTER of this essay 1s Locke’s well-known
discussion of consent 1n sections 116-122 of the Second Treatise of
Government.' 1 will not be concerned to discuss the place of consent in
Locke’s political philosophy > My concerns are somewhat narrower
than this. I will simply be concerned to show that in important respects
several recent discussions of Locke’s political philosophy have misrep-
resented Locke’s views on the subject of express and tacit consent. At the
heart of these misinterpretations lie misunderstandings about the way in
which landownership and the inheritance of land are related to express
and tacit consent. I will show that these misinterpretations of Locke’s
views are, to a certain extent, indicative of internal strains that can be
discovered 1n Locke’s arguments.

My discussion will fall into four sections. In the first I will try to
clarify Locke’s views on the nature of express consent. I will show that
Locke’s views on this matter, when examined 1n their historical context,
are not as obscure as some critics have suggested. In the second section I
will examine Locke’s views on the nature of tacit consent. I will be
especially concerned to examine the relationship between landowner-
ship and express and tacit consent. In the third section I will look at
Locke’s views on the inheritance of land and how it relates to express

AUTHOR’S NOTE: I am grateful to John Dunn for his helpful comments on an earlier
draft of this article.
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and tacit consent. I will show that his views on this matter are not
entirely consistent. In one passage Locke suggests that inheritance of
land requires only tacit consent whereas, in another passage, he suggests
that inheritance of land requires full membership of society and express
consent. In the fourth and final section I will summarize the salient
features of my interpretation of Locke’s views on the subject of express
and tacit consent. I will also briefly note interpretations of Locke’s views
that have been rejected 1n the course of this essay

Perhaps the most serious obstacle to a proper understanding of
Locke’s views on express and tacit consent 1s the poor quality of Locke’s
presentation of his arguments. In order to remedy this shortcoming in
Locke’s discussion, I will rearrange his arguments 1n an effort to make
his position somewhat clearer and easier to comprehend. I will begin
with Locke’s distinction between express and tacit consent.

At 119 Locke implies that there should be no difficulty in compre-
hending what express consent 1s. “The difficulty,” he claims, “is what
ought to be looked upon as tacit consent.” Surprisingly, however, it 1s
his view concerning express consent that recent commentators have
found obscure. John Dunn, for example, claims that Locke’s failure to
give a clear account of what constitutes express consent is “a damaging
lacuna” in his theory.” Similarly, Geraint Parry claims that “it 1s not
clear how express consent 1s registered.”

Is Locke’s notion of express consent as obscure as these remarks
would seem to suggest? A fairly commonsensical interpretation of what
constitutes “express consent”in this context is that it 1s a “declaration of
a man’s consent to make [himself] subject to the laws of any
government” by means of words or language, either written or spoken.
There 1s nothing mysterious about this interpretation; indeed, 1t 1s quite
straightforward and literal. More important, the historical evidence
suggests that 1t 1s one that Locke could reasonably expect his readers to
make without requiring further comment from him. A look at the
works of two philosphers whose writings on the subject of consent had
considerable influence on Locke and his contemporaries will, I think,
help us to understand Locke’s position more clearly. First, these works
give us some insight into the way in which Locke approaches this issue.
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Second, insofar as these works constitute an important part of the
philosophical context or framework within which Locke was writing,
they give us a useful insight into the way 1n which Locke’s audience
would have understood his views on express consent. The works I am
thinking of are Hobbes's Leviathan’® and Pufendorf’s De Jure Naturae.®

Peter Laslett’s suggestion that the connection between the Two
Treatises and Hobbes’s writings has “often been distorted and exag-
gerated” 1s now widely appreciated.” However, although we may
recognize that the Two Treatises should be viewed “as a deliberate and
polemically effective refutation of the writings of Sir Robert Filmer,™
there 1s no escaping from the fact that, as Laslett puts it, “Hobbes and
Locke were caught up within the living tissue which connects one
intellectual generation with its successor in the same country, in the
same small soc::lety."9 How, then, would those familiar with Hobbes’s
writings understand the notion of “express consent™ Hobbes’s remarks
in Leviathan give us a fairly clear answer to this question. In Chapter 14
Hobbes describes two ways 1n which contracts may be undertaken.
“Signs of contract,” he claims, “are either express, or by inference.”
Hobbes continues, “Express, are words spoken with understanding of
what they signify.”"® In Chapter 21 of Leviathan, Hobbes suggests that
“the consent of a subject to sovereign power, is contained in these words,
Iauthonize, or take upon me, all his actions.”" In the passage preceding
this one Hobbes makes it clear how two distinct forms of consent may be
registered:

For 1n the act of our submission, consisteth both our obligation, and our liberty;
which must therefore be inferred by arguments taken from thence; there being no
obligation on any man, which ariseth not from some act of his own; for all men
equally, are by nature free. And because such arguments, must either be drawn
from the express words, 1 authorize all his actions, or from the intention of him that
submitteth himself to his power  the obligation, and liberty of the subject, 1s to be
derived, either from those words (or others equivalent) or else from the end of the
institution of sovereignty, namely, the peace of the subjects within themselves, and
their defence against a common enemy."*

In light of Hobbes’s remarks, it seems reasonable to assume that
contemporaries of Locke who were familiar with Leviathan would
readily understand “express consent” as simply consent that is given by
means of “words spoken with an understanding of what they signify ”

Consideration of Pufendorf’s remarks on the subject of consent
provides further support for our interpretation. The influence of
Pufendorf’s writings on Locke 1s well documented. Thus, Laslett states,
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of the writers [Locke] consulted when engaged on his book [Two Treatises],
Samuel Pufendorf was perhaps of the greatest use to him. [Locke] took
advantage of Pufendorf’s arguments, he reproduced his positions, and he describes
tis major work [ De Jure Naturae] “as the best book of that kind.”"

What, then, were Pufendorf’s views on the subject of consent? In De
Jure Naturae, 1n a chapter entitled “Of the Consent Required 1n the
Making of Promises and Pacts,” Pufendorf argues that the “regular
effect of Pacts and Promises 1s to abridge and restrain our liberty ”
There can, he claims “be no better argument to hinder a man from
complaining of this burthen than to alledge, that he took 1t upon him by
his own free will and consent” (Bk. III, Chap. 6, sect. i). Pufendorf goes
on to argue,

This consent 1s usually declared by express signs, as by speaking, writing, nodding,
etc.  Yetsometimes without the help of any such tokens, 1t 1s sufficiently gathered
from the nature and circumstances of the business.  But in all these exceptions it
1s strictly required, that the state and condition of affairs be such as shall on every
side conspire to ground the presumption. For otherwise 1t would be very hard
measure to put a man under obligation, upon any little hint or symptom of
agreement. And thus we see wherein the proper nature of tacit pact consists; that it
happens, when we express not our consent by the signs generally made use of 1n
human commerce and transactions [Bk. III, Chap. 6, sect. ii].

In section xv1 of the same chapter, Pufendorf argues that words are
“more perfect” signs of consent than those gathered “without the help of
any such tokens.” They are more perfect signs of consent because when
they are used both parties are generally more likely to understand
exactly what 1s being consented to and more likely to know exactly when
consent has 1n fact been given.

In this way, 1t seems clear that any contemporary of Locke who was
also familiar with Pufendorf’s work would have little difficulty 1n
understanding what Locke meant by “express consent.” Furthermore,
1n light of Pufendorf’s remarks, 1t seems likely that such a reader of the
Two Treatises would understand why Locke thought that “the difficulty
1s what ought to be looked upon as tacit consent.” The difficulty with
tacit consent, as Pufendorf’s remarks suggest, 1s that it 1s not obvious in
what circumstances it should be assumed that such consent has been
given. Ambiguities about what shall constitute tacit consent must be
avoided. (Clearly, some fairly precise account of tacit consent is
necessary in those circumstances in which a person 1s understood to be
surrendering his or her natural liberty.) In short, my examination of
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Pufendorfs views in De Jure Naturae lends further support to my
(common-sensical) interpretation of Locke’s notion of express consent,
and explains why Locke thought that his readers should have little
difficulty in understanding what he takes express consent to be.

It should be noted that arguments put forward 1n this section may be
presented 1n either a stronger or a weaker form. Let us consider the
stronger version first. The historical evidence, 1t 1s claimed, suggests that
Locke would have been familiar with Hobbes’s and Purfendorf’s views
on the subject of consent. The historical evidence also suggests that
many, if not most, of Locke’s audience would have been familiar with
Hobbes’s and Pufendorf’s views on consent and that Locke may well
have assumed some such familiarity On this basis, and on the evidence
of the text, 1t seems reasonable to conclude that Locke was using the
notion of express consent in much the same way as other eminents of his
own age: That 1s, by express consent he meant verbal consent.
Accordingly, 1t 1s not surprising that Locke thought that his readers
should have no difficulty in understanding what he meant by express
consent. The weaker version of this argument runs as follows: An
examination of Hobbes’s and Pufendorf’s remarks on the subject of
consent gives us an insight into the way in which Locke’s audience would
have interpreted his notion of express consent. Locke’s remarks suggest
that his views on express consent are perfectly straightforward and in no
sense peculiar or idiosyncratic. Accordingly, 1t seems reasonable to
conclude that Locke was using the notion of express consent 1n a fairly
orthodox way that his audience would easily understand: That 1s, by
express consent he means verbal consent.

I do not, however, want to suggest that Locke’s views on the subject
of express consent are 1n all respects entirely adequate and clear. In
particular, there 1s justice in Dunn’s and Parry’s criticism that it remains
obscure 1n what circumstances Locke believes that express consent may
be given. Nor 1s this a minor failing. For if 1t 1s not clear in what
circumstances express consent may be given, 1t 1s not clear exactly who,
according to Locke, may give express consent. Dunn’s suggestion that
the circumstances Locke has in mind may well have been those 1n which
certain people 1n seventeenth-century England were required to take an
oath of allegiance seems entirely plausible to me.'* In this way, although
there seems little reason to conclude that 1t 1s obscure what Locke thinks
constitutes express consent, 1t must be granted that 1t remains obscure 1n
what circumstances Locke thinks that express consent may be given. To
this extent Locke’s account of express consent 1s certainly inadequate. "’
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It may be argued that my interpretation of express consent as simply
consent given by means of words (written or spoken) sheds little light on
Locke’s discussion. However, to this criticism I have two brief replies.
First, this interpretation, rightly or wrongly, 1s one that other commen-
tators have failed to offer.'® Second, if my interpretation of Locke’s
VIEWS On express consent 1s correct, then other interpretations that have
been offered must be rejected. For example, Parry suggests that “it 1s
clear . thatinheritance of an estate s an act of express consent” ' If
my interpretation of Locke’s position is correct, then these remarks of
Parry’s are mistaken. I will return to this subject below.

n

What, then, constitutes tacit consent according to Locke? Here again
I believe that Locke’s answer 1s relatively straightforward:

Every man that hath any possession or enjoyment of any part of the donminions of
any government doth thereby give his tacit consent, and 1s as far forth obliged to
obedience to the laws of that government during such enjoyment as any one under
1t; whether this his possession be of land to him and his heirs for ever, or a lodging
only for a week; or whether 1t be barely travelling freely on the highway [p. 119; my
emphasis].

In other words, 1n those circumstances in which a person owns land, or
even resides within the boundaries of a given state, that person may be
understood to have given tacit consent to obey the laws of that state.

Given that this 1s “what ought to be looked upon as tacit consent,” we
may now look at the other half of Locke’s problem: “How far [does this
tacit consent] bind?” Locke’s answer to this question 1s two-fold. First,
in section 120 Locke makes clear that whoever possesses land 1n a
commonwealth must, on acquiring that land, acknowledge the jurisdic-
tion of the government over that land.

Whosoever by inheritance, purchases, permission, or otherwise, enjoys any
part of the land so annexed to, and under the government of that commonwealth,
must take 1t with the condition it 1s under, that 1s, of submitting to the government
of the commonwealth under whose jurisdiction it 1s as far forth as any subject of it.

Locke 1s here concerned, as Parry has suggested,‘8 to show that his
doctrine does not allow individuals to secede from society with their
land; the jurisdiction of society over its territories i1s permanent.
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Second, although the government’s jurisdiction over its territories
must be permanent, the same 1s not necessarily true of its jurisdiction
over those who own land within its boundaries. The landowner, as such,
gives only his or her tacit consent to the government (p. 121). In giving
this tacit consent, he or she recognizes the jurisdiction of the government
over his or her land and over him- or herself “as he dwells upon and
enjoys” that land.

The obligation any one 1s under, by virtue of such enjoyment, to submut to the
government, begins and ends with the enjoyment; so that whenever the owner, who
has given nothing but such a tacit consent to the government, will by donation, sale
or otherwise, quit the said possession, he 1s at liberty to go and incorporate himself
into any other commonwealth, or to agree with others to begin a new one [p. 121].

In short, Locke regards posession of land as a paradigm case of tacit
consent. As such 1t obliges the owner to recognize (1) the jurisdiction of
the government over his or her property and (2) over him- or herself while
he or she dwells upon that property.

Locke goes on to argue, however, that once a person has given
express consent to a commonwealth, he or she “is perpetually and
indispensably a subject to 1t.” Merely living within the boundaries of a
country, or even owning land in a country, does not make a person a
member of society. “Nothing can make any man so, but his actually
entering nto it by positive engagement, and express promise and
compact” (p. 122). Thus, 1t seems clear that, for Locke, possession of
land does not, as such, make a person a perfect member of society The
only act that makes one a member of society 1s that of express consent.

In light of the account of express and tacit consent that has been put
forward, I would like to note two points. First, Parry claims that “the
only instance of tacit consent which.  Locke supplies 1s that given by
foreigners who settle in or visit a country.™® My examination of Locke’s
arguments establishes that this claim 1s not true. For Locke, the
paradigm case of tacit consent 1s ownership of land. Second, nothing
that Locke states 1n sections 119-122 suggests any important connections
between, on one hand, landownership and, on the other, express
consent and perfect membership of society It seems clear that on
Locke’s account not all landowners need be members of society who
have given express consent,’’ and also that not all those who have given
express consent (and are therefore full members of society) need be
landowners. Allthat follows from Locke’s remarks 1s that all landowners
must tacitly consent to the jurisdiction of the government over their land
and over themselves as they “enjoy” that land.
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Contrary to this interpretation, however, C. B. Macpherson has
argued that section 120 provides evidence for the view that “every full
member 1s assumed to be a proprietor of land.”" The passage he cites 1n
support of this claim 1s the following:

Every Man, when he, at first, incorporates himself into any commonwealth, he, by
his uniting himself thereunto, annexed also, and submuts to the Community those
Possessions, which he has, or shall acquire, that do not already belong to any other
Government. For 1t would be a direct Contradiction, for any one, to enter into
Society with others for the securing and regulating of Property: And yet to suppose
his Land, whose Property 1s to be regulated by the Laws of the Society, should be
exempt from the Jurnisdiction of the Government, to which he himself the
Proprietor of the Land, 1s a Subject.

I think that John Dunn puts the point very gently when he suggests that
this passage “will not bear the weight put upon 1t” by Macpherson’s
interpretation.”” The passage does not in any way suggest that all those
who are full members of society are assumed to be landowners. Rather,
1t seems clear that 1t suggests only that one who joins society 1s assumed
to place his or her land under the jurisdiction of that society (as long as 1t
1s not already under the jurisdiction of another government). In this
way, contrary to Macpherson’s claim, we may conclude that there 1s no
reason to suppose, on the basis of Locke’s remarks in 119-122, that those
who have given express consent, and are therefore full members of
soclety, are necessarily landowners.”

i

I will now examine Locke’s arguments concerning the relationship
between the inheritance of land and express and tacit consent. I have
noted that 1n sections 120 and 121 Locke 1s concerned to argue that any
one who acquires land that 1s already under the jurnisdiction of a
government—whether he or she inherits it, buys 1t, or receives 1t as a
gift—must be assumed to acknowledge the jurisdiction of that govern-
ment over his or her land. In order to acquire land, therefore, one does
not need to give express consent and become a full member of society;
one 1s simply assumed to give tacit consent on acquiring that land.
Locke’s remarks in this context clearly assimilate the case of inheritance
of land to that of purchasing land or receiving land 1n the form of a gift.
In this passage, as I have noted, Locke 1s anxious to establish that



Russell /| LOCKE ON CONSENT 299

however a person may acquire land, that land must remain under the
jurisdiction of the state. If the new owner does not accept this condition,
then he or she should not buy, inherit, or receive the land in question.
For our purposes, 1t is particularly important to emphasize that as the
arguments in 120-121 stand, there 1s no reason to believe that according
to Locke the inheritance of land requires express consent and member-
ship of society. Rather, a weaker condition 1s put on the inheritance of
land, one that assimilates it to other forms of acquiring land: That 1s,
that the inheritance of land 1involves tacit consent.

In sections 116-117, by contrast, Locke places a much stronger
condition on the inheritance of land: Namely, inheritance presupposes
membership of society (and therefore express consent). In section 116
Locke 1s concerned to show that his claim that no man can be bound to
any particular society by his father’s compact can be reconciled with
his claim that if ason 1s to inherit his father’s land, he may be obliged by
his father to become a member of that society ** The father, says Locke,
may “annex such conditions to theland .. as may oblige his son to be of
that community, if he will enjoy those possessions which were his
father’s, because that estate being his father’s property he may dispose or
settle 1t as he pleases.” Note that the father, on this account, does not
place the weaker condition of section 120 (that the acquisition of land
involves tacit consent) on his son’s inheritance. Rather, a stronger
condition 1s made: The son must, if he 1s to inherit this land, become a
member of the community, and must therefore give express consent.

Why, 1n section 116-117, does Locke put a stronger condition on the
inheritance of land than he puts upon it in 120-121? There 1s, I think, no
good reason for demanding the stronger condition. Indeed, by differen-
tiating between the stronger condition attached to the inheritance of
land and the weaker condition attached to the other ways of acquiring
land, Locke generates awkward difficulties for his doctrine of consent.
In 117 Locke makes it clear that the reason fathers must attach certain
conditions to the inheritance of their land 1s precisely that they must
prevent the possibility of their sons seceding with their land.

Because commonwealths not permitting any part of theirr dominions to be
dismembered, nor to be enjoyed by any but those of their community, the son
cannot ordinarily enjoy the possession of his father but under the same terms his
father did: by becoming a member of the society; whereby he puts himself presently
under the government he finds there established as much as any other subject of
that commonwealth [my emphasis].
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There are several important features of this passage that should be
noted. First, Locke here claims that commonwealths allow only “those of
their community” to “enjoy” land within their boundaries. However, if
this 1s to be understood as suggesting that only “perfect members” of
society, who have given express consent, are permitted to own land, then
it 1s obviously at odds with his subsequent remarks concerning the
ownership of land 1n sections 120-121, 1n which he makes 1t clear that
ownership of land does not require perfect membership of society
Second, Locke does not explain why fathers must require their sons to
become members of society, and therefore give express consent, if they
are to inherit land. If, as he suggests, he 1s concerned to rule out the
possibility of individuals seceding with their land, then all that 1s
required, as he shows at 120-121, 1s that the inheritor of land, like
anyone else who acquires land, tacitly consents to the jurisdiction of the
government. There 1s, therefore, no reason for the stronger condition to
be attached to the inheritance of land. Third, by introducing the
stronger condition on the inheritance of land, Locke puts the inheritance
of land on a different footing 1n relation to consent than other forms of
acquisition of land (e.g., purchase and gift). This 1s exactly what he does
not do 1n section 120. If the stronger condition of 116-117 holds, those
who nherit land must give express consent and be members of society,
whereas those who purchase land or receive 1t as a gift need give only
tacit consent and therefore need not be members of society. Further-
more, if those who inherit land must be members of society, they cannot
be at liberty to leave society (contrary to the implication of 120-121). By
contrast, those who purchase or receive land by gift need not be
members of society and therefore have not necessarily lost their liberty
to leave that society

The introduction of these anomalies between the conditions attached
to the acquisition of land by inheritance and those attached to the
acquisition of land by other means has no justification. The stronger
condition, 1n the case of inheritance, renders Locke’s position very
messy, if not positively inconsistent. Given that the stronger condition
introduced at 116-117 1s not required by Locke’s argument, and 1s
clearly at odds with his position at 120-121, I suggest that his demand for
the stronger condition should be set aside as a serious mistake in his
presentation of his views. All that Locke requires, as his remarks in
120-121 make clear, 1s that those inheriting land must recognize that
they accept the land “with the condition it 1s under, that 1s, of submitting
to the government of the commonwealth under whose jurisdiction 1t 1s
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as far forth as any subject of 1it” (p. 120). This weaker condition meets
Locke’s concerns about secession in 117 and 1s consistent with his
general position in 119-122. In short, although Locke’s remarks in
116-117 suggest that the inheritance of land requires express consent
(because 1t requires membership of society), his doctrine of consent 1s
nevertheless rendered more consistent and more plausible if—vis-a-vis
section 120—he 1s interpreted as demanding that the inheritance of land
requires only tacit consent.

The difficulties noted above go some way toward explaining how
certain musinterpretations of Locke’s views have been generated. For
example, as we have seen, 116-117 does imply that the inheritance of an
estate requires express consent. This may explain why Parry suggests
“that the inheritance of an estate 1s an act of express consent.” However,
even if we stick to Locke’s arguments 1n 116-117, nothing Locke says
there implies that the inheritance of an estate is an act of express
consent; 1t simply requires an act of express consent.”> On any account,
therefore, Parry’s interpretation must be rejected.

We have already noted Macpherson’s claim that “every full member
of society 1s assumed to be a proprietor of land.” I have argued above
that the passage Macpherson cites in support of this claim (i.e., 120)
does not 1n fact support his interpretation. Locke’s arguments in 116-
117, however, may lend some credence to this claim. For in that passage
Locke does suggest that all those who inherit land must give express
consent. Note, however, that Locke’s arguments—even in this passage—
do not imply that all those who give express consent must be
landowners. Thus, although Locke’s arguments in 116-117 do draw
connections between this mode of acquiring land and full membership
of society, they do not do so in the way that Macpherson suggests.

Our interpretation of Locke’s views on express and tacit consent may
be summarized with the following points:

(1) Express consent s a verbal declaration of a man’s consent to make himself subject
to the laws of government.

(2) Tacitconsent s given by a man when he owns land, or even merely resides, within
the boundaries of a state.

(3) Where a man gives tacit consent, he recognizes the jurisdiction of the government
over his land and over himself as he dwells upon that land.

(4) A man who gives only his tacit consent remains at liberty to “quit” his land and
leave that society. However, a man who gives his express consent thereby becomes
a “perfect member” of society and loses his right to leave that society.

(5) The junsdiction of the government over its territories i1s permanent. The
Junisdiction of a government over those who reside 1n 1ts territories but have not
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given express consent 1s not permanent; it lasts only as long as such residents dwell
In 1ts territories.

All landowners may be presumed to have given tacit consent to the government.
However, 1t 1s not necessary to own land 1n order to give express consent and be a
perfect member of society.

Locke’s discussion of the conditions that are attached to the inheritance of land 1s
not entirely consistent. In particular, in 120-121 Locke suggests that in order to
rule out the possibility of people acquiring land (whether by inheritance, purchase,
or gift) and then seceding with that land from the state, those who acquire land
must be presumed to have given tacit consent and to recognize the jurisdiction of
the government over their land. However, 1n 116-117 Locke attachs a stronger
condition to the acquisition of land by inheritance: All those who inherit land, he
claims, must be members of society and therefore (by implication) are required to
give express consent.

Locke’s position s rendered more consistent and more plausible if the demand for
the stronger condition s set aside in favor of the weaker condition that attaches to
all forms of acquisition of land.

It may also be useful to summarize the interpretations of Locke’s
views on express and tacit consent that have been rejected in this essay

Q)]

()

3

4

It has been argued that Locke’s views concerning the narure of express consent are
not as obscure as Dunn and Parry have suggested. (Although 1t 1s acknowledged
that his views concerning the circumstances in which express consent 1s given
remain obscure and inadequate.)

Contrary to Parry’s suggestion, it has been shown that 1t 1s not true that “the only
instance of tacit consent[Locke]. suppliesis that given by foreigners who settle
orvisitacountry.” Indeed, 1t has been argued that for Locke the possession of land
1s a paradigm case of tacit consent.

Contrary to Macpherson’s suggestion that “every full member of society 1s
assumed to be a proprietor of land,” 1t has been established that one may, on
Locke’s account, give express consent and thereby become a full member of
society without owning any land. Locke’s remarks at 116-117 suggest that in order
to inherit land one must be a full member of society and therefore have given
express consent; but on any reading this does not imply that in order to give
express consent one must have, or have the prospect of, possessing land.
Contrary to Parry’s suggestion, 1t has been argued that inheritance of an estate 1s
not “an act of express consent which makes a man a member of the political
community.” At most, 1n sections 116-117 Locke suggests that the inheritance of
an estate requires an act of express consent (because 1t requires one to be a member
of society).

In this essay I have examined 1in some detail—perhaps even 1n tedious
detail'—Locke’s views on express and tacit consent. However, given the
importance of Locke’s views on this subject, I believe that the results of
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this investigation are of some substance. Although I have not endeavored
to provide a philosophical critique of Locke’s position, I have neverthe-
less tried to provide firmer foundations for such an enterprise. Clearly,
any adequate philosophical critique of Locke’s theory of consent must
be based upon a proper understanding of the content and structure of
his arguments. It has been shown, first, that some important aspects of
Locke’s discussion have been widely misunderstood, and second, that
Locke’s position 1s rendered somewhat more plausible and more
coherent when these misunderstandings are removed (which is not, of
course, to deny that a great many difficulties still remain). In this way,
this examination of Locke’s arguments does succeed in removing some
of the heavier, darker clouds that have obscured Locke’s doctrine of
consent. An effort has been made to place Locke’s discussion 1n the
clearer light of the historical context of the contractarian social and
political philosophies of the seventeenth century. From this perspective
1t 1s easier to see that Locke’s understanding of express consent is no
more obscure than it 1s original. It 1s also easier to see that in several
important respects Locke’s views are as inconsistent as they are
musunderstood.

NOTES

1. John Locke, Two Treatises of Government, ed. by P Laslett (Cambnidge:
Cambridge University Press, 1960).
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