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pawned by the “second wave” of the feminist movement, a heated

debate over the legal regulation of pornography has been waging for
nearly three decades, both inside and outside of the academy.! In the
literature advocating the restriction of pornography one finds, broadly,
two approaches. One, the “harmful speech” approach, argues that certain
sexually explicit expression is sufficiently harmful to women to be
exempted from First Amendment protection.> On this view, pornography
belongs, along with such things as defamation and false advertising, in
the legal category “unprotected speech.” The other approach—call it the
“verbal act” approach—maintains that pornography, though it is
normally made up of words and/or images, is not primarily a form of
speech.® Rather, it is, like sexual harassment or bribery, a kind of
harmful action that involves words. Legally restricting it, qua harmful,
the argument goes, does not violate the First Amendment because the
First Amendment does not pertain to it.*

To fashion a definition of pornography that is neutral between the
verbal act and harmful speech approaches and at the same time covers
the contended material, we can adopt the definition given by advocates
of the verbal act approach, with one conspicuous omission. Supporters
of the verbal act strategy, most prominently, Catharine MacKinnon and
Andrea Dworkin, make it a part of the definition of pornography that it
is an action. Specifically, they claim that pornography is the act of sub-
ordination. Omitting the assertion that pornography is the act of
subordination, we get the following definition: pornography is graphic,
sexually explicit material that contains at least one of six additional cri-
teria which pertain to content. The list of criteria includes such things
as “women are presented as sexual objects for domination,” women are
presented as . . . enjoy[ing] humiliation” or as “being penetrated by 05-
jects or animals.”
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SPEECH AND ACTION IN A LEGAL CONTEXT

The claim on the part of the verbal act approach that pornography is
thg .act of subordination and not a form of speech has generated much
criticism and misunderstanding.® For example, it seems obvious that
showing that something is an action, in the ordinary sense, is not suffi-
cient for showing that it should fall outside of the boundaries of the
First Amendment. Burning a cross on someone’s lawn, burning a U.S.
flag, and wearing a black armband are all actions, in the ordinary sense.’
Yet each of these actions has been judged to raise First Amendment is-
sues, for they primarily are done to communicate a message. Indeed, all
of these actions have been judged by the Supreme Court to be protected
by the First Amendment. Laws prohibiting them have been found un-
constitutional. Furthermore, it seems obvious that pornography is made
up of words and images and so is speech in the ordinary sense. Many
have wondered how a picture can be an action and have regarded sup-
porters of the verbal act approach as promoting a confused and
implausible ontology.® But the verbal act approach does not maintain
that pornography is an act in the ordinary sense nor does it deny that
pornography is speech in the ordinary sense.? The claim that pornogra-
phy is an action is simply the claim that pornography is similar to a
whole host of utterances that are conceived as actions in a legal context
because they are not primarily communicative. “I now pronounce you
husband and wife” is an example of such an utterance. Though obvi-
ously made up of words, the utterance does not express an idea. Rather
said under the appropriate circumstances, it constitutes the act of mar:
rying.'® Whether or not one has the right to marry people, even though
marrying people involves speech, is not an issue for the First Amend-
ment. So, when some anti-pornography feminists claim that pornography
is an action, and that therefore the regulation of pornography is not an
issue for the First Amendment, they are stating that although pornogra-
phy is made up of words and images, it does not serve primarily to
communicate ideas. Instead it serves to maintain the subordinate status
of women.

In summary, the line between speech and action within a legal con-
text does not mark a deep metaphysical divide. Both actions (in the
ordinary sense) and utterances can be actions in the legal sense if they
are not primarily communicative. Likewise, both actions (in the ordi-
nary sense) and utterances can be speech in the legal sense if they are
primarily communicative.
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UTTERANCES AS ACTIONS

The general strategy used by MacKinnon, whom I am taking to be
representative of those who advocate the verbal act approach to regulat-
ing pornography, can be outlined as follows: MacKinnon assumes that
certain uses of language that traditionally have been regarded as beyond
the reach of the First Amendment have been so regarded largely because
they are, legally speaking, actions and not speech. They are utterances
that primarily do something rather than say something. Examples include
quid pro quo sexual harassment, discriminatory job announcements, price-
fixing and criminal solicitation.'" She assumes, furthermore, that
appealing to the speech/action distinction is a sound method for decid-
ing whether the First Amendment applies to particular utterances.'? Her
main objective is to show that pornography is sufficiently similar to those
utterances regarded as actions, and hence as not subject to the First
Amendment, that it too should be regarded as an action and hence as not
subject to the First Amendment."’

My thesis is directed at MacKinnon’s acceptance of the notion that
the speech/action distinction can legitimately serve as a basis for deter-
mining the scope of the First Amendment. I will argue that the legal
distinction between speech and action upon which the verbal act ap-
proach lies is unstable and therefore cannot serve as the basis for
determining which utterances fall within the scope of the First Amend-
ment. Indeed, attempting to sort utterances by means of the speech/action
distinction in order to make this determination can lead to a paradox,
which I call “the viewpoint paradox.” It follows that decisions about
which utterances fall within the scope of the First Amendment will de-
pend, not upon whether or not it is an action, but upon whether or not it
is the kind of utterance that, seen from a normative point of view, raises
First Amendment issues.

Among the various verbal acts lying outside of the First Amendment
to which MacKinnon compares pornography, we can discern two dis-
tinct types. Some are utterances that are designed to bring about an action;
they are causally connected to certain actions. Following Kent
Greenawalt, I will call these utterances “weak imperatives” (WI's)."* An
example of a WI is the utterance, “You should kill our uncle so we can
collect on his will.” Statements of this sort constitute acts of criminal
solicitation and, of course, are not covered by the First Amendment,
presumably, in part, because they are correlated with the commission of
illegal acts such as murder.'* A second class of verbal acts identified by
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MacKinnon as falling outside of the boundaries of the First Amendment
are called, again using Greenawalt’s terminology, “situation altering
utterances” (SAU’s). These are utterances, such as “I now pronounce

you husband and wife,” that are classed as actions because they change

one's social environment.'® WI's and SAU’s are both contrasted with
ordinary statements of fact and value, which are paradigmatic instances

of speech. Examples of these include, “It is 75 degrees outside” and

“Capitalism is an unjust economic system.”

The lines separating these three types of utterance are blurry. WI's -

and SAU’s can express facts and values; assertions of fact or value can

issue in action. For instance, the assertion, “It is 75 degrees outside”
might prompt me to leave my jacket behind; indeed, it might be uttered

to persuade me to leave my jacket behind. Likewise, the utterance, “You
should kill our uncle so that we can collect on his will,” besides encour-
aging one to commit a crime, also expresses judgments of fact and value.
Saying “aye” in response to a proposed resolution is not only a SAU,

insofar as it constitutes voting, but also expresses a value insofar as it -
endorses the content of the resolution. This blurriness, as we will see,

renders the division between WI’s and SAU’s on the one hand and state-
ments of fact and value on the other extremely problematic as a means
for deciding which utterances should be subject to the First Amendment.

PORNOGRAPHY AS A WEAK IMPERATIVE

It is fairly clear from her texts that MacKinnon regards pornography
as both a WI and a SAU.!” She maintains, in other words, that pornogra-
phy compels its consumers to act in ways that contribute to the
subordination of women and that pornography itself subordinates women.

Though these claims are quite distinct, she tends not to distinguish them

clearly.’® I will consider them individually, beginning with the conten-

tion that pornography is a WI.
The following passage from MacKinnon shows that she holds not only

that pornography causes men to harm women (the central claim of the |
harmful speech approach) but also that pornography is essentially non-

communicative (the distinguishing claim of the WI approach):

Empirically, of all two-dimensional forms of sex, it is only pornog-
raphy, not its ideas as such, that gives men erections that support
aggression against women in particular. Put another way, an erec-
tion is neither a thought nor a feeling, but a behavior. It is only
pornography that rapists use to select whom they rape and to get up
for their rapes. This is not because they are persuaded by its ideas
or even inflamed by its emotions, or because it is so conceptually or
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regulation. By contrast, a restriction upon billboards denouncing abor-
tion, but not upon billboards containing other messages about abortion
would be viewpoint-based. While some content-based, viewpoint-neutral
regulations are permitted, viewpoint-based restrictions are almost al-
ways found unconstitutional.?

It appears that the Court applies the content distinction® to utter-
ances judged to be speech but not to utterances conceived as actions.
For instance, the content distinction was applied in a case concerning a
prohibition on public employees expressing certain kinds of opinions
about public affairs.?® (The prohibition was judged constitutional on the
ground that it is viewpoint-neutral.?’) By contrast, utterances such as,
“You should kill our uncle so we can collect on his will,” which is judged
an action, has never been subject to the content distinction, even though
forbidding such utterances discriminates on the basis of content, and,
indeed, on the basis of viewpoint. Utterances that encourage crimes do
so in virtue of their content—in virtue of what, in particular, they say.?®
The utterance “You should not kill our uncle so that we can collect on
his will” is, obviously, not a case of criminal solicitation, and what makes
it not a case of criminal solicitation is the particular viewpoint expressed.
But it has never been suggested that soliciting crimes should be a form
of protected speech on the ground that regulating such solicitation would
constitute viewpoint discrimination. So, if an utterance is considered an
action, it appears, then, even if it expresses a viewpoint, it is not re-
garded as subject to the “no viewpoint discrimination” principle.

Pornography, as legally defined, expresses a certain viewpoint about
women.? It expresses, for the example, the view that women enjoy hu-
miliation and pain, that women get pleasure from rape or that sexually
abusing women is acceptable.’® The problem with the harmful speech
approach is that insofar as it grants that pornography is speech, it, first,
exposes pornography to the content distinction, and second, provides
grounds for conceiving of the regulation of pornography as a case of
viewpoint discrimination. Hence, those favoring regulating pornogra-
phy as harmful speech are faced with the daunting task of convincing
the Court to validate a viewpoint-based regulation.’! The verbal act ap-
proach, on the other hand, seems to sidestep the problem of viewpoint
discrimination, for if it can be demonstrated that pornography is an ac-
tion—in this case a WI—and hence that it lies outside of the bounds of
the First Amendment altogether, then the content distinction does not
apply. If one can show, in other words, that pornography, as an utter-
ance, is similar to things like criminal solicitation, as utterances, then
one can argue for its regulation without having to justify a viewpoint-
based restriction on speech.
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THE VIEWPOINT PARADOX

To show that pornography is a WI, one must show that it is tied to
actions in a way that makes it reasonable to consider it itself an action.*
To show that pornography, as a WI, is deserving of regulation, one must
show that it is tied in this way to harmful actions. The kinds of sexually
explicit materials that are said to be correlated with harmful acts against
women are those materials captured by the legal definition of pornogra-
phy: depictions of women being tortured or hurt in an context that is
sexual. As we saw above, such depictions are said to promote and en-
courage sexual harassment and violence by associating harming women
with sexual pleasure and orgasm. These materials are therefore regarded
as implicated in the high rate of discrimination and violence against
women we find in the U.S.>> According to this line of reasoning, what
makes these materials capable of producing acts of violence against
women, unsurprisingly, is their viewpoint: what, in particular, they say
about women'’s sexuality and women'’s status.’* So, to show that certain
materials are best considered not speech, but actions that contribute to
the subordination of women, one must invoke their viewpoint, just as
one must appeal to the viewpoint expressed in an utterance in order to
show that it is an instance of criminal solicitation. It follows that one
must invoke the viewpoint contained in pornography in order to show
that the First Amendment does not apply to it.3 At the same time, though,
that an utterance expresses a viewpoint is a major factor qualifying it as
speech, and not action.’® What is more, since restrictions based upon an
utterance’s expressing a particular viewpoint are generally considered
constitutionally invalid, restrictions upon certain WI's, which are WI’s
because of their viewpoint, will be considered invalid.

The instability of the demarcation between WI's on the one hand.
and statements of fact and value on the other, in combination with the
prohibition upon viewpoint discrimination, generates a two-tiered para-
dox. The evidence necessary to establish that an utterance is a WI, and
therefore beyond the reach of the First Amendment, will look to many,
not only like evidence that the utterance is speech, and hence within the
reach of the First Amendment, but also like evidence that the utterance
should be protected by the First Amendment, since restricting it would
suppress the expression of a certain viewpoint.

Initially it looked as though the verbal act approach had an advan-
tage over the harmful speech approach, since it could avoid having to
justify a viewpoint-based regulation upon speech. It turns out, however,
that the verbal act approach must do something even harder than simply
justifying a viewpoint-based regulation. It must overcome the viewpoint
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paradox. It must challenge the very applicability of the of the content
distinction to its proposed regulations. In a social and legal environ-
ment that has traditionally regarded sexually explicit materials as speech,
and which is strongly committed to the content distinction, advocates of
the verbal act approach wage an uphill battle.3®

PORNOGRAPHY AS A SITUATION ALTERING UTTERANCE

The viewpoint paradox, which I claimed arises when one attempts to
show that pornography is a WI, also arises in attempts to demonstrate
that pornography is a SAU. A SAU, recall, is an utterance that is itself a
kind of action insofar as it alters the social environment. The kind of
action that pornography is, according to MacKinnon, is the act of subor-
dination. To subordinate someone, MacKinnon says, is to put them in a
position of inferiority or loss of power or to demean or denigrate them.*
Pornography, then, if it is a SAU that subordinates women, shapes the
social environment by placing women in a position of inferiority rela-
tive to men. To illustrate how pornography can be the act of
subordination, MacKinnon compares it to the utterance “White Only”:%

Social inequality is substantially created and enforced—that is,
done—through words and images. Social hierarchy cannot and does
not exist without being embodied in meanings and expressed in com-
munications. A sign saying “White Only” is only words, butitis not
legally seen as expressing the viewpoint “we do not want Black
people in this store,” or as dissenting from the policy view that both
Blacks and whites must be served, or even as hate speech, the re-
striction of which would need to be debated in First Amendment
terms. It is seen as the act of segregation that itis. ... Segregation
cannot happen without someone saying “get out” or “you don’t be-
long here” at some point. Elevation and denigration are . . .
accomplished through meaningful symbols and communicative acts
in which saying it is doing it.*

MacKinnon is not terribly clear about how pornography itself subor-
dinates women. She seems content to simply assert that pornography is
analogous to various SAU’s, such as “White Only,” “help wanted—
male,” which is an act of discrimination, and “sleep with me and I'll
give you an A,” which is an act of bribery. But let us grant that pornog-
raphy is a SAU that is capable of subordinating women. Let us say that
it does so by authoritatively ranking women as sexual objects and by
authorizing sexual violence against women.*? The ability of pornogra-
phy to do this—if it is able to do this—is, in large part, a function of its
viewpoint.** It is in virtue of the fact that pornography portrays women
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as objects for men’s sexual use and abuse. and depicts women as de-
serving or enjoying such abuse that it ranks women as inferior to men.
If some sexually explicit material expressed a different viewpoint—say,
the view that women are not simply sexual objects to be used by men.
but are sexual agents with their own legitimate sexual needs—then it
would not subordinate women.* But that pornography expresses a par-
ticular viewpoint about women is what has been used to support the claim
that pornography is speech and that it should be protected by the First
Amendment. So again we see the paradox: it is the misogynistic view-
point about women expressed by pornography that both makes it capable
of subordinating women—that is, makes it an action—and makes it

" qualify as a form of speech. Pornography’s viewpoint serves to support

both the claim that it lies outside of the boundaries of the First Amend-
ment and the claim that it should be protected by the First Amendment.

RESOLVING THE PARADOX

MacKinnon concludes that the existence of the paradox (which she
never identifies as such) shows that many decisions about which utter-
ances are speech and which are actions are essentially political.*
Pornography is characterized as speech and judged protected. according
to MacKinnon, primarily because men want pornography to remain avail-
able.** While she sees the speech/action division as generally legitimate,
she takes issue with how it is applied in a system of male dominance.
While there is clearly truth to the claim that political considerations
sometimes underlie decisions about which utterances are to be debated
within a First Amendment framework, there is a deeper problem—the
speech/action distinction itself. In fact, the viewpoint paradox evapo-
rates if we abandon the distinction as a basis for deciding which
utterances fall within the boundaries of the First Amendment. The merit
of giving up the speech/action distinction for this purpose can be illus-
trated by returning to our earlier example of criminal solicitation.

While the private solicitation of a crime, such as the request that some-
one murder one’s uncle so he can collect on his will, is not seen as raising
First Amendment issues, the public solicitation of crimes has been judged
to raise problems from a First Amendment perspective.*’ Standing on a
street corner and encouraging an audience to resist the draft, for ex-
ample, or to attempt to overthrow the government is to encourage
criminal conduct. Yet utterances of this sort are often protected by the
First Amendment, provided the crime encouraged is not specifically de-
scribed and not likely to occur in the very near future.*® It will not do to
invoke the speech/action distinction to account for the difference in status
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assigned to private versus public encouragements to crime because these
two types of utterance hardly differ from one another descriptively: both
are designed to produce actions, they have roughly the same likelihood
(i.e., low) of resulting in the actual commission of a crime,* and both
implicitly express a whole host of facts and values.

One way in which these two sorts of utterances obviously differ, how-
ever, has to do with the nature of the statements of fact and value that
are associated with them. In particular, the statements of value and fact
associated with public encouragements to crime, which almost always
occur in the context of political protest, are more directly related to the
justifications for freedom of speech than are private encouragements.
Let us say, for example, that encouraging someone to murder one’s uncle
for the purposes of collecting on his will implies the following asser-
tions of value or fact: that getting the uncle’s money sooner as opposed
to later would be good, that it is possible to get away with having the
uncle murdered, that it is worth having him killed to get his money, etc.
These statements of fact and value are remotely, if at all, conducive to
the discovery of important truths, to the promotion of democracy, or to
the recognition of individual autonomy, all of which are standard justi-
fications for preserving the freedom of speech.’® By contrast, the value
statements implicit in encouraging citizens to resist the draft, are, argu-
ably, related to these justifications: public questioning of the morality
of the draft may lead to the clarification of significant moral principles.
Exposure to the idea of civil disobedience is, plausibly, conducive to
the promotion of democracy insofar as it raises the issue of the proper
authority of government.

A similar argument can be made in the case of SAU’s. Just as the
statement “Why don’t you kill our uncle” bears little relation to the vari-
ous rationales for freedom of speech, neither does the statement “Sleep
with me and I'll give you an A.” And just as the imperative “Resist the
draft” bears a strong a relation to these rationales, so does the warning

“Burn that draft card and Il throw you in jail.”
It follows that no matter whether an utterance is an assertion of fact

or value, a Wl or a SAU, what should determine whether the First Amend-
ment has any bearing on it is its connection to those justifications. If an
utterance is found to be directly connected to those justifications, then
the question of whether or not it should be protected by the First Amend-
ment arises. This issue, of course, is complex and hinges upon a number
of factors, including how harmful the utterance is, whether there are
alternative avenues for expressing the same idea, and, again, the nature
of the utterance’s relation to the justifications for freedom of speech.
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We can .reso_lve the viewpoint paradox by simply giving up the speech/
éctlon distinction for the purposes of deciding which utterances are sub-
ject to the First Amendment and recognizing that the reason certain
utFerances do not raise First Amendment issues is not (or at least not
p.rxmarily) that they are actions, but that it is obvious that their e);pres-
sive value is minimal. If one wants to show, then, that regulatir;
pornography should not even raise First Amendment issues (let alone bi
protected by it) one must show that pornography, as an utterance, is onl
remotely, if at all, associated with the justifications for free’dom 0>;
speech. So, even if it is true that pornography, as MacKinnon asserts, is
a SAU or a WI, it does not follow that pornography should not be %L,lbl
ject to the First Amendment. The issue, in determining whether or‘ not
pornography should be subject to the First Amendment, is whether or
not the statements of fact and value contained in it are s;rong]y associ-
ated with the justifications for freedom of speech. If it turns oultk that
they are not, then MacKinnon is right in claiming that the regulation of
po'rnography should not be debated within a First Amendment context
If it turns out that they are, then the question of whether or not porno
raphy should be protected by the First Amendment must be addressedg

In suggesting that we judge the First Amendment’s bearing upon ut.-

terances on the basis of those utterance’s connection to justifications
for freedom of speech, I am suggesting a particular approach to First
fﬂ\micn.dment adjudication and not endorsing any particular tradition;]
Jgstlflcation for freedom of speech. Indeed, some traditional justifica-
tlops are clearly flawed. For instance, the notion that the “free \market
9f ideas” will lead to people’s adopting a predominance of true ideas
ignores the extent to which powerful groups with access to various me-
dia can ensure that their perspective, true or false, prevails. It may tur
out tha_t the best justification for the freedom of speech~§up or)t/s thz
regulation of misogynistic, racist or other uses of language ghatpperpetu—
ate an unequal distribution of political power and voice. Or again, the
pest justification for freedom of speech may not support such re 'u]
tions. The point simply is that in arguing for civil res‘trictiongs oa-
purportedly harmful forms of expression, anli-pornograpiwy feminkistsn
apd others, should not rely upon the notion that these types of expres:
sion are not, in the legal sense, speech.

The University of Utah
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